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^  CASES    DETERMINED    IN    THE 

1842.       tor  of  the  respondent  under  protest ;  and  an  act  on 
Hilary  Term,  petition  was  entered  into. 

Jan.  llth.  -  -     -  .  11  1      1         • 

—  In  support  of  the  protest,  it  was  aUeged,  that  in 

tgaimt*  the  first  instance  this  was  a  cause  of  nullity  of  mar- 
riage by  reason  of  impotence,  brought  by  Jane 
Sparrow,  spinster,  falsely  called  Harrison,  and  the 
wife  of  Fiske  Goodeve  Fiske  Harrison,  against  the 
said  F.  G.  F.  Harrison,  in  the  Consistorial  Court  of 
London  :  that  the  citation,  issued  in  the  said  cause, 
was  returned,  and  an  appearance  given  thereto,  and 
a  libel  prayed,  on  the  extra  Court  day  after  Michael- 
mas Term,  5th  of  August,  1840 :  that  the  libel 
was  brought  in  on  the  first  session  of  Michaelmas 
Term,  (1840),  and  was  admitted  as  reformed  on  the 
bye  day  after  that  Term,  (its  admission  as  brought 
in  having  been  opposed  by  counsel  on  behalf  of  the 
defendant,)  when  the  fact  of  marriage  pleaded  in 
the  libel  was  confessed,  but  otherwise  a  negative 
issue  was  given  to  the  libel :  that  on  the  second 
session  of  Hilary  Term,  (1841),  the  said  F.  G.  F. 
Harrison  appeared  personally,  and  gave  in  his  an- 
swers to  the  libel :  that  on  the  third  session  of  the 
said  Term,  a  monition  was  decreed  against  the  said 
F.  G.  F.  Harrison,  to  undergo  (as  usual  in  such 
suits,)  an  inspection  of  his  person,  before  certain 
inspectors,  then  appointed,  in  the  presence  of  the 
proctor  of  the  said  F.  G.  F.  Harrison,  who  then  un- 
dertook for,  or  declared,  his  said  party's  willingness 
to  undergo  such  inspection,  that  on  the  faith  of 
such  undertaking,  an  appointment,  whereof  the 
said  F.  G.  F.  Harrison  had  due  notice,  was  made 
with  the  inspectors,  but  that  the  said  F.  G.  F.  Har- 
rison, notwithstanding  the  premises,  declined  at- 
tending, and  refused  to  attend  such,  or  any  other, 


^  CASES   DETERMINED   IN   THE 

1842.      cause  was  assigned  to  be  concluded.     That  on  the 

HtLARYTMM,  first  extra  Court  day  after  the  same,  (15th  of  July, 

-1—   '     1841,)  the  cause  was  concluded,  and  was  assigned 

a^afjl^"     for  informations  and  sentence  on  the  next  Court 

Smrbow.     ^ay^  j^jjjj  tjjj^t  Qjj  ^jjg  jjg^t  Court  day,  (22nd  of 

July,  1841,)  the  said  cause  was  heard,  after  hearing 
whereof  the  Right  Honourable  the  Judge  was 
pleased  to  pronounce,  by  his  interlocutory  decree, 
having  the  force  and  effect  of  a  definitive  sentence 
in  writing,  the  sentence  of  nullity  of  marriage 
prayed  on  behalf  of  the  said  Jane  Sparrow,  and  to 
condemn  the  said  F.  G.  F.  Harrison  in  costs. 

That  all  and  singular  the  proceedings  aforesaid 
had  and  done  from  and  after  the  third  session  of 
Easter  Term,  (1841),  were  so  had  and  done,  and 
that  the  sentence  of  nullity  pronounced  in  the  said 
cause  was  so  pronounced  in  pain  of  the  said  F.  G. 
F.  Harrison  and  his  proctor  thrice  called  and  not 
appearing  :  wherefore,  it  was  prayed  that  the  inhi- 
bition might  be  relaxed,  and  the  said  F.  G.  F.  Har- 
rison condemned  in  costs. 

On  behalf  of  Mr.  Harrison,  in  support  of  the 
appeal,  his  proctor  alleged  that  his  party  was  not, 
by  reason  of  his  having  been  so  pronounced  in  con- 
tempt, as  alleged  on  behalf  of  the  other  party, 
barred  or  prevented  from  prosecuting  any  appeal 
to  this  Court,  and  that  the  inhibition  ought  not  of 
right  to  be  relaxed :  that  after  his  said  party  had 
been  so  pronounced  in  contempt  by  the  said  Judge 
of  the  Consistory  Court,  to  wit,  on  the  7th  day  of 
May  last,  being  the  third  session  of  Easter  Term, 
1841,  and  on  the  same  day  the  said  Judge  had  de- 
creed such  his  contempt  to  be  signified  pursuant  to 
the  Stat.  53  Geo.  3,  c.    127,  a  significavit  duly 


Harbison 
agaifiit 


f)  CASES   DETERMINED   IN   THE 

1842.       be,  as  the  same  were,  stayed  forthwith,  and  which 
Hilary  Term,  wcfc  agreed  to  be  Stayed,  at  the  instance  and  re- 
*^^^  *     quest  of  the  proctor  of  the  said  F.  G.  F.  Harrison  ; 
and  at  his  request  also,  the  decree  to  see  proceed- 
SpARnow.     Jugs  ^as  neither  served  nor  attempted  to  be  served 
upon  the  said  F.  G.  F.  Harrison,  personally,  but 
that  when  the  same  was  returned  into  Court,  it 
was  returned  in  the  presence  of  his  proctor,  who 
then  and  there  admitted  that  his  client  had  ac- 
knowledged to  him  the  receipt  of  a  copy  of  the  said 
decree. 

Wherefore.  &c. 

Addamsy  in  support  of  the  protest.  A  party  in 
contempt  can  do  no  act:  this  is  the  known  and 
established  law  of  the  Court. 

"  Quia  non  auditur  veruB  contumax." 

Maranta,  De  Contumacia,  part  6,  sec.  19* 

Many  other  authorities  might  be  cited  to  the 
same  effect,  if  it  were  necessary. 

I  can  find  no  case  where  a  party  has  appealed 
who  was  in  contempt. 

Contumacy  is  of  two  kinds,  actual  and  presumed. 
The  one  where  the  party  before  the  Court  refuses 
some  order,  the  other,  where  the  party  refuses  or 
declines  to  appear. 

In  this  case  the  party  is  in  actual  contempt, — is 
verus  contumax. 

The  case  of  Herbert  v.  Herbert  (a)  is  stronger 
than  the  present.  There,  the  party  who  was  in 
contempt  merely  for  non-appearance,  attempted  to 

(a)  2  Phill.  430 ;  2  Cons.  Rep.  263. 
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appeal  from  an  order  of  the  Judge  of  the  Consistory  1842. 

Court.     Yet,  in  the  Arches,  an  inhibition  was  re-  Hilary  T«iii, 

fused.     It  is  said,  that,  the  contumacy  of  the  party  *"J —  * 

having  been  signified,    and  a  writ  de  contumace  ^^^^^ 

capiendo  issued,  it  was  not  competent  to  the  Court  S'^^"**^- 
below  to  take  any  further  step ;   but  the  significavit 
was  waived,  and  proceedings  upon  the  writ  de  cou' 
tumace  capiendo  were  stayed. 

(JurteiSf  on  the  same  side.  The  inhibition  is  in 
the  usual  form,  and  the  appeal  purports  to  be  firom 
the  sentence  of  the  Judge  pronouncing  the  marriage 
void ;  but,  upon  looking  at  the  act  on  petition,  it 
would  seem  that  the  appeal  is  really  intended  to  be, 
from  the  Judge  having  proceeded  in  the  cause  after 
the  7th  of  May,  1841,  the  third  session  of  Easter 
Term,  when  he  decreed  the  contempt  of  the  party 
to  be  signified  ;  but  there  was  no  appeal  from  that 
act,  and  the  sentence  was  not  pronounced  until  the 
22nd  of  July :  if  the  party  had  appealed  from  the 
contumacy,  it  ought  to  have  been  set  forth  in  the 
inhibition,  as  was  done  when  the  party,  according  , 
to  the  ancient  practice,  had  been  excommunicated, 
Ottghtouy  tit.  303.  The  party,  however,  remains 
in  contempt,  and  the  sentence  is  pronounced  in 
pain  of  his  contumacy, — which  is  tantamount  to 
sufiering  judgment  at  law  to  go  by  default,  and 
which  is  stated  by  Mr.  Justice  BlacAstone  to  be  a 
confession  of  the  law  and  facts.  Book  3,  p.  396, 
he  says,  speaking  of  judgments,  "  Thirdly,  where 
both  the  fact,  and  the  law  arising  thereon  are  ad- 
mitted by  the  defendant ;  which  is  the  case  of 
judgment  by  confession  or  default.''  To  such  a 
party,  therefore,  it  is  not  competent  to  appeal, — he 
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1842.       is  verus  contumax^  and  can  do  no  act.     If  such  a 


Hilary  Term,  coufsc  bc  Warranted  by  the  practice  of  the  Court, 

—  *     the  counsel  for  Mr.  Harrison  may  prod^uce  cases 

^^^     where  a  similar  proceeding  has  been  allowed ;  it  is 

Sparrow,     incumbent  upou  them  to  produce  such  authorities ; 

but  they  cannot  do  so. 

It  is  contended,  that,  because  the  Judge  in  the 
Court  below  signified  the  contempt  of  the  party, 
that  therefore  all  further  proceedings  are  void  ;  this 
cannot  be  so, — the  cases  of  JRea  v.  JRea  and  Fitz- 
gerald V.  Fitzgerald  are  direct  authorities  to  the 
contrary. 

In  Mea  v.  Rea^  (Consistory,)  which  is  not  re- 
ported, the  following  minutes  appear : — 
^^^^  **  The  Judge,  at  petition  of  Bicknell,  concluded 

j^vntL  TiRM,  the  principal  cause,  and  assigned  the  same  for  sen- 
IstSeauoQ.  tcuce  and  information  the  next  Court.  Bicknell 
returned  excommunication  duly  published,  alleged 
the  party  to  have  been  excommunicated  forty  days, 
the  Judge  decreed  him  to  be  signified  to  his  Ma- 
jesty, the  rest  of  the  assignation  continued  to  next 
Court.     On  the  following  Court  day, 

"  The  Judge  pronounced  for  the  divorce." 
— Although  the  party's  excommunication  had  been 
signified. 

In  Fitzgerald  v.  Fitzgerald,  (a)  the  husband  had 
been  excommunicated  for  not  paying  costs.  Upon 
his  affidavit,  stating  his  inability  to  pay  more  than 
a  certain  sum,  Sir  George  Lee  suspended  the  ex- 
communication, and  allowed  him  to  bring  in  an 
allegation. 

Sir  George  Lee  says,  '*  that  as  his  contempts  did 

(a)  2  Lec*8  Cases,  263,  264. 
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appear  from  his  affidavit  to  arise  from  inability  to       1842. 
pay  the  money,  the  effect  of  those  decrees  against  Hilary  Tirh, 
him  ought  to  be  suspended  till  he  was  able  to  obey        — 
them  ;    and  as  he  was  ready  with  an  allegation,       a^^^ 
which  his  counsel  had  signed,  it  would  be  unjust  to     S'^"*^- 
hear  this  cause  expartcj  and  deprive  him  of  a  pos- 
sibility of  making  his  defence  ;*'  clearly,  therefore, 
shewing,  that  if  the  party  had  remained  obstinately 
in  contempt,  the  Judge  would  not  have  allowed  him 
to  be  heard. 

The  Queens  Advocate^  contra.  Contumacy  is 
substituted  for  excommunication;  that  was  the 
major  excommunicatio,  Ought,  tit.  11. 

By  Stat.  63  Geo.  3,  c.  127,  all  disability  is  re- 
moved except  imprisonment  under  the  writ  de 
contumace  capiendo;  here  that  writ  has  issued 
against  the  party  in  contempt,  therefore  no  dis- 
ability can  now  attach  to  him,  and  he  has  a  right 
to  appeal. 

Even  in  majori  excommunicationej  according  to 
the  old  practice,  an  appeal  was  allowed. 

There  is  no  decided  case  in  these  Courts  in 
which  it  has  been  held  that  a  party  in  contempt 
cannot  do  any  act ;  but  in  the  Court  of  Chancery 
the  practice  is  not  so,  Wilson  v.  Bates,  (a) 

But  it  was  said  that  the  contempt  was  waived ;  if 
so,  the  appeal  is  regular. 

Harding,  on  the  same  side. 
Contempt  does  not  bar  an  appeal.     The  process 
now  in  use  is  substituted  in  the  place  of  excommu- 

(a)  3  M.  &  Cr.  197. 


Jan.  llth. 

Harrison 
against 
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1842.      nicatioQ,  and  it  was  competent  to  a  person  excom- 
H^LARY  Trrm,  municated  to  appeal. 

Judgment  by  default,  at  law,  is  not  analogous. — 
The  practice  of  the  Court  of  Chancery  is  more  con- 
Sparbow.  gfstent  with  that  of  this  Court, — and  there  a  party 
in  contempt  may  appear  and  do  an  act :  in  Wilson 
V.  BateSj  the  plaintiff  was  in  custody  for  contempt, 
yet  he  compelled  the  defendant  to  give  in  his 
answer — But  has  not  the  party  here  waived  the 
contempt  ? 

Another  question  arises,  whether  all  the  pro- 
ceedings, after  the  significavit  issued,  are  not  null 
and  void  ? 

Court. 
They  were  grievances  from  which  you  have  not 
appealed. 

Harding.  Then  Herbert  v.  Herbert  is  not  in 
point,  for  in  the  judgment  in  that  case.  Sir  John 
Nicholl  says,  he  shall  not  decide  whether  a  party  in 
contempt  can  appear  before  purging  his  contempt ; 
and,  in  Fitzerald  v.  Fitzgerald^  the  party  purged 
his  contempt. 

We  do  not  deny  that,  when  parties  are  in  con- 
tempt, the  Court  allows  the  cause  to  proceed  in 
posnam ;  but  it  is  another  question,  if,  not  content 
with  that,  the  party  allows  the  contempt  to  be 
signified,  and  the  writ  de  contumace  capiendo 
issues. 
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London  •  in  tl,"^^*^  ^'°™  ***®  Consistory  Court  of 
t>v  reason  of  *  *'  ""^  *  ^^^^  **^  "«^^»'y  °^  ^a"^*^®' 
*ife  acain«t  J^'^"*^^,  was  brought  by  the  alleged 
'^  oTonZ^^tl  ^^°^'  ***«  •'"dge  of  that  Court 
the  libel  and  h  *  *^  ^'^^^  ***^  sufl&ciently  proved 
^oid;   ft^n,    Z*®  Pronounced  the  marriage  nuUand 

^^  the  usual  inh.^r*^''*^  '^^  *PP^  was  assert^. 
^<^anapneani„      J:'"®'»  Msued,  which  was  served, 
and  an  iVnT^*^^  ^**  **^'»  given  to  it,  under  protest, 
«  not  a  ri    '^"''**'^  *^  *»««'»  entered  into.     ThU 

a  eou«e  aS°    'k  "*   ***^«  *'«  precedent,  for  sudi 

certain  t^I^   ^  difficulty  the  Court  has  i»  to  aft- 

below  -^h       •       *'**=^  ^  ^^'^y  «^«ted '»  «»"«  ^'^'^ 
<=^  onJr  s^  w^  ^^  P"^e«  before  the  Court.  «md  1 

71,^  -  °^/^«»at  IS  stated  In  the  act  on  petition. 
been  a.r***i"  ^*>>c*>  a  somewhat  similar  course  has 

^ese  c^!;      '"^'^'  '»    ^d    G^'?^  '•  ^^^^-^^  ^*^ 
I^at  Jffi^    7  ™**'  precisely  the  same  as  the  present, 
-  ^'ently  analogous  to  shew  that  this  i»    not 
iTS^^'"  P'oceediog. 
to  tK     -  ""^^^  ^-  B^hcrt,   an  objection  was 
™e  usumgof  the  inliibition.  acaveatwas  e 


icd  the  name  of  Fast,  in 

riwH^iliafire  widi  a  pvo'vuo 


Scr  Jobtt  FtMtwLoiidba  GuzetU^  J 
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1842.       against  the  inhibition :   it  was  contended  that  the 

Jan.  29th.     inhibition  ought  not  to  issue,  that  there  was  no 

HaT^h     ground  alleged  for  the  inhibition,  that  there  was  no 

Spfl^TOw.     appealable  grievance ;    and    the   Court   being  of 

opinion  that  there  was  not  an  appealable  grievance, 

the  inhibition  did  not  issue. 

In  Chichester  v.  Donegaly  the  objection  was  taken 
after  the  inhibition  had  issued ;  in  that  case,  an 
appearance  had  been  given  in  the  Consistory  Court 
under  protest,  to  a  decree  to  see  proceedings,  the 
Court  overruled  the  protest  and  pronounced  for  its 
jurisdiction  ;  from  that  order  the  party  appealed  to 
this  Court,  an  inhibition  was  extracted  and  returned, 
and  the  libel  of  appeal  was  brought  in,  which  was 
opposed,  on  the  ground  that  it  did  not  on  the  face  of 
it  disclose  an  appealable  grievance,  but  my  learned 
predecessor  was  of  opinion  that  the  objection  was 
taken  too  late,  that  it  ought  to  have  been  taken  by 
an  appearance  under  protest  to  the  inhibition.  The 
appeal  was  afterwards  proceeded  with  regularly, 
but  the  Court  was  finally  of  opinion  that  there  was 
no  appealable  grievance. 

In  Greg  v.  Greg^  a  suit  for  restitution  of  conjugal 
rights,  one  party  appealed  to  the  Court  of  Arches, 
•  and  an  appearance  was  given  under  protest  to  the 
inhibition,  but  the  Court,  on  the  ground  that  ap- 
pealable matter  appeared  on  the  face  of  the  inhi- 
bition, overruled  the  protest,  and  directed  an  abso- 
lute appearance  to  be  given. 

In  May  v.    Sherwood^  (a)   an  appearance  was 

(a)  Ray  v.  Sherwood  and  Ray,  was  a  suit  of  nullity  of  marriage 
by  reason  of  incest,  brought  by  Ray,  the  father,  against  Sherwood 
and  Ray  (the  daughter),  llie  libel  in  the  Consistory  having  been 
rejected,  Mr.  Sherwood  was  served  with  two  inhibitions  in  the 
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given  to  the  iDhibitioQ  under  protest,  and  the  Court 1842. 

held,  that  on  the  face  of  the  inhibition  there  was  J«a>29th, 
no  grievance  from  which  the  party  could  appeal,  UAmnmom 
and  relaxed  the  inhibition.  SpImow. 

These  cases  show  that,  where,  on  the  face  of  the 
inhibition  itself,  it  appears  that  there  is  not  appeal- 
able matter,  the  objection  should  be  taken  in  the 
first  instance ;  the  Court  can  then  relax  the  inhi- 
bition :  where  there  is  no  question  of  fact,  but 
merely  of  law,  this  is  a  convenient  practice ;  but 
where  the  question  is  one  both  of  law  and  fact,  the 
Court  cannot  dispose  of  it  without  having  the  pro- 
cess before  it. 

This  is  a  question  both  of  law  and  fact,  and  no 
objection  arises  upon  the  inhibition,  for  that  states 
that  the  appeal  is  from  a  final  interlocutory  sen- 
tence ;  then,  upon  the  &ce  of  the  inhibition,  there 
is  no  doubt  that  the  party  had  a  right  to  appeal ; 
bat  it  is  said  that  the  party  was  in  contempt  in  the 
Court  below,  and  that  a  party  in  contempt  has  no 
ri^rht  to  appeal. 

The  question,  then,  is,  was  the  party  in  con- 
tempt ?  and,  if  so,  had  he  a  right  to  appeal  or 
not? 

I   must,  then,  look  at  the  proceedings  in  the 

Arches  Court,  one  at  the  instamee  of  Raj  the  plaintiff,  in  the  Cooit 
helofw,  and  the  other  of  Raj  the  defendant ;  to  these  inhibitions  Mr. 
Shermjod  ^ppeand  under  protest,  and  the  protest  with  regard  to  the 
inLOnooD  an  behalf  of  the  daughter  was  tnstained.  and  the  inhibitkm 
ruuced,  oo  the  ground  that,  being  a  defendant  in  the  Court  below, 
ihe  had  no  giie  ranee  to  omplain  of,  and  that  on  the  face  of  the  in- 
hibraaa  there  afnieared  to  be  no  ^ipealabk  grierance  :  with  regard 
to  tiie  hih^^i*—  aa  behalf  of  Raj  the  £ither,  the  protest  was  ofcr- 
nled,  and  an  ^bmotau  appeamtee  directed  to  be  giTen.  This  point 
if  Boc  irpaned,  aSthaa^  some  reliereoee  is  made  to  it  in  the  Jodg- 
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1842.  Court  below  :  it  appears,  that  a  citation  issued  and 
Jan. 29th.  was  returned,  an  appearance  given  and  a  libel 
hI^^n  prayed,  that  the  libel  was  admitted  and  an  issue 
slTnZw.  given  ;  that  on  the  second  session  of  Hilary  Term  a 
monition  issued,  calling  upon  Mr.  Harrison  to  un- 
dergo an  examination  of  his  person  ;  that,  no  ap- 
pearance being  given  to  that  monition,  the  party 
was  pronounced  in  contempt ;  it  further  appears, 
the  party  was  not  only  pronounced  in  contempt, 
but  his  contempt  was  signified,  and  a  writ  de  con- 
tumace  capiendo  issued,  and  was  placed  in  the 
hands  of  the  sheriff;  so  that  it  was  not  only  a  pro- 
cess putting  the  husband  in  contempt  for  the  pur- 
pose of  proceeding  with  the  cause,  but  in  order  to 
punish  him  by  imprisonment.  Nothing  then  oc- 
curred until  the  second  session  of  Trinity  Term ;  on 
that'  day  an  order  was  made  for  the  inspection  of 
the  lady's  person,  and  a  decree  to  see  proceedings 
was  taken  out  against  Mr.  Harrison ;  that  decree 
was  not  served  on  the  party,  but  was  returned  on 
the  third  session  of  that  Term,  when  the  proctor  of 
Mr.  Harrison  alleged  that  his  party  acknowledged 
to  have  received  a  copy  of  the  said  decree.  The 
party  then  was  before  the  Court  by  his  proctor,  his 
appearance  is  recorded,  and  no  objection  is  made, 
nor  anything  urged  in  regard  to  the  contempt ;  it 
appears  to  me,  that  from  this  time  the  proceeding 
was  not  in  pcenam^  properly  so  called. .  I  am  of 
opinion,  that  what  took  place  after  the  proctor  for 
Mr.  Harrison  appeared  and  acknowledged  the  re- 
ceipt of  the  decree  to  see  proceedings,  and  his 
appearance  being  entered,  was  a  waiver  of  the  con- 
tempt of  the  party ;  so  that  the  proceedings  from 
that  time  were  with  the  party  before  the  Court, 
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and  the  contempt  being  waived,  the  party  is  en-       1842. 
titled  to  prosecute  his  appeal.  j«n.  29tb. 

It  is,  then,  unnecessary  to  determine  whether  it     nmooN 
is  competent  to  a  party  in  contempt  to  appeal  or     spfl^Mw. 
not,  there  is  no  decision  to  that  extent ;  in  Herbert 
V.  Herherty  Sir  John  Nicholl  did  not  decide  the 
point. 

I  am  of  opinion,  that  the  party  was  not  in  con- 
tempt in  the  Court  below  when  the  sentence  was 
pronounced,  and  that  he  is  not  precluded  from 
prosecuting  the  appeal  to  this  Court ;  I  therefore 
overrule  the  protest,  and  assign  the  party  to  appear 
absolutely. 


This  decision  was  affirmed  on  appeal  by  the 
Judicial  Committee  of  the  Privy  Council,  on  the 
22nd  of  June ;  and  the  principal  cause,  being  re- 
tained there  in  order  to  prevent  delay,  was  assigned 
for  sentence  forthwith,  upon  the  evidence  taken  in 
the  Consistory  Court,  and  on  the  9th  of  July  the 
sentence  of  that  Court  annulling  the  marriage  was 
affirmed :  an  allegation  tendered  in  the  Privy 
Council  on  behalf  of  Mr.  Harrison,  and  an  oflFer  to 
undergo  an  inspection  of  his  person  having  been 
rejected,  as  coming  too  late. 

The  cause  in  the  Consistory  Court  was  heard  in 
camerdy  but  from  its  importance  it  is  here  inserted. 
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SpARttow,  falsely  called  Harrison,  against 
Harrison. 


1841. 


July  22iid.  The  citation  called  upon  Mr.  Harrison  to  appear 
SentMcTof  *^d  "  to  answcF  to  Jane  Sparrow,  spinster,  falseljs 
SS^y^'SS^n  ^  alleged,  called  Harrison,  and  pretended  to  be 
oftheimpo-  ji^g  ^ffe  Qf  ^^  ^^{^  Y.  G.  F.  Harrison,  in  a  certain 
husband,  pro-    causc  of  nuUitv  of  marriage,  by  reason  of  impotency 

nounced,  with-       ^-,         .  •iti^^-titt-  ts 

oat  the  inspec-  of  him  the  said  F.  G.  r .  Harrison/ 
pe^n.  The  libel  which  was  admitted  after  opposition^ 

pleaded : — 

Firtt^  Second^  and  Thirds  The  fact  of  marriage  at  the  chapel 
of  the  British  Amhassador  at  Paris,  on  the  28th  of  March,  1826^ 
and  the  handwriting  of  the  parties  of  their  names  to  the  entry  of 
the  marriage. 

Fourth.  That  at  the  time  of  the  aforesaid  pretended  marriage 
the  said  F^  G.  Harrison  was  a  major,  of  the  age  of  ahout  forty  years, 
but  that  the  said  Jane  Sparrow,  otherwise  Harrison,  was  a  minor 
only  just  turned  of  seventeen  years  of  age. 

Fifth.  That  the  said  pretended  marriage  was  never  con- 
summated, as  hereinafter  more  particularly  pleaded ;  but  that  the 
said  F.  G.  Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison, 
nevertheless,  from  and  after  the  time  thereof,  lived  and  cohabited 
together,  except  as  to  sexual  intercourse,  as  husband  and  wife,  in 
manner  as  and  at  the  several  places  also  hereinafter  more  par- 
ticularly pleaded :  that  they  also,  ever  since  their  said  marriage 
in  fact,  save  as  hereinafter  mentioned,  have  acknowledged  each 
other  as  and  for  husband  and  wife  respectively,  and  that  they  were 
and  are  commonly  accounted,  reputed,  and  taken  as  and  for  such 


17 


CONSISTORY   COURT   OF   LONDON. 

respectively    by   and  amongst   their  relations,  friends  and  ac-        1841. 
quaintances. 

Sixth.      That   on    the  night   'following  the   said  pretended         L 

marriage,  the  said  F.  G»  Harrison  desired  the  said  Jane  Sparrow,  Spaerow 
otherwise  Harrison,  to  sleep  with  her  sister  Augusta  Sparrow,  Hakbuon. 
spinster,  (who  had  accompanied  them  to  France  as  aforesaid)  as 
she  had  been  thentofore  accustomed  to  do ;  and  which  she  did 
accordingly  :  that  she  also,  still  by  the  desire  of  the  said 
F.  G.  Harrison,  continued  generally  to  sleep  as  before  with  her 
said  sister  during  the  rest  of  their  stay  in  France,  and  until  their 
return  to  this  country,  their  journey  to  which,  from  Paris, 
commenced  about  a  week  after  the  said  pretended  marriage  had 
been  there  celebrated,  or  rather  profimed,  as  aforesaid :  that  at 
Abberille,  however,  on  their  said  journey,  the  said  F.  G.  Harrison 
came  one  morning  into  the  bed-room  and  bed  of  the  said  Jane 
Sparrow,  otherwise  Harrison,  (her  said  sister  having  on  that  night 
occupied  a  separate  bed-room  and  bed)  and  there  lay  with  her  for 
some  time  naked  and  alone,  to  wit,  in  the  said  bed. 

Sevenih.     That  on  their  return  to  this  country,  at  or  about  the 

time  in  the  next  preceding  article  pleaded,  the  said  F.  G.  Harrison 

and  the  said  Jane  Sparrow,  otherwise  Harrison,  took  up  their 

residence  at  the  Bath  Hotel,  in  Arlington  Street,  London,  where 

they  continued  to  reside  for  about  three  months  :  that  during  such 

whole  time  (with  the  exception  of  certain  nights,  on  which  the 

said  F.  G.  Harrison  slept  out  of  the  said  hotel,  though,  where  in 

particular,  on  such  nights,  is  unknown  to  the  said  Jane  Sparrow, 

otherwise  Harrison,)  the  said  F.  G.  Harrison  and  the  said  Jane 

Sparrow,  otherwise  Harrison,  slept  every  night  naked  and  alone 

in  one  and  the  same  bed-^room,  in  which  were  two  beds  however, 

and  which  beds,  for  the  most  part,  were  occupied  by  the  said 

F.  G.  Harrison,  and  the  said  Jane  Sparrow,  otherwise  Harrison, 

separately :  that  the  said  parties,  nevertheless,  passed  whole  nights, 

or  parts  of  whole  nights,  during  such  period,  naked  and  alone  in 

one  and  the  same  bed,  to  wit,  that  of  the  said  Jane  Sparrow, 

otherwise   Harrison,  who  never  refused  or  declined,  but  on  the 

contrary,   rather  at  all  times  invited  the. said  F.  G.  Harrison's 

access  to  ber  bed,  as  well  during  the  period  articulate,  as  during 

the  whole  period  of  their  cohabiting  with  each  other,  (howsoever) 

hereina/ter  pleaded. 

Eighth.      That  in  the  Autumn  of  the  said  year,  1826,  the  said 
F  G.  Harrison  askd  the  said  Jane  Sparrow,  otherwise  Harrison, 
VOL.    II^*  ^ 
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Sparrow 

agaimt 

Harrhoh, 


went  on  a  visit  to  the  grandmother,  since  deceased,  of  the  said 
■  Jane  Sparrow,  otherwise  Harrison,  at  Lakenham  House,  near 
Norwich,  where  they  continued  for  ahout  six  weeks,  during  which 
whole  time  they  occupied  one  and  the  same  hed-room,  and  during 
about  the  first  half  of  which  they  lay  every  night  naked  and 
alone  in  one  and  the  same  bed :  that  from  Lakenham  (after  a 
short  visit  paid  to  an  aunt  of  the  said  Jane  Sparrow,  otherwise 
Harrison,  resident  at  Tostock  in  the  county  of  Suffolk,  and 
where  the  said  Jane  Sparrow,  otherwise  Harrison,  by  desire  of  the 
said  F.  G.  Harrison,  slept  with  her  sister,  the  aforesaid  Augusta 
Sparrow,  who  had  accompanied  them  there,)  the  said  parties 
returned  to  the  Bath  Hotel  aforesaid,  and  at  which  hotel,  as 
during  their  former  stay  thereat,  they  again  occupied  a  double- 
bedded  room :  that  from  the  said  Bath  Hotel  the  said  F.  G. 
Harrison  and  Jane  Sparrow,  otherwise  Harrison,  went  to  lodgings 
in  South  Audley  Street,  and  from  such  to  other  lodgings  in  Dover 
Street,  and  from  such  last  mentioned  lodgings  to  the  Waterloo 
Hotel,  in  Jermyn  Street,  London,  respectively,  where  they 
continued  to  live  and  reside  until  the  Summer  of  the  year  1827  : 
that  in  the  Summer  of  1827,  the  said  parties  again  went  abroad, 
vis.,  vid  Dover  and  Calais,  to  Paris,  where  they  resided  for  about 
three  months.  That  after  such  time,  to  wit,  in  the  Autumn  of 
1827,  they  made  several  tours  together  in  France,  still,  however, 
from  time  to  time,  returning  to  and  making  Paris  their  principal 
place  of  residence  untO  the  Spring  of  1828,  when  they  went  to 
Switzerland  together.  That  during  all  such  time  the  said 
F.  G.  Harrison  absented  himself  from  the  bed,  and  mosdy  from 
the  bed-room,  of  the  said  Jane  Sparrow,  otherwise  Harrison,  and 
constantly  slept  in  a  separate  bed,  and  mostly  in  a  separate  bed- 
room, from  that  of  the  said  Jane  Sparrow,  otherwise  Harrison, 
during  all  such  time. 

Ninth.  That  the  said  parties,  after  staying  for  some  time  first 
in  Switzerland  as  aforesaid,  and  afterwards  at  Boulogne  and 
Calais  respectively,  returned  together  to  this  country,  to  wit,  in 
or  about  the  month  of  August,  1829,  and  again  took  up  their 
residence  at  the  Waterloo  Hotel,  in  Jermyn  Street,  London, 
aforesaid  :  that  from  the  said  hotel,  to  wit,  in  or  about  the  month 
of  September,  1829,  the  said  Jane  Sparrow,  otherwise  Harrison, 
went  on  visits  successively  to  her  father,  at  Gosfield,  in  the 
county  of  Essex;  to  her  aforesaid  grandmother  at  Lakenham 
House,  near  Norwich  aforesaid,  and  to  J.  H.  Harrison,  the  father 
of  the  said  F.  G.  Harrison,  at  Copford,  also  in  Essex,  and  that 
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during  ber   stay  at  such  last-mentioned  place,  where,  on   her        1841. 

arrival,   she  was  met  hy  the  said  F*  G.  Harrison,   and  which    — — 

lasted  for  about  six  weeks,  the  said  F.  6.  Harrison  slept  every  l 

night  naked  and  alone  in  one  and  the  dame  bed  with  the  said      SrAaaow 
Jane  Sparrow,  otherwise  Harrison.  That  the  said  F.  O.  Harrison,      HimBnoir. 
and  the  said  Jane  Sparrow,  otherwise  Harrison,  returned  together 
in  the  month  of  December  in  the  said  year,  1829,  to  the  said 
Waterloo  Hotel. 

Tenth.  That  the  said  F.  G.  Harrison  and  the  said  Jane 
Sparrow,  otherwise  Harrison,  went  together  from  the  said 
Waterloo  Hotel  to  lodgings  in  Dover  Street,  and  afterwards,  to 
wit,  in  or  about  the  month  of  July,  1880,  to  other  lodgings  in 
Grosvenor  Street,  where  they  continued  for  about  a  year  and  a 
quarter  :  that  during  the  whole  of  such  their  residence  at  the  said 
Waterloo  Hotel,  and  at  each  of  their  said  lodgings  successively, 
the  said  F.  G.  Harrison  nholly  absented  himself  from  the  bed  of 
the  said  Jane  Sparrow,  otherwise  Harrison,  and  that  he,  the  said 
F.  G.  Harrison,  slept  but  one  night  in  the  said  house  even  in 
Grosvenor  Street  (and  then  only  in  consequence  of  having  been 
detained  there  by  the  extreme  severity  of  the  weather)  during  the 
whole  time  aforesaid  that  they  occupied  lodgings  therein,  though 
where  he  slept,  out  of  such  house  at  such  time,  is  unknown  to  the 
party  proponent,  and  to  his  party,  the  said  Jane  Sparrow,  otherwise 
Harrison :  that  the  aforesaid  Augusta  Sparrow,  spinster,  was 
principally  resident  with  the  said  Jane  Sparrow,  otherwise 
Harrison,  during  that  period  ;  and  that  on  the  one  night  on  which 
the  said  F.  G.  Harrison  slept  in  the  house  during  that  period  as 
aforesaid,  be  slept  there  in  the  bed  usually  occupied  by  the  said 
Augusta  Sparrow,  spinster,  who  resigned  it  for  his  accommodation, 
and  slept  with  her  sister,  the  said  Jane  Sparrow,  otherwise 
Harrison,  on  that  night. 

Eleventh,  That  in  or  about  the  month  of  November,  1831,  the 
said  F.  G.  Harrison  and  the  said  Jane  Sparrow,  otherwise  Harri- 
son, left  Grosvenor  Street  aforesaid  and  went  to  Brighton,  accom- 
panied by  the  said  Augusta  Sparrow,  where,  at  the  end  of  about 
six  weeks,  the  said  Augusta  Sparrow  (who  in  the  mean  time  had 
constantly  slept  with  her  said  sister,  the  said  Jane  Sparrow, 
otherwise  Harrison,  the  said  F.  G.  Harrison  occupying  a  separate 
bed-room,)  caught  the  small-pox,  of  which  disease  she  the  said 
Augusta  Sparrow  soon  after  died  there.  That  the  said  F.  G. 
Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison,  returned 
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to  London  upon  that  event,  and  from  such  time  lived  together 
successively  at  the  aforesaid  Waterloo  Hotel,  London,  at  H amp- 
stead  in  the  county  of  Middlesex,  and  at  lodgings  in  Baker  Street, 
London,  and  then  again  at  the  said  Waterloo  Hotel,  until  the 
month  of  February,  1833  ;  but  that  during  no  part  of  such  time 
did  or  would  the  said  F.  6.  Harrison  lie  in  the  same  bed,  or  save 
only  occasionally,  such  occasions  being  rare,  occupy  the  same 
bed- room  with  the  said  Jane  Sparrow,  otherwise  Harrison. 

Twelfth.  That  in  the  month  of  February,  1833,  the  said  F.  G. 
Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison,  went  to 
Cheltenham  together,  and  took  up  their  residence  there  at  the 
Plough  Hotel,  where,  however,  they  had  still  separate  bed-rooms, 
though  the  said  F.  O.  Harrison  used^  to  visit  the  said  Jane 
Sparrow,  otherwise  Harrison,  in  her  said  separate  bed-room  every 
morning,  and  from  his  regular  habit  of  so  doing,  passed  at  the 
said  hotel,  or  was  taken  for,  her  medical  attendant :  That  from 
the  said  hotel  the  said  parties  went  into  lodgings,  and  afterwards, 
successively,  into  two  cottages,  all  situate  in  or  near  the  said 
tx>wn  of  Cheltenham,  in  all  of  which,  however,  as  well  as  in  the 
other  places  aforesaid,  the  said  F.  G.  Harrison  still  absented  him- 
self from  the  bed  of  the  said  Jane  Sparrow,  otherwise  Harrison  ; 
and  that  whilst  resident  at  the  last  of  such  cottages,  to  wit,  in  or 
about  the  month  of  June,  1883,  the  said  F.  G.  Harrison  left 
altogether,  and  finally  ceased  to  cohabit  in  any  sort  with  the  said 
Jane  Sparrow,  otherwise  Harrison,  who  hath  since  that  time  seen 
him  the  said  F.  G.  Harrison,  but  on  two  occasions  only,  and  both 
times  in  the  presence  of  a  third  person. 

Thirteenth.  That  during  all  and  singular  the  nights  and  parts 
of  nights  that  the  said  F.  G.  Harrison  and  the  said  Jane  Sparrow, 
otherwise  Harrison,  lay  naked  and  alone  in  one  and  the  same 
bed-room  and  bed,  as  pleaded  in  the  sixth,  seventh,  eigJUh,  ninths 
Mid  eleventh  articles  of  this  Libel,  the  said  Jane  Sparrow,  other- 
wise Harrison,  was  apt  and  fit  for  coition,  and  was  desirous  of 
the  conjugal  embraces  of  him  the  said  F.  G.  Harrison,  and  willing 
to  be  carnally  known,  in  order  to  become  a  mother  by  him,  and 
gave  herself  up  to  him  without  any  reserve  for  that  purpose  ac- 
cordingly :  Also  that  during  the  whole  thereof,  save  as  hereinafter 
excepted,  the  said  F.  G.  Harrison  was  of  sound  and  perfect  bodily 
health  ;  but  that,  notwithstanding  the  premises,  he,  the  said  F.  G. 
Harrison  neither  ever  did  nor  was  ever  able  to  consummate  his 
aforesaid  pretended  marriage  with  the  said  Jane  Sparrow,  other- 
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known  by  dim  a."  m,  '*'"  *  '^'^'  »«»^  ^«w  oevet  been  carnally 
Of  Mcessu^y)  to  ^  "^P*^  ""  ^«e  inspecfion  of  bet  peraon 
othen).       '^      competent  judges   (phyaiciana  and  aurgeooa  ot 

^d  aexual  or  aeLi!li      ""'**  ^^  ®-  Harrison',  parta  of  generation 
'^^  «t«tei  a.  are  th      *"'^*°'  ^®'®  *^«^   «««  not  •"<''''  "  "  *^* 
^^  connexion  Jt^l  ^'"^  *°^  *»'««»«'»  ™  »«"  "P*^" 
Md  the  party  n„^r     *°    *•*"  '^*  «»"»«»1  knowledge  of  womaa  V 
»ai  appear  to  c^  *^    ^P^essly  alleges  and  proponnda.  that  U 
"*«")  on  a  due  "P***°*  judges    (physician,  and  aargeoM  ©r 
I*»on.  that  ,uch    ***°"°*'^on  of  his    the  «dd  F.  G.  Harrison*. 
Haniwn,  aa  weU  aTS  *°     "  ****  *^**^  *«d  that  he  the  wid  F.  G. 
*■"»  Ae  »id  Jan     Q*  "™®  ***"  ^**   aforesaid  pretended  marriage 
"««bcethettZ*h  ,^''*  otherwi«s  HarrUon.  aa  before   and 
"«»PabIe  of  tn„^'  ^*"    **»^   now  ia  naturally  impotent  or 

ferther  appear  to  r"5  *"^  ^«man  carnally ;  and  that  it  wiU  al»o 
'^  the  said  F  «  w  "^*^'"'"'*«^»  °»» •»'«'•'  «l"''  examination. 
«<l"irremedial  an^*""^"'"    '»»'»»«^l   impotency  aforewaiA    ^aa 

^;fe«»tt     Th  T     "**'  removed  or  relieved  by  art. 

«"<!  F.  G  ir,^-        ?**   ****    occasion    of  an  interview,  wWcla    the 
""riMn'attrT  "^^^^^     *^«    aaid  Jane  Sparrow.  otl»erwUe 

J^  to  4  of  M  '^'^^  Waterloo  Hotel,  in  the  month  of  May 
H^^na^n^itted*^  *"^^  Preaem  year.  1840,  he  the  aaia  V.  O. 
fwthepresen  J?  ***      ^*"®  Sparrow,  otherwise  Hta«-r»»on, 

t»'">''ghootth*^  *  -    hearing  of  a  third  perswn  present  di»rii*S  »«* 
*a«  a  nullitv  *''  T'*^  interview)  that  their  .aid  pretended  marriagP 
» le<^l  seni*  *"  i  ^^^"^  ^^  ttiew  it   to  be  in  her  power    to   procure 
opinions  on  th**  ^^^l^'^^'^g    i«-    ««    to    be,  as  he  had  taken    ««^etal 
delicate  b    •        ^^^Ject,  which  went  to  that  effect :    XKat  it  -wras  a 
tie  iniurJ^"'^**  added)  for  her  to  move  in,  but    tliat   a»l««,  aa 

asenten  ^*"^*  "*"*'  ^*  *^®  plaintiff,  in  any  suit,  to  obtain  awl 
bad  be  **  •  *"**'  '^**^  Is^nowing,  as  he  did,  the  sufferer  v«rl^<=Y»  sb 
Wame  h  'r  *''*" »«*!»*««»=«  of  their  said  marriage,  he  covald  n. 
ler  for  being  the  plaintiff  in  any  suit  which  afiforde^d  h 
^  means  of  releasing  herself  from  it ;  or  he,  the  wid  F-  C3--  Mi 
in  w'T  "^'^  occasion,  expressed  himself  to  the  very  e<F«s«;t, 
o    s  of  the  identical   meaning  and  import  articulate. 

until^'"'*'      '^"'**'    ***®    "^^^    Jane  Sparrow,  otherwise    H, =- 

well   /^*°*'y'    concealed     from    her  legal  and  other  ad^m 
e  fact  of  the    non -consunantation  of  her  aforesaid  g»m-< 
""""•age  with  the  said  F.  €3.  Uarriaon.  aa  the  cauae  tlicj 
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1841.        the  other,  or  most  of  the  other  facts  and  circumstances  connected 

July  22nd       t^»«w^ith,  and  inferring  or  tending  to  evidence  the  same,  herein- 

-~— .         before  pleaded,  and  that  her  motive  to  such  concealment  was 

^againtt'       female  delicacy,  coupled  with  her  ignorance,  until  recently,  of 

Haiiiimiin.      there  being  facts  which  upon  proof,  would  entitle  her  to  a  sentence 

pronouncing  and  declaring  her  said  pretended  marriage  with  the 

said  F.  G.  Harrison  null  and  void  in  law  :    That  on  such  better 

information,  recently  obtained  as  aforesaid,  she,  the  said  Jane 

Sparrow,  otherwise  Harrison,  disclosed  the  said  facts  to  her  said 

legal  and  other  advisers,  and  that  the  result  of  such  disclosure 

has  been  the  institution  of  this  suit  on  her  behalf. 

In  proof  of  this  libel,  the  answers  of  Mr.  Harrison 
were  taken,  and  two  witnesses  were  examined,  T.  W. 
Cooper,  Esq.  to  prove  the  first  article,  he  having 
been  present  at  the  marriage;  and  Marianne  Dol- 
phin, who  was  examined  on  the  Jirst,  second^  thirds 
fourth^  Jifthj  snd  fifteenth^  articles. 

The  answers  of  Mr.  Harrison^  were  to  the 
following  effect  : 

The  firsts  second  and  third  articles  were  in  substance  ad- 
mitted. 

Fourth,  To  the  fourth  he  answered  :  That  at  the  time  of  the 
celebiation  of  the  marriage,  he  the  respondent  was  a  major  of  the 
age  of  thirty-three  years,  but  not  of  the  age  of  forty-six  years  as 
articulate,  and  that  the  said  Jane  Harrison,  then  Sparrow,  was  as 
articulate  of  the  age  of  seventeen  years. 

Fifth.  To  the  fifth,  respondent  says :  He  admits  that  the 
marriage  was  never  consummated  (as  to  sexual  intercourse  as  here- 
inafter more  particularly  answered) ;  but  thilt  he  and  his  said 
wife,  from  and  after  the  time  thereof,  lived  and  cohabited  together 
(save  and  except  as  to  sexual  intercourse)  as  husband  and  wife, 
us  also  hereinafter  more  particularly  answered ;  and  save  that  the 
said  Jane  Harrison,  in  reference  to  the  proceedings  in  this  cause, 
and  since  the  same  b^an,  hath,  as  he  believes,  denied  the  validity 
of  the  aforesaid  marriage :  The  respondent  further  answers  and 
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says,  that  he  and  the  said  Jane  Harriaon,  at  all  times  since  the        1841. 
said  marriage,  have  respectively  acknowledged  each  other  as  and      jttly22od. 

for  husband  and  wife ;  and  that  they  were  so  commonly  accounted         

reputed,  and  taken  to  be,  by  and  amongst  their  relations,  friends,        'agaimt 
and  acquaintanoe.  UiiiRiaoif. 

The  sixik  and  following  articles  to  the  twelfth  inclusive,  were 
in  substance  admitted,  although  not  precisely  as  pleaded. 

Thirteenth,     Respondent  admits :  That  during  all  and  singular 
the  nights  and  parts  of  nights  that  the  respondent  and  the  said 
Jane  Harrison  lay  naked  and  alone  in  one  and  the  same  bed-room 
and  bed,  as  pleaded  in  the  sixth,  seventh,  eighth,  ninth,  and  eleventh 
articles  of  the  said  libel,  the  said  Jane  Harrison  was  apt  and 
fit  for  coition ;  but  he  disbelieves  and  denies  that  she  was  desirous 
of  the  conjugal  embraces  of  the  respondent,  and  willing  to  be  car- 
cally  known,  in  order  to  become  a  mother  by  him ;  and  he  also 
denies  that  she  gave  herself  up  to  him  without  any  reserve  for  that 
purpose,  for  he  says,  that  on  the  contrary,  the  manner  of  the  said 
Jane  Harrison,  on  each  and  every  of  the  said  occasions,  was  ex- 
tremely repulsive  and  frigid.     And  he  further  answers  and  says 
he  admits  :  That  on  the  said  nights  and  parts  of  nights,  he  was  of 
sound  and  perfect  bodily  health,  and  that  notwithstanding  the 
same,  he  never  did,  but  he  denies  that  he  was  unable  to  consum* 
mate  his  aforesaid  marriage  with  the  said  Jane  Harrison :  the 
respondent  says  he  knows  not,  and  cannot  form  a  belief  or  dis- 
belief^ whether  the  said  Jane  Harrison  is  or  is  not  still  a  virgin, 
and  has  or  has  not  been  carnally  known  by  man  ;  and  also  that 
be  is  unable  to  answer  what  the  appearances  in  that  respect  may 
indicate,  upon  due  inspection  of  her  person  by  competent  judges, 
physicians  and  surgeons,  or  others. 

Fourteenth.     He  expressly  denies  that  his  parts  of  generation, 

and  sexna]  or  seminal  organs,  were  or  are  not  such,  or  in  the 

same  state,  as  are  the  same  parts  and  organs  in  men  capable  of 

having  connection  with,  and  the  carnal  knowledge  of,  women : 

and  he  expressly  denies  that  it  will  appear  to  physicians  aad 

soigeons,  or  others,  on  a  due  examination  of  his,  the  respondent's 

person,  or  that  such  was  or  is  the  fact,  or  that  he,  as  well  at  tksi 

time  of  his  aforesaid  marriage,  or  before,  or  ever  since  the  smm^ 

hath  been   or  now  is,  naturally  impotent  or  incapable  of  knovkf 

SDV  woman  carnally,  or  that  it  will  also  appear  to  such 

teat  iudees    upon   such  examination,  that  he  has  a  natocil  m 

teacj  irremediable,  and  not  to  be  removed  or  relieved  by  tm. 
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184L        willingly  give  her  perfect  freedom  from  it  if  he  could.     He  afler- 
JuW  22nd.     ^^^  added,  "  There  is  a  way,  Jane,  by  which  you  may  obtain 

freedom  ;"  then  she  said,  ''  You  mean  the  marriage  never  having 

atahuT  ^^^^  consummated  :"  he  replied,  "  You  are  right,  it  never  has." 
Harrison.  He  said  that  he  had  considered  the  subject  much,  and  had  taken 
several  opinions  (of  what  kind  I  do  not  know).  *'  In  our  case/' 
he  said,  "  medical  opinions  are  necessary  ;"  and  he  added,  that  it 
was  a  delicate  matter,  and  she  had  better  consult  her  own  friend 
who  was  her  legal  adviser ;  that  the  highest  legal  authority,  that 
of  an  Ecclesiastical  Court,  I  remember,  he  said  was  requisite ; 
that  it  was  a  very  delicate  matter  for  her  to  enter  upon,  and 
she  had  better  put  her  case  into  the  hands  of  her  friend,  her  legal 
adviser.  The  interview  lasted  for  an  hour,  or  nearly  as  much,  as 
I  recollect.  In  what  he  said,  respecting  another  person's  child 
being  the  same  to  him  as  his  own,  I  did  not  understand  him  to 
mean  anything  more  than  the  adoption,  on  her  part,  of  a  child 
for  her  own  happiness. 

Report  of  Sir  Charles  Mansvibld  Clarke,  Bart,  Charles 
LococK,  Esquire,  and  Sir  Benjamin  Collins  Brodie,  Bart., 
the  Physicians  and  Surgeons  appointed  to  inspect  the  person  of 
Mrs.  Harrison. 

"  The  signs  of  virginity  are  in  many  instances  inconclusive. 
In  the  present  case  there  are  no  positive  proofs  of  connection 
having  ever  taken  place,  or  the  contrary  ;  but  there  are  decidedly 
no  physical  impediments  to  sexual  intercourse. 

"  Charles  M.  Clarke,  M.D. 
"  Charles  Locock,  M.D. 
**  Benjamin  C.  Brodie. 
••  London,  23rd  June,  1841." 


Upon  this  evidence  the  cause  came  on  for  hear- 
ing. 

Addams  and  Ourteisj  for  the  alleged  wife, — ^sub- 
mitted that  there  was  sufficient  proof,  of  the  non- 
consummation  of  the  marriage,  and  of  the  inability 
of  Mr.  Harrison,  and  referred  to  the  cases  of  Mor 
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ris  V.  Morris^  (a)   Greenstreet  v.  CumynSy  (b)  Pol-       1841. 

lard  V.  WybauTTie.  (c)  jaiy22od. 

No  counsel  or  proctor  appeared  for  Mr.  Har-  spllii^w 

rison.  „"««»'"* 

Harrison. 

Judgment. 
Dr.  Lushington. 

In  cases  of  this  description,  the  Court  has  gene- 
rally considerable  difficulty,  and  I  have  felt  that 
this  case  is  not  without  some  embarrassment. 

The  certiticate  does  not  much  assist  the  case ;  it 
affords  no  proof  whether  there  has  been  connexion 
or  not;  but  it  is  not  wholly  unimportant,  it  states 
that  there  is  no  impediment  on  the  part  of  the  lady ; 
but  the  true  question  is,  whether  there  has  been  a 
triennial  cohabitation  and  no  sexual  intercourse  ? — 
I  think  there  has  been  sufficient  cohabitation  to 
satisfy  the  expression  triennial  cohabitation  within 
the  meaning  of  the  law. 

If  that  be  so,  the  question  is,  am  I  or  am  I  not 
to  believe  the  answers  of  Mr.  Harrison  ?  I  see  no 
reason  whatever  for  disbelieving  his  answers,  and 
they  are  supported  by  the  evidence  of  Mrs. 
Dolphin. 

I  have  examined  the  case  very  carefully,  and  am 
satisfied  that  there  is  no  collusion  ;  and  if  there  be 
no  collusion,  taking  the  evidence  to  be  true,  I  think 
I  am  justified  upon  the  whole,  in  pronouncing  the 
libel  proved,  and  in  declaring  the  marriage  null 
and  void. 

The  Court  pronounced  the  marriage  null  and 
void,  and  condemned  Mr.  Harrison  in  the  costs. 

(a)  Not  reported.  (c)  1  Hagg.  £.  R.  725. 

(&)  2  Cons.  R.  332 ;  S.  C.  2  PhilL  10. 
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1842. 

Jan.  15th. 


In  the  Goods  of  the  Rev.  William  Southmead, 
deceased. 

Motion. 


AdmioUtratioD       William  Southmead  died  on  the  25th  of  Decem- 

Wlth  will  %XL' 

nexed<f«6<mu  bcr,  1832,  a  bacheloF,  without  a  parent,  leaving  a 
the  executors  brother,  Since  deceased,  and  two  sisters,  Judith  and 
administnltriz,  Charlotte  Southmcad,  his  only  next  of  kin.  He 
fhl^^ak?'  left  a  will  dated  24th  of  July,  1792,  by  which  he 
^^iTMster  S^^®  *^^  residue  of  his  property  to  his  mother, 
the  Mie  next  of  and  appointed  her  sole  executrix  :  she  died  in  the 

kin,  during  her  ,      * 

imbecility,  lifetime  of  the  testator.  In  February,  1833,  ad- 
herneztofkL  ministration  with  the  will  annexed  was  granted  to 
Judith  Southmead,  who  died  in  August,  1841, 
leaving  part  of  the  goods  of  the  deceased  un- 
administered  ;  she  left  a  will,  and  appointed 
executors.  Charlotte  Southmead,  the  surviving 
sister,  and  the  only  next  of  kin  of  the  deceased, 
labouring  under  imbecility  of  mind,  and  being 
wholly  incapable  to  take  the  administration  or  to 
renounce, 

Addams  prayed  administration  with  the  will 
annexed  of  the  unadministered  effects  of  William 
Southmead,  deceased,  to  be  granted  to  the  exe- 
cutors of  Judith  Southmead  for  the  use  and  benefit 
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^^^*       ended  on  the  first  sheet  of  the  paper,  where  there 
Jan^th.      was  nQt  Yoom  for  the  testator's  signature  and  that 
In  the  Goods  of  of  the  Witnesses,  and  the  testator,  instead  of  sign- 
deceoisdi      ing  his  name  at  the  top  of  the  next  page,  wrote  it 
at  the  end  of  the  printed  form,  where  the  testator's 
signature  was.  directed  to  be  made  by  the  instruc- 
tions in  the  margin  of  the  paper. 

Addams  submitted  that  this  mighjb  be  considered 
a  signing  at  the  foot  or  end  of  the  will,  and  prayed 
probate. 

Sir  Herbert  Jenner  Fust. 
The  deceased  seems  to  have  written  this  will 
upon  a  printed  form  with  great  care ;  the  will  is 
divided  into  paragraphs,  and  the  deceased  looking, 
it  should  seem,  to  the  instructions  in  the  margin 
signed  his  name  to  the  last  paragraph  of  the 
printed  form,  supposing  that  to  be  the  proper 
place ;  the  more  correct  way  would  have  been  to 
put  the  signature  where  the  will  itself  ends ;  but  I 
am  inclined  to  think  that  this  may  be  considered 
a  signing  at  the  foot  or  end  of  the  will,  under  the 
statute. 

Probate  to  pass. 
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1842. 
Jan.  29th.  ^^^  Office  of  the  Judge  promoted  by 

CburehDis-  S ANDERS  agaiUSt  HeAD. 

ciplioe  Act.  - 

The  bishop  of        Tbis  was  a  cause  of  office,  promoted  under  tbe 

thediooeae 

having  given  Statute  3  &  4  Vict.  c.  86,  in  virtue  of  letters  of  re- 
2itenSon<rf*iB.  quGst  Under  tbe  band  and  seal  of  tbe  Bisbop  of  Exe- 
^n  forie  *^^'  *^y  ^^P^  Sanders,  of  tbe  city  of  Exeter,  against 
poroowof       tbe  Rev.  Henry  Erskine  Head,  rector  of  Feniton, 

naking  inquiry  y  '  ' 

•8  tothe         in  tbe  county  of  Devon.  Tbe  Judge  baving  accepted 

grounds  of  C6r*  -%  #»  »  i¥>«inT^  • 

tain  charges  Icttcrs  ot  rcquest  from  the  Bishop  of  Exeter,  a  cita^ 

m^erl,nn*  t^^^  ^^  decree  issued,  calling  upon  Mr.  Head  to 

■l!?.^f  3^&  4  apP^sir  iQ  'tis  Court ;  to  tbis  citation  or  decree,  an 

^Ia  \  ^'k  ^V?^^^^^^^  ^^  given  on  behalf  of  Mr.  Head,  un- 

diawingrsnch  dcT  protcst.     The  decree,  in  which  are  embodied 

lettenof  re-  the  letters  of  request,  was  as  follows : — 

quest  to  the 
Arches  Cooit 

^H  w*thr?th^'  Herbert  Jenner,  knight,  doctor  of  laws,  official  principal  of 
letters  of  re-  the  Arches  Court  of  Canterbury,  lawfully  constitued ;  to  all  and 
to'ST'^h'*'**  singular  clerks  and  literate  persons  whomsoever  and  wheresoever, 
in  tbe  fittt  in  and  throughout  the  whole  province  of  Canterbury,  into  whose 
*'*1rtdh^*th"*  ^^^8  x!tLe%e  presents  shall  come,  greeting.  Whereas  we  have 
13th  section  of  lately  received  letters  of  request  from  the  right  reverend  father  in 
the  sutnte.  QqJ^  Henry,  by  divine  permission  Bishop  of  Exeter,  of  the  tenor 
following,  to  wit : — 

"  Henry,  by  divine  permission,  Bishop  of  Exeter,  to  the  Right 
Honourable  Sir  Herbert  Jenner,  knight,  doctor  of  laws,  official 
principal  of  the  Arches  Court  of  Canterbury,  lawfully  constituted, 
your  surrogate,  or  some  other  competent  judge  in  this  behalf. 
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1842. 


Jao.  29th. 

Sanders 
against 
Head, 


wherein  are  also  openly  affirmed  and  maintained  other  positions 
~  in  derogation  and  depraving  of  the  said  Book  of  Common  Prajer» 
contrary  to  the  statutes  and  to  the  constitutions  and  canons  eccle- 
siastical of  the  realm,  and  against  the  peace  and  unity  of  the 
church.  Now,  therefore,  we  the  said  Bishop  of  Exeter  do  hereby 
request  you  the  said  Right  Honourable  Sir  Herbert  Jenner 
knight,  doctor  of  laws,  official  principal  of  the  Arches  Court  of 
Canterbury,  lawfully  constituted,  your  surrogate,  or  some  other 
competent  judge  in  this  behalf,  to  issue  a  citation  or  decree  under 
seal  of  the  said  Court,  calling  upon  the  said  Henry  Erskine 
Head,  clerk,  to  appear  at  a  certain  time  and  place,  therein  to  be 
specified,  then  and  there  to  answer  to  certain  articles,  heads, 
positions,  or  interrogatories  touching  and  concerning  his  soul's 
health,  and  the  lawful  correction  and  reformation  of  his  manners 
and  excesses,  and  more  especially  for  having  written  and  pub- 
lished, or  caused  to  be  published,  the  letter  aforesaid,  in  manner 
aforesaid,  to  be  administered  to  him  at  the  voluntary  promotion 
of  Ralph  Sanders,  of  the  city  of  Exeter,  gentleman,  and  to  hear 
and  determine  the  said  cause  according  to  the  law  and  practice  of 
the  said  Court.  In  witness  whereof  we  have  hereunto  set  our 
hand  and  seal  this  ninth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-one,  and  in  the 
eleventh  year  of  our  consecration. 

"  H.  EXETER."  L.  s. 
"  Signed,  sealed,  and  delivered  in  the  presence  of 
EDWD.  TOLLER,  Jun, 
And  whereas,  at  the  petition  of  the  proctor  of  the  said  Ralph 
Sanders,  and  in  aid  of  justice,  we  have  accepted  of  the  said  letter 
of  request,  and  decreed  to  proceed  according  to  the  tenor  thereof, 
and  in  pursuance  thereof  have  decreed  the  said  Reverend  Henry 
Erskine  Head,  clerk,  rector  of  the  rectory  and  parish  church  of 
Feniton,  in  the  county  of  Devon,  diocese  of  Exeter,  and  province 
of  Canterbury,  to  be  cited  and  called  into  judgment,  on  the  day, 
at  the  time  and  place  and  to  the  effect  and  in  manner  and  form 
hereunder  written  (justice  so  requiring),  we  do  therefore  hereby 
authorize  and  empower,  and  strictly  enjoin  and  command  you, 
jointly  and  severally  peremptorily  to  cite  or  cause  to  be  cited  the 
said  Reverend  Henry  Krskine  Head,  clerk,  to  appear  personally  or 
by  his  proctor  duly  constituted  before  us,  our  surrogate,  or  some 
other  competent  judge  in  this  behalf,  in  the  Common  Hall  of 
Doctors'  Commons,  situate  in  the  parish  of  St.  Benedict,  near 
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1842.  ^  against  a  clerk  in  holy  orders  of  the  United  Church 
jtu.29ih.  of  England  and  Ireland,  for  any  offence  against  the 
SaTITrs  laws  ecclesiastical,  shall  be  instituted  in  any  Ec- 
IIjea'd!  clesiastical  Court,  otherwise  than  is  hereinbefore 
enacted  or  provided."  That  the  said  citation  or 
decree  is  a  criminal  proceeding,  instituted  against 
a  clerk  in  holy  orders,  of  the  said  united  church, 
for  an  offence  against  the  laws  ecclesiastical.  That 
by  the  third  section  of  the  said  statute  it  is  enacted, 
*'  that  in  every  case  of  any  clerk  in  holy  orders  of 
the  United  Church  of  England  and  Ireland  who 
may  be  charged  with  any  offence  against  the  laws 
ecclesiastical,  or  concerning  whom  there  may  exist 
scandal  or  evil  report,  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged  or  re- 
ported to  have  been  committed,  on  the  application 
of  any  party  complaining  thereof,  or,  if  he  shall 
think  fit,  of  his  own  mere  motion,  to  issue  a  com- 
mission, under  his  hand  and  seal,  to  five  persons,  of 
whom  one  shall  be  his  vicar-general,  or  an  arch- 
deacon or  rural  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  tlie  grounds  of 
such  charge  or  report ;  provided  always,  that  notice 
of  the  intention  to  issue  such  commission,  under  the 
hand  of  the  bishop,  containing  an  intimation  of  the 
nature  of  the  offence,  together  with  the  names,  ad- 
dition, and  residence  of  the  party  on  whose  applica- 
tion or  motion  such  commission  shall  be  about  to 
issue,  shall  be  sent  by  the  bishop  to  the  party  ac- 
cused, fourteen  days,  at  least,  before  such  commis- 
sion shall  issue." 

That  on  the  day  of  October,  1841,  the 

defendant  was  duly  served  with  a  certain  notice  in 
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^^^^'  and  evil  report  against  you  the  said  Reverend  Henry 
Jan.  29tii.  Erskine  Head,  as  the  author  and  publisher  of  the 
Sandkhs  said  letter ;  and  whereas  we,  Henry,  by  Divine 
iKiu?  permission,  Bishop  of  Exeter,  rightly  and  duly  pro- 
ceeding under  the  authority,  and  in  conformity  with 
the  provisions  of  a  certain  act  of  Parliament,  to  wit, 
the  3  &  4  Victoria,  chapter  86,  intituled  *  An  Act 
for  better  enforcing  Church  Discipline,'  of  our  own 
mere  motion  think  fit  and  intend  to  issue  a  com- 
mission under  our  hand  and  seal  to  five  persons,  of 
whom  one  shall  be  our  vicar-general,  or  an  arch- 
deacon or  rural  dean  within  our  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of 
such  report,  in  order  to  the  institution,  if  need 
be,  of  such  further  proceedings  in  pursuance  of  the 
said  last-mentioned  act  of  Parliament,  as  the  case 
may  require ;  we  do  therefore,  by  these  presents, 
under  our  hand,  give  notice  of  such  our  intention 
to  you  the  said  Reverend  Henry  Erskine  Head,  and 
we  do  hereby  intimate  to  you  that  such  our  com- 
mission as  aforesaid,  for  the  purpose  aforesaid,  will 
issue  accordingly  at  or  after  the  expiration  of  four- 
teen days  from  the  day  of  your  being  served  with 
these  presents.  Given  under  our  hand  this  eleventh 
day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-one. 

Henry  Exeter." 

That  the  said  notice  was  and  is  a  sufficient  and 
subsisting  notice,  under  the  said  third  section  of  the 
said  statute,  of  the  intention  of  the  said  lord  bishop, 
to  do  and  proceed  in  all  things  as  is  therein  set 
forth  and  expressed ;  and  that  it  hath  never  been 
in  any  manner  revoked  or  annulled. 
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1842.  had  jurisdiction  in  the  matter  stated  in  the  said 
Jan.  29th.  citation  or  decree  with  which  the  defendant  had 
sl^ns      heen  served,  notwithstanding  what  was  alleged  on 

Ueau!  ^^®  behalf,  the  relevancy  of  the  whole  of  which  was 
denied. 

The  Queens  Advocate  and  Harding^  in  support 
of  the  protest. 

If  it  can  be  shewn  that  these  proceedings  are  not 
in  accordance  with  the  provisions  of  the  statute 
3  &  4  Vict.  c.  86,  this  protest  must  be  sustained. 

The  23rd  section  of  the  statute  provides,  "  that 
no  criminal  suit  or  proceeding  against  a  clerk  in 
holy  orders  of  the  United  Church  of  England  and 
Ireland,  for  any  offence  against  the  laws  ecclesias- 
tical, shall  be  instituted  in  any  Ecclesiastical  Court, 
otherwise  than  is  hereinbefore  enacted  or  provided." 
And  it  was  held  unanimously  by  the  Court  of 
Queen's  Bench,  in  the  Dean  of  York's  case,  that  no 
other  proceedings  can  be  taken. 

The  mode  of  proceeding  against  clerks  is  set  forth 
in  the  third  section,  which  enacts,  **  that  in  every 
case  of  any  clerk  in  holy  orders,  who  may  be 
charged  with  any  offence,  &c.,  or  concerning  whom 
there  may  exist  scandal  or  evil  report,  &c.,  it  shall 
be  lawful  for  the  bishop  of  the  diocese,  within  which 
the  offence  is  alleged  or  reported  to  have  been  com- 
mitted, on  the  application  of  any  party  complaining 
thereof,  or,  if  he  shall  think  fit,  of  his  own  mere 
motion,  to  issue  a  commission,  under  his  hand  and 
seal,  to  five  persons,  of  whom  one  shall  be  his  vicar- 
general,  or  an  archdeacon,  or  rural  dean  within  the 
diocese,  for  the  purpose  of  making  inquiry  as  to  the 
grounds  of  such  cliarge  or  report ;  provided  always. 
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1842.       articles,  but  not  afterwards,  to  send  the  case  by  let- 

jan.29th.     ters  of  Tcquest  to  the  Court  of  appeal  of  the  pro- 

sI^HB      vince,  to  be  there  heard  and  determined  according 

^^^       to  the  law  and  practice  of  such  Court."     Can  this 

be  said  to  be  in  the ^rst  instance,  while  proceedings 

may  be  now  going  on  at  Exeter  ?     Besides,  is  this 

the  same  case  ?    In  this  Court,  it  is  the  office  of  the 

Judge  promoted  by  Sanders  against  Head,  while  at 

Exeter  it  is  the  bishop  himself  who  is  proceeding. 

Addams  and  JRobinson^  contrd. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

This  case  comes  here  by  letters  of  request  from 
the  bishop  of  the  diocese  of  Exeter ;  the  letters  of 
request  are  set  forth  in  the  decree  or  citation  issued 
in  the  cause,  and  the  act  of  Parliament  under  which 
the  suit  is  commenced  is  also  stated.  It  is  quite 
clear  that  these  letters  of  request  must  differ  from 
those  which  the  Court  has  been  in  the  habit  of  re- 
ceiving from  the  chancellors  of  the  different  dioceses 
from  whom  letters  of  request  used  to  issue  to  this 
Court.  In  those  cases  the  bishop  did  not  send  the 
letters  of  request,  but  the  Judge  of  the  Court.  There 
must  be  some  form  adapted  to  what  is  required  by 
the  act  of  Parliament. 

A  question  has  been  raised  as  to  the  jurisdiction 
of  the  Court,  and  the  points  on  which  the  jurisdic- 
tion is  disputed,  are  set  forth  in  the  act  on  petition, 
and,  as  I  collect  them,  are  as  follow  : — 

^*  That  the  cause  is  not  sent  in  manner  and  form 
as  by  the  statute  is  enacted  or  directed,  according 
to  the  true  intent  and  meaning  of  the  statute." 
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That  is  the  first  ground  taken  for  the  objection.       1842. 
*'  And  that  it  doth  not  appear,  either  in  or  by  the     Jan.29tb. 
citation  or  decree,  or  in  or  by  the  letters  of  request,      si^m^ 
on  whose  application  or  at  whose  mere  motion  this       uIITd! 
cause  or  case  was  in  the  first  instance  commenced, 
or  at  whose  mere  motion  the  party  was  charged 
with  the  pretended  offence,  nor  at  whose  request  or 
mere  motion  the  said  letters  of  request  were  gran- 
ted."    ''Nor  does  it  sufficiently  appear   that  the 
several  provisions,  enactments,  and  directions  of  the 
act  have  been  duly  observed  or  complied  with/' 

These  are  the  grounds  of  objection  to  the  form 
and  manner  in  which  the  proceedings  were  com- 
menced in  this  suit. 

The  first  question  is,  what  does  the  statute  re- 
quire with  respect  to  letters  of  request,  as  to  the 
form  and  manner  in  which  they  are  to  be  sent :  for 
the  forms  and  requisitions  of  the  act  must  be  com- 
plied with  ;  whether  minutely,  it  is  not  necessary 
to  inquire.  Now  there  is  no  form  or  schedule  to 
the  act  of  letters  of  request ;  but  it  is  argued  that 
they  ought  to  contain,  not  only  the  offence,  but 
also  all  the  particulars  which  are  required  in  the 
notice  from  the  bishop  of  the  diocese  in  which  the 
offence  is  alleged  to  have  been  committed,  of  his 
intention  to  issue  a  commission,  pursuant  to  the 
third  section  of  the  act.  I  find  no  provision  or 
enactment  which  requires  that  this  must  be  stated 
in  the  letters  of  request ;  nothing  in  the  act  requires 
that  the  letters  of  request  shall  contain  those  par- 
ticulars, which  notice  of  intention  to  proceed  in 
another  form  shall  contain.  Unless  it  is  shown  to 
me  that  great  injustice  would  result  to  the  party  in 
sending  letters  of  request  in  this  form,  I  cannot  un- 
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^842.  complaint  to  the  bishop  is  to  be  sent  by  letters  of 
Jan.  29th.  request  to  this  Court.  But  it  is  said,  that  the 
Sahdirs      notice  sent  by  the  bishop  to  Mr.  Head  of  his  in- 

Head.  tention  to  proceed  under  the  provisions  of  the  act 
of  Parliament,  by  issuing  a  commission  of  inquiry, 
whether  primd  facie  there  was  a  ground  for  pro- 
ceeding, is  equivalent  to  a  citation  binding  the 
bishop  to  carry  it  out  to  the  fullest  extent:  and 
that  he  cannot  now  send  the  case  here  by  letters 
of  request;  that,  in  point  of  fact,  the  notice,  like 
the  citation  in  Maj/  v.  Sherwood  (a),  was  the  com- 
mencement of  a  suit.  But  the  case  of  Ray  v. 
Sherwood  was  a  decision  only  with  reference  to 
a  particular  act  of  Parliament ;  that  with  reference 
to  the  term  ^*  suit  depending"  in  that  act,  it  was 
not  necessary  that  there  should  be  a  contestatio  litisy 
but  a. suit  was  considered  to  be  depending  by  the 
issuing  and  service  of  a  citation  ;  that  service,  and 
not  the  return  of  the  citation,  was  intended  with 
reference  to  the  words  used  in  that  act  of  Parlia- 
ment. Whatever  may  be  considered  the  com- 
mencement of  a  suit  in  this  Court,  whether  there 
must  be  a  contestatio  litis^  or  whether  a  citation 
is  sufficient ; — is  a  notice  equivalent  to  it  ?  stating 
not  that  it  was  intended  to  proceed  at  once  against 
the  party,  but  to  issue  a  commission  for  the  pur- 
pose of  making  inquiry  whether  there  was  a  just 
ground  for  proceeding;  and  giving  the  party 
notice  provided  by  the  act,  in  order  that  he  might 
have  an  opportunity  to  defend  himself  when  before 
the  commissioners. 

What  is  the  effect  of  the  4lh  section  ?     If  it  was 
this,  that  in  point  of  fact  there  is  to  be  a  citation 

(a)  1  Curt.  173—193. 
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1842.       mission  to  issue,  but  the  bishop  may  send  the  case 

jan.29iii.     up  before  or  after  the  commissioners  have  inquired. 

sli^Ms      But   it  is  not  necessary  that  I  should  say  what 

if^""'       would  be  my  conclusion  if  the  commission   had 

actually  issued.     What  I  understand  is,  that  the 

bishop,  before  the  commission  has  issued,  may  send 

it  up,  and  that  that  is  sending  it  up  to  be  heard  in 

the  first  instance. 

I  consider  the  notice  as  a  preliminary  proceed- 
ing, in  order  to  institute  further  proceedings  before 
the  commissioners,  which  further  proceedings  are 
themselves  only  preliminary  proceedings.  I  think 
in  this  case,  the  notice  is  not  to  be  considered  as 
part  of  the  proceedings,  but  merely  as  preliminary. 
It  is  stated  in  the  sixteenth  section  of  the  act. 
"  Provided  always,  that  the  archbishop  or  bishop 
•  who  shall  have  issued  the  commission  hereinbefore 
mentioned  in  any  such  case,  or  who  shall  have 
heard  any  such  case,  or  shall  have  sent  any  such 
case  by  letters  of  request  to  the  Court  of  Appeal 
of  the  province,  shall  not  sit  as  a  member  of  the 
Judicial  Committee  on  an  appeal  in  that  case." 
So  that  any  bishop  or  member  of  the  Privy 
Council  who  has  issued  a  commission  could  not 
sit ;  but  any  bishop  who  has  sent  the  notice  might : 
there  is  nothing  to  prevent  him  from  sitting. 

I  consider  this  as  only  a  preliminary  step  to 
inform  the  party  that  proceedings  may  be  issued 
against  him,  but  as  no  part  of  the  proceedings 
whatever.  I  think  this  same  interpretation  ap- 
plies with  reference  to  the  other  sections  of  the  act 
of  Parliament. 

As  to  sending  letters  of  request  to  this  Court,  it 
seems  to  me  that  it  was  intended  that  the  judge 
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1842.        Rubbers  against  Harby  and  Others  in  the  Goods 
Hilary  Tebm".  of  George  EIats,  deceased. 


Feb.  Sid. 


Motion  for  The  deceased  died  on  the  11th  of  January,  1841. 

with  will  an.  leaving  a  will  dated  the  9th  of  November,  1837. 
attorney  of  a  The  wiU  not  having  been  proved,  the  executors 
tee,  aSnSd'  Were  citcd  to  accept  or  refuse  probate,  or  to  shew 
hwjiroiy^'*  causc  whjT  administration  with  the  will  annexed 
alone,  her  hn».  should  uot  be  granted  to  Frances  Rubbers  (wife  of 

band  refusing  ^  ^ 

to  join,  re-       W.  Bubbcrs)  oue  of  the  residuary  legatees. 

No  appearance  being  given  by  the  executors. 

The  Queen^s  Advocate  prayed  the  administration 
to  the  attorney  of  Mrs.  Rubbers  upon  her  proxy 
alone,  without  her  husband  joining  in  the  execu- 
tion of  it,  he  having  declined  to  do  so,  fearing  that 
he  might  be  involved  in  proceedings  in  the  Court 
of  Chancery,  and  in  expense.  He  submitted  that 
a  proxy  from  the  husband  was  not  necessary ;  in 
Prankard  v.  Deacle  (a),  it  was  held  that  a  proxy 
was  not  necessary;  in  Suter  v.  Christie  (6),  Sir 
John  Nicholl  accepted  a  proxy  without  the  hus- 
band, and  in  the  goods  of  HardingCy  deceased  (c), 
a  married  woman's  proxy  was  received. 

(a;  1  Hagg.  E.  R.  186.        (6)  2  Add.  150.        (c)  2  Curt.  640. 
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1842. 

Hilary  Tum.                                  HoRTON  agaXUSt  WiLMOT. 
Feb.  3rd.  

m  coiirt  jjf  this  case,  a  will  of  Sir  Robert  Wilmot,  Bart., 

nouncedin  deceased,  dated  May,  1834,  had  been  opposed  by 
will,  and  de.  biF  Robert  Wilmot  Horton,  as  one  of  the  executors 
tration*  a  pal^  of  a  former  will,  and  the  Court,  in  August,  1840, 
roirJ^i  pronounced  for  the  validity  of  the  will,  and  decreed 
J®*'^*^"-      administration ;  from  that  decree  Sir  Robert  Wil- 

doDed,  and  the  '  j     j-    j  j 

cause  remitted,  mot  Hortou  appealed,  he  soon  afterwards  died,  and 

motion  for  .  ,  ,  -         ,  i      i 

coitsoutofthe ,   his  representative,  abandoned  the  ap- 

Inrtamccoftlie  pcal,  and  the  cause  was  remitted  to  this  Court  in 

representative  xU^  ,|fl,ial  wav 
of  theappel-  "'"^  USUai  Way. 
lant,  rejected. 

Bumahy  now   prayed  the  Court  on  behalf  of 
the  representative   of  Sir  R.  Wilmot 


Horton,  to  decree  the  costs  of  the  suit  to  be  paid 
out  of  the  estate  of  the  testator ;  he  submitted  that 
the  Court  might  make  such  an  order,  the  cause 
having  been  remitted  with  all  its  emergencies. 

Sir  Herbert  Jenner  Fust. 
Is  there  any  case  where  such  a  thing  has  been 
done? 

Bumahy.  Many  cases  might  be  found  :  if  the 
Court  feels  any  difficulty,  it  will  perhaps  allow  the 
case  to  stand  over. 

The  Court  directed  the  case  to  stand  over. 
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1842. 


Feb.  26th. 


HORTON 

uiuit 

riLMOT. 


agaii 

WiLl 


serted  and  proceeded  with  to  a  certain  extent,  and 
the  cause  is  now  remitted  to  this  Court  in  the  same 
state  in  which  it  was  when  the  decree  was  made, 
and  no  costs  were  given :  no  prayer  was  made  for 
costs,  under  an  impression  that  such  an  application 
would  have  perempted  the  appeal ;  but  that  was 
clearly  a  misapprehension,  the  whole  decree  would 
have  been  one  act ;  and  the  Court  itself  might  ex 
mero  motu  have  directed  the  costs  to  be  paid  out  of 
the  estate. 

The  Court  has  now  nothing  to  do  but  to  carry 
into  eflTect  the  former  decree.  I  must  reject  this 
motion. 


1842. 


In  the  Goods  o/*  Susannah  Hare,  Spinster, 
deceased. 


Feb.  19th. 

An  affidant  as 
to  the  due  eze- 
cation  of  a  will 
being  reqoired 
from  the  at- 
testing wit- 
nenes ;  one  of 
the  witnesses 
deposing  that 
the  will  was 
signed  in  the 
preseDce  of 
himself  and  the 
other  witness, 
the  other  wit- 
ness having  no 
recollection  as 
to  the  Act, — 
probate  al- 
lowed. 


R.  Phillimore  prayed  probate  of  the  will  of  the 
deceased,  under  the  circumstances  stated  by  the 
Court. 

Sir  Herbert  Jenner  Fust. 
Susannah  Hare,  the  deceased,  in  this  case,  died 
on  the  26th  of  January  last ;  she  left  a  will  in  her 
own  handwriting,  signed  by  her,  and  purporting  to 
be  attested  by  two  witnesses;  there  being  no  at- 
testation clause,  an  affidavit  was  required  from  the 
witnesses  as  to  the  due  execution  of  the  will  under 
the  statute,  and  one  of  the  witnesses  deposed  that 
he  saw  the  deceased  sign  the  will,  in  the  presence 
of  himself  and  the  other  witness ;  the  other  witness 
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1842.      the  Court  to  accept  the  guardian  elected  by  the 

Feb.  19th.     minor,  and  to  decree  administration  with  the  will 

inuJcwdiof  annexed  to  her,  without  citing  the  husband  of  the 

]2i^;      married  woman,  or  the  son  who  was  probably  dead. 

Sir  Herbert  JenneR  Fust. 
The  executor  is  seventeen  years  of  age  ;  the  wife 
has  the  interest  for  life  in  500/.  stock,  and  unless 
there  is  a  representation,  she  cannot  obtain  what 
was  intended  for  her  support.  The  nearest  of  kin 
to  the  executor  are  an  elder  brother,  who  has  not 
been  heard  of  since  1835,  and  two  sisters,  who 
have  renounced  the  guardianship,  but  the  husband 
of  the  married  sister  has  not  joined  in  the  proxy, 
which  is  usually  required;  but  he  is  abroad,  and 
his  return  is  uncertain,  and  the  Court  is  asked  to 
dispense  with  the  service  of  a  citation  in  the  usual 
way  against  him  ;  I  am  unwilling  at  any  time  to 
dispense  with  the  forms  commonly  required  by  the 
Court,  but  here,  the  interests  of  the  absent  party 
will  not  be  affected,  and  the  administration  is  to  be 
granted  for  the  use  and  benefit  of  the  minor.  I 
think,  under  the  peculiar  circumstances  of  this 
case,  the  Court  need  not  require  the  husband  to 
be  cited.  The  Court  decrees  administration  to  the 
widow,  who  has  been  elected  by  the  executor  as 
his  guardian,  for  his  use  and  benefit  until  he 
attains  the  age  of  twenty-one. 
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1842,       leaving  this  country,  the  testatrix   informed  Mr. 

Feb.  22nd.    Stcphcnson,  her  confidential  adviser,  who  wrote  and 

lotheci^sof  attested  the  will,  that  she  had  deposited  one  part 

*DuRoi^°   thereof  in  the  strong  room  at  Lambton  Castle,  with 

the  said  former  will  of  the  late  Earl,  and  upon 

search  after  her  funeral,   a  packet,  tied  up,  and 

sealed  with  her  seal,  and  endorsed  with  her  initials, 

was  there  found  by  Mr.  Stephenson,  containing  one 

part  of  the  Countess's  will  and  one  part  of  the 

former  will  of  the  late  Earl ;  the  other  part  of  the 

will  was  in  the  testatrix's  own  possession,  at  Genoa, 

'  and  was  brought  to  this  country  by  Mr.  Ponsonby, 

one  of  the  executors. 

Addams  prayed  probate  of  the  paper  executed 
by  the  deceased,  and  of  the  will  of  the  late  Earl,  of 
the  12th  of  April,.  1826,  as  together  containing  her 
will. 

The  question  is,  whether  the  former  will  of  Lord 
Durham  forms  part  of  the  will  of  Lady  Durham  ; 
nothing  can  be  more  express  than  the  reference 
to  that  instrument;  it  is  so  precise  as  to  exclude 
all  possibility  of  mistake ;  before  the  Will  Act, 
there  can  be  no  doubt  that  both  papers  would  hav£ 
been  entitled  to  probate,  and  that  act  has  made  no 
difference.  In  Hahergham  v.  Vincent^  (a)  it  was 
held  as  to  real  property  under  the  **  Statute  of 
Frauds,"  that  if  a  testator  in  his  will  refers  to  ano- 
ther paper,  and  so  describes  it  that  there  can  be  no 
doubt  of  its  identity,  that  such  paper  is  incorporated 
into  the  will,  and  forms  part  of  it.  In  this  case, 
there  can  be  no  doubt  of  the  identity  of  the  paper 

(a)  Ves.  Jun.  209 
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^^^'  If  this  be  a  good  disposition  of  the  real  estate,  I 

Feb.  22nd.     gee  no  reason  why  it  should  not  be  a  good  dis- 
in  the  Goods  of  position  of  the  personal  estate  also. 
Durham,  Although  I  allow  pFobate  of  these  papers,  similar 


d. 


cases  must  not  pass  without  notice  to  the  Court. 


stances. 


l^^^*  In  the  Goods  of  Thomas  Dickins,  deceased. 

March  15th.  

lUferencebe-  Thomas  Dickins  died  ou  the  13th  of  February 
will  to  a  deed  last,  leaving  two  sons  and  two  daughters ;  he  made 
h par^ofthe*  »  will  ou  the  20th  of  August,  1840,  and  appointed 
u£f  prob^  his  eldest  son  executor  thereof.  The  testator  left 
wni''a£i**I'nit  all  his  estates,  real  and  personal,  to  his  eldest  son, 
toriiUcopyof  upou  trust  for  himself  and  the  other  children,  in 
the  circum.  equal  sharcs,  the  shares  of  the  three  younger  chil- 
dren to  be  held  by  him,  his  heirs,  executors  and 
administrators,  upon  the  same  trusts,  and  for  the 
same  purposes,  &c.,  as  were  mentioned  in  an  in- 
denture of  settlement,  dated  the  20th  of  November, 
1830,  made  between  the  testator  and  his  said  son, 
or  upon  so  many  of  the  said  trusts,  intents  and  pur- 
poses, as  were  then  subsisting,  or  capable  of  taking 
effect.  Upon  an  affidavit  from  the  executor,  that 
the  deed  referred  to  in  the  will  was  in  his  posses- 
sion, and  that  it  related,  amongst  other  things,  to 
freehold  and  copyhold  estates,  and  that  upon  sale 
or  mortgage  thereof,  it  would  be  necessary  for  him 
to  produce  the  deed,  and,  therefore,  that  it  was  not 
in  his  power  to  leave  the  same  in  the  registry  of 
the  Court, 
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l^^^»       Hogg,  a  son  of  the  deceased,  and  one  of  the  execu- 

March  16th,    toFs  and  the  residuary  legatee,  proved  the  will  in 

In  the  Goods  of  the  Archdeaconry  of  Bucks,  (the  personal  estate  of 

H^^,**  the  deceased  being  sworn  under  5,000/.)  the  testa- 
tor being  entitled  to  the  sum  of  850/,,  secured  upon 
mortgage  of  property  in  the  Archdeaconry  of  St. 
Albans,  and  diocese  of  London.  On  the  15th  of 
January,  1828,  William  Hogg,  the  executor,  died 
intestate,  and  the  surviving  executor  died  without 
proving  the  will.  The  money  secured  by  the 
mortgage  was  paid  in  1822,  and  the  mortgage 
assigned  to  the  parties  entitled  to  the  freehold. 
The  whole  of  the  property  of  the  testator  had  been 
administered  under  the  probate  from  the  Arch- 
deaconry of  Bucks,  and  the  accounts  had  been  set- 
tled many  years  ;  in  order  to  make  a  valid  assign- 
ment of  the  said  mortgage,  it  was  now  required 
that  the  will  should  be  proved  in  this  Court,  for 
which  purpose,  the  will  had  been  transmitted  from 
the  registry  of  the  Archdeaconry  of  Bucks. 

Addams  prayed  administration  of  the  unadminis- 
tered  effects  of  the  deceased  to  the  representative  of 
William  Hogg,  the  son,  who  was  the  residuary 
legatee  in  the  will,  and  that  the  administration 
might  pass  under  100/. 

Sir  Herbert  Jenner  Fust. 
The  testator  died  in  1801,  he  made  a  will  in 
1799,  and  appointed  two  executors,  one  of  them  a 
son  of  the  deceased,  and  the  residuary  legatee, 
proved  the  will  in  the  Archdeaconry  of  Bucks; 
it  appears  that  the  testator  was  beneficially  en- 
titled to  a  mortgage  in  the  Archdeaconry  of  St. 
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^^^^'  Edwards,  and  James  Edwards,  and  to  each  and 
Feb.  24th.  every  of  them,  the  sum  of  50/.,  free  of  legacy  duty. 
FiNCHAM  I  give  unto  my  kind  and  faithful  servant,  Sarah 
eIw1Z».  Ball,  the  sum  of  19Z.  19^.  Also  I  give  to  her 
daughter,  Ann  Ball,  the  sum  of  19Z.  195.  Also  I 
give  unto  Mary  Poole,  my  servant,  if  she  shall  be 
living  with  me  at  my  decease,  the  sum  of  5/.  Also 
I  give  unto  Rebecca  Arnold,  now  living  with  me, 
10/.  Also  I  give,  as  a  testimony  of  regard,  unto 
my  friend,  George  Fincham,  (of,  &c.,)  the  sum  of 
20/.,  and  I  hereby  nominate  and  appoint  the  said 
G.  Fincham  whole  and  sole  executor  of  this  my 
will.  All  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  I 
give  and  bequeath  unto  my  dear  friend,  Mrs.  L.  E. 
Lane,  now  staying  at  my  house ;  the  same  to  be  for 
her  sole  use  and  benefit,  independent  of  her  present 
or  any  future  husband,  and  for  which  her  receipt 
alone  shall  be  a  sufficient  discharge.  And  I  do 
hereby  revoke  all  former  wills  by  me  heretofore 
made,  and  declare  this  alone  to  be  my  last  will  and 
testament.  In  witness  whereof  I  have  hereunto  set 
my  hand,  this  6th  day  of  February,  1841. 

"  M.  Yeomans. 
**  Signed  and  declared  by  the  said  Martha  Yeo- 
mans, the  testatrix,  as  and  for  her  last  will  and  tes- 
tament, in  the  joint  presence  of  us,  who  in  her  pre- 
sence, at  her  request,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  wit- 
nesses. 

"  Hylton  D.  Hacon. 
"  James  Bennet  Ashby." 
The  following  other  testamentary  papers  were 
brought  into  the  registry :  a  paper  dated  July  18th, 
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18^*  contain  any  legacy  to  Mrs.  Arnold,  and  named 
Feb^th.  Mr.  Fincham  as  the  sole  executor.  This  will  had 
FiNCHAM  been  altered  so  as  to  form  the  instructions  for  the 
E.tnL     will  of  1839. 

The  will  propounded  in  the  cause  had  been  pre- 
pared, by  Mr.  Blake,  from  a  copy  of  the  will  of  the 
27th  of  October,  1840,  the  alterations  having  been 
made  in  pencil,  these  instructions  were  not  pro- 
duced. 

Mr.  H.  D.  Hacon  deposed,  on  the  condidit, 
[after  stating  that  he  had  been  requested,  by  mes- 
sage, to  call  on  the  deceased  to  see  her  execute  her 
will :] — "  I  continued  to  chat  with  the  deceased 
until  Mr.  Ashby  came  in ;  as  soon  as  he  came  in, 
the  will  in  question  was  produced,  if  it  was  not 
already  lying  on  the  table,  but  of  which  I  cannot 
be  certain ;  the  deceased  signed  her  name  to  it  in 
my  presence,  and  in  the  presence  of  Mr.  Ashby, 
saying  to  us,  *  This  is  my  will,  and  I  beg  you  to 
witness  it,'  or  she  used  words  to  that  very  effect. 
I  treated  the  business  as  a  matter  of  course,  and 
only  noticed  that  the  deceased  did  execute  her  will 
by  signing  it  in  my  presence,  and  of  Mr.  Ashby : 
I  did  not  notice,  (at  least  I  do  not  recollect,)  by 
whom  the  will  was  produced,  nor  any  more  of  the 
.  circumstances  attending  the  execution  of  the  same, 
beyond  the  fact  of  the  deceased  declaring  that  the 
paper  which  she  signed  was  her  will.  I  did  not 
hear  the  will  read  over  to  the  deceased  ;  I  did  not 
observe  that  she  read  it  to  herself.  She  did  not 
declare  that  she  understood  the  contents  of  the  will ; 
but,  as  1  have  before  stated,  she  did  declare  that 
the  paper  which  she  signed  was  her  will." 
On  cross-examination. 
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'*  The  deceased's  sight  had  always  been  feeble,       1812. 
and  it  gradually  grew  worse  and  worse ;  I  doubt     Feb.  24th. 
whether  the  state  of  her  sight  at  the  time  of  the      fi^m 
execution  of  her  will  would  have  enabled  her  to     edwI'I^ 
have  read  the  same,  at  least,  without  diflBculty.*' 

J.  B.  Ashby  deposed, — **  The  deceased's  will 
was  executed ;  I  cannot  recollect  what  preliminary 
conversation,  if  any,  in  respect  of  such  execution, 
took  place  previous  to  her  signing  it ;   but  I  per- 
fectly well  recollect,  that  I  and  Mr.  Hacon  stood  by 
the  side  of  the  table  at  which  Miss  Yeomans  was 
sitting,  and  saw  her  sign  it.     The  deceased  was 
nearly  blind,  and  it  was  necessary,  lest  she  should 
sign  in  the  wrong  place,  to  fix  her  hand  at  the 
point  where  her  signature  was  to  be  made  ;  and  it 
was  so  done,  1  believe,  by  Mrs.   Lane."     [After 
deposing    to    the    fact   of   execution,]    **  I   know 
nothing  of  instructions  given  for  the   making  of 
8Qch  will,  nor  whether  the  same  was  or  was  not 
read  over  to  the  deceased,  nor  whether  she  under- 
stood the  contents  of  such  will." 

On  cross-examination, 

**  The  deceased  was  nearly  blind,  and  I  believe 
the  pen  she  used  in  signing  her  name  was  handed 
to  her,  and  placed  on  the  spot  where  she  was  to 
sign,  by  Mrs.  Lane ;  and  when  that  had  been  done,  • 
the  deceased's  hand  and  the  pen  were  quitted,  and 
she  was  left  to  sign  her  name  by  herself,  and  did 
then  subscribe  the  will  unassisted,  and  of  her  own 
free  will  and  accord." 

The  will  was  opposed  by  Mr.  G.  Edwards,  one 
of  the  nephews  of  the  deceased,  who  gave  in  an 
allegation  responsive  to  the  condidit 

The  Third  Article  pleaded,— Afiection  of  the  de- 

F  2 
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1842.      instructions.     I   did  draw  up  and  prepare  a  draft 

Feb. 24th.     will,  pursuant  to  such  instructions,  I  sent  it  down 

FiT^AM     ready  for  execution,  under  cover  to  Mrs.  Lane,  with 

EdwI^m.     instructions    for   the   testatrix's  due   execution,    I 

suggested  getting  a  medical  man  to  attest  it." 

Mrs.  Georgiana  Egerton  examined  on  the  re- 
sponsive allegation,  deposed  on  the  tenth  Article, 
to  the  following  effect : — "  Mrs.  Lane  was,  as  I  con- 
sider, totally  blind.  She  used  certainly  herself  to 
say,  that  she  could  see  a  little,  and  talked  of  send- 
ing for  her  spectacles  to  see  with  ;  but  I  believe 
she  could  not  see  in  the  least  degree,  for  I  recollect, 
on  one  occasion,  her  not  knowing  that  there  were 
lighted  candles  in  the  room." 

Elizabeth  Bayley^  on  the  same  Article,  de- 
posed : — '*  Mrs.  Lane  had  been  totally  blind  for  a 
length  of  time."  On  cross-examination — •'  She 
could  I  think  see  a  light,  but  her  sight  was  so  im- 
perfect that  she  could  not  see  to  read  anything. 
She  was  always  very  near-sighted,  and  her  sight 
grew  worse  and  worse  as  she  advanced  in  age  ;  she 
became  more  and  more  so,  till  at  last  she  became, 
as  I  considered,  totally  blind." 

James  de  Fleury  deposed  : — "  The  deceased  was 
all  but  blind  before  I  last  saw  her;  I  do  not  think 
she  was  totally  blind,  but  her  sight  was  so  bad,  that 
she  could  not  distinguish  any  one ;  indeed,  she 
could  not  see  my  hand  wh.en  held  out  towards  her, 
but  groped  about  for  it,  when  she  wanted  to  shake 
hands  with  me."  On  cross-examination — **  I  do 
not  think  the  deceased  was  actually  blind,  but  she 
was  so  much  so,  that  she  could  not  recognise  any 
one." 
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At  the  hearing,  the  principal  point  relied  on,  in  1842. 

opposition  to  the  will,  was,  that  the  deceased  was  Feb.  24th. 

blind,  and  that  there  was  no  proof  that  the  will  had  fincham 

been  read  over  to  her.  ilwlm 

It  has  been  considered  advisable  to  report  the 
case  on  this  point  only. 

PhilUmore  and  Addatns  in  support  of  the  will. 

The  Queen's  Advocate  and  Jennevy  contr^.  The 
will  of  a  blind  testator  must  be  read  over  to  him  in 
the  presence  of  witnesses,  and  the  identical  will 
must  be  read;  in  Williams  on  JSxecutors,  page  16, 
2nd  edit.)  the  rule  is  thus  stated,  ^'  He  that  is  blind 
may  make  a  nuncupative  testament  by  declaring 
his  will  before  a  sufficient  number  of  witnesses ; 
but  he  cannot  make  his  testament  in  writing,  unless 
the  same  be  read  before  witnesses,  and  in  their 
presence  acknowledged  by  the  testator  for  his  last 
will ;  and  therefore,  if  a  writing  were  delivered  to 
the  testator,  and  he,  not  hearing  the  same  read, 
acknowledged  the  same  for  his  will,  this  would  not 
be  suflScient ;  for  it  may  be  that  if  he  should  hear 
the  same,  he  would  not  own  it.  And  it  seems  best 
that  it  be  read  over  to  the  testator,  and  approved 
by  him,  in  the  presence  of  all  the  subscribing 
witnesses  ;  and  this  the  civil  law  did  expressly 
require  in  the  case  of  a  blind  man's  will.  But  in 
England  this  strictness  seems  not  to  be  precisely 
requisite,  if  there  shall  be  otherwise  satisfactory 
proof  before  the  Court,  that  the  identical  will  was 
read  aver  to  him^  although  it  was  not  in  their 
presence^'  (a). 
U)  In  the  3ni  Editbii,  (1S41),  this  passage  in  italics,  is  thus 
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1842.  Per  Curiam Must  the  identical  will  be  read 

Feb.  24th.     over,  may  it  not  be  shewn  that  the  testator  had 
F^AM     knowledge  of  the  contents  ? 

agaiMt 

EOWAKM. 

Counsel.  It  is  submitted  that  would  not  be 
sufficient.  See  Barton  v.  Robins  {a),  Longchamp 
V.  Fish  (6). 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  will  is  made  in  favour  of  a  person  who  is  a 
stranger  in  blood  to  the  deceased,  to  the  exclusion 
of  three  nephews  and  a  niece,  for  whom  the  tes- 
tatrix appears  to  have  felt  some  interest,  though  no 
very  great  regard,  this  is  proved  by  former  wills ; 
under  one  they  were  to  take  legacies  of  one  hundred 
pounds  each  ;  and  from  1835  up  to  1840,  she  did 
intend  that  they  should  each  take  legacies  to  that 
amount.  The  person  to  be  ultimately  benefitted  is 
Mrs.  Lane,  the  wife  of  a  gentleman  at  present  in 
India.  It  appears  that  Mrs.  Lane  had  early  in  life 
been  placed  under  the  tuition  and  care  of  this  lady, 
she  remained  with  her  many  years,  and  then  went 
to  India,  where  she  married  ;  on  her  return  to  this 
country,  she  took  up  her  abode  in  the  neighbourhood 
where  the  deceased  lived,  and  was  frequently  with 
her  two  children,  resident  in  the  house  of  the  de- 
ceased, who  appears  to  have  entertained  the  greatest 

amended.  "  If  there  shall  be  otherwise  satisfactory  proof  before  the 
Court  Q^  his  knowledge  of  the  contents  of  the  identical  will  y*  and 
(page  263).  "  Where  the  testator  is  blind,  it  must  be  proved  that  the 
contents  of  the  will  were  known  to  the  deceased:  for  his  execution  or 
other  acknowledgment  of  the  will  is  not  sufficient" 

ia)  3  PhilL  455,  n. 

(6)  2  New  Rep.  415. 


PREROUATIVE   COURT   OF  CANTERBURY.  73 

regard  and  affection  for  her  ;  as  is  testified  by  the       184-2. 
disposition  of  her  property  by  the  will  of  1839,  the     Feb.  24th. 
deceased  names  her  residuary  legatee,  as  she  also      fiI^am 
does  in  the  will  now  in  question.     The  property  is     bdw11I!!L 
sworn  under  1500/.,  but  there  are  certain  legacies 
given, — I  assume  that  Mrs.  Lane  will  eventually 
receive  about  1000/. 

It  has  been  said,  that  this  is  a  will  of  a  person 
blind,  or  almost  blind  ;  and  that  the  will  is  not 
proved  to  have  been  read  over  to  the  deceased,  and 
it  has  been  argued,  that  proof  of  the  mere  fact  of 
execution,  without  proof  of  knowledge  of  the  con- 
tents, which  is  only  to  be  inferred,  as  it  is  contended, 
by  the  identical  will  being  read  over  to  the  deceased, 
is  insufficient  to  establish  a  will  in  the  case  of  a 
blind  testator,  or  a  person — like  this  lady — blind 
for  all  useful  purposes.  The  result  of  the  evidence 
00  this  part  of  the  case,  I  take  to  be  this,  that 
although  the  deceased  was  capable  of  forming  a 
correct  opinion  as  to  whether  a  candle  was  alight  in 
a  room,  she  was  blind  to  this  extent,  that  at  the 
time  when  she  signed  this  will,  she  was  obliged  to 
have  her  hand  guided,  and  placed  in  a  proper 
direction. 

Certainly,  when  the  Court  is  asked  to  grant 
probate  of  a  will  of  a  party  totally,  or  almost  blind, 
it  must  be  shewn,  to  the  satisfaction  of  the  Court, 
that  the  contents  of  the  will  are  conformable  to  the 
instructions  and  intentions  of  the  deceased ;  un- 
doubtedly in  this  case,  the  will  is  not  proved  to 
have  been  read  over  to  the  deceased.  A  reference 
has  been  made  to  Mr.  Williams's   Treatise  (a),  but 

(a)  Page  16,  2nd  edit. 
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^^42.  the  case  of  Barton  v.  Robins  (a)  shews,  that  it  is 
Feb.  24th.  not  necessary  that  the  actual  will  should  be  read 
FiNCBAM  over,  if  there  is  proof  that  the  party  deceased  knew 
Edwahm.  *he  contents  of  it.  That  was  a  strong  case,  the  will 
gave  the  property  to  the  drawer  of  it,  an  attorney, 
there  was  proof  that  part  had  been  read  over  to  the 
deceased,  but  no  proof  as  to  the  other  part  Sir 
G.  Hay  said,  "  My  opinion  is,  the  part  not  read 
over  is  void ;"  so  far  he  confirms  the  proposition 
now  contended  for;  but  he  goes  on — "A  blind 
man*8  will  established  upon  proof  that  he  knew  the 
contents  of  the  will,  though  not  read  over  before 
the  witnesses" — and  at  the  conclusion,  he  says,  **  In 
point  of  law  the  writer  who  is  benefitted,  must  shew 
that  the  contents  were  known."  The  result  was 
this.  Sir  G.  Hay  pronounced  for  the  part  of  the 
will  which  had  been  read  over,  and  directed  the 
residue  to  be  expunged. 

I  am  of  opinion,  that  the  deceased  in  this  case, 
sufficiently  knew  the  contents  of  this  will,  and  I 
pronounce  for  it,  but  without  costs. 

Affirmed  by  the  Judicial  Committee  of  the  Privy 
Council. 

(a)  3  PhilL  455,  n. 


PREROGATIVE    COURT    OF    CANTERBURY.  75 


In  the  Goods  of  William  Haynes,  dececued. 

Motion.  _i!*^_ 

March  16th. 

The  testator  died  at  Mirzapore  in  the  East  Indies,  ^  tertator  ip- 

—^  •  pointed  the 

in  December,  1834.     He  left  a  will,  and  appointed  Arcbb»hop  of 
two  executors  in  India,  who  proved  the  will  there ;  ti^Mieing,  id 
he  also  appointed  the  Archbishop  of  Tuam  for  the  SluiX  trehi! 
time  being,  an  executor  in  Ireland.     In  August,  SSJ^oToV""" 
1835,  probate  was  granted  by  this  Court,  to  the  J^,^,^J^ 
Archbishop  of  Tuam.     The  executors  in  India  were  bj  ttata  &  4 
directed  by  the  will  to  transmit  the  deceased's  pro-  — p^hite' 
perty   to  the  Archbishop,  for  him   to   dispose  ofSShopof** 
amongst  the  testator's  family,  who  lived  in  and  21?^^  *'*'*' 
near  the  city  of  Tuam,  in  such  portions  as  should 
appear  to  the  Archbishop  to  be  fair  and  just,  and 
they  were  required  to  abide  by  his  decision.     The 
executors  in   India  remitted  the  proceeds  of  the 
principal  part  of  the  property  of  the  testator  to  the 
Archbishop,  who  distributed  the  same  among  the 
testator's  relations,  under  the  direction  of  the  Court 
of  Chancery  in  Ireland.     The  Archbishop  died  in 
March,  1839,  and  further  sums  haying  been  since 
remitted,  and  more  shortly  expected,  there  are  no 
persons  authorized  to  give  a  proper  discharge,  or 
to  carry  the  trusts  of  the  will  into  eflfect.     The  stat. 
3  &  4  Wm.  4,  c.  37,  enacts,  "  that  when  the  archie- 
piscopal  sees  of  Tuam  and  Cashel  should  become 
void,  the  Archbishops  should  cease  to  have  archi- 
episcopal  jurisdiction,  which  should  be  transferred 
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^842.       to  the  Archbishop  of  Armagh,  to  whose  jurisdiction 
March  15th.    t^g  Bishop  of  Tuam  should  be  subject.    The  bishop's 
In  the  Goods  of  residence  is  at  Tuam. 


William 
Hatnes, 


Addams  prayed  probate  to  the  Bishop  of  Tuam. 

Sir  Herbert  Jennrr  Fust. 
The  testator  died  in  1834 ;  he  appointed  two  exe- 
cutors in  India,  and  the  Archbishop  of  Tuam  for  the 
time,  to  whose  discretion  everything  was  entrusted 
as  to  the  division  of  the  property  among  the  de- 
ceased's relations.  Probate  was  granted  to  the 
archbishop  in  1835,  who  proceeded  to  administer 
the  effects  of  the  deceased,  under  the  directions  of 
the  Court  of  Chancery  of  Ireland.  The  Archbishop 
died  in  1839,  and  it  is  requisite  that  administration 
should  now  be  granted,  and  an  application  is  made 
on  behalf  of  the  Bishop  of  Tuam.  By  the  3  &  4 
Wm.  4,  c.  37,  the  archiepiscopal  jurisdiction  of 
Tuam  is  removed  to  Armagh,  and  there  is  now  no 
Archbishop  of  Tuam ;  it  is  stated  that  the  Bishop 
of  Tuam's  residence  is  at  Tuam,  and  it  may  be  pre- 
sumed that  the  testator  knew  that  the  residence  of 
his  relations  was  in  the  diocese  of  Tuam,  and  the 
question  is,  whether  administration  is  to  be  granted 
to  the  Bishop  of  Tuam  ?  No  doubt  it  was  the  de- 
ceased's intention  that  the  person  likely  to  have  a 
knowledge  of  the  claims  of  his  relations,  should  be 
his  executor,  and  not  the  Archbishop  of  Armagh. 
I  am  clearly  of  opinion  that  the  Bishop  of  Tuam  is 
the  person  intended. 


PREROGATIVE   COURT   OF   CANTERBURY.  77 


In  the  Goods  of  Francis  Willesford,  deceased. 


Motion.  1842. 


March  I5Ui. 

The  testator  died  in  January  last ;  he  left  a  will  Probate 
with  a  codicil  thereto,  of  which  he  appointed  his  S^S^uto/'^ 
three  sons  executors.     On  the  first  side  of  the  will,  SSbetHTSf 
there  was  the  following  clause  :  *'  I  also  give  to  my  {J^,^'^' 
said  three  sons  the  several  watches,  iewels,  silver,  »nfficient  refer- 

^  ence  to  the 

or  such  Other  articles  as  are  enumerated  in  the  paper  in  the 
paper  hereunto  annexed,  allowing  my  wife  the  use  it  m  th«  ^per 
of  the  several  silver  articles  so  given  by  me  to  my  '*  ^ 
son  Harry,  during  her  life,"  and  towards  the  con- 
clusion of  the  will,  he  directs  the  residue  of  his  real 
and  personal  estate  to  be  divided  between  his  sons, 
share  and  share  alike,  ^^  but  on  the  terms  and  con- 
ditions hereinbefore  expressed,  and  that  the  paper 
hereunto  annexed,  as  referred  to  by  me,  be  deemed 
as  a  further  distribution  of  my  effects."  On  the 
death  of  the  deceased,  the  will  and  codicil  were 
found  in  a  sealed  packet,  and,  attached  to  the  will 
by  a  pin,  was  also  found  a  paper  purporting  to  dis- 
pose of  plate,  jewels,  and  other  things,  and  which 
began :  **  For  the  Rev.  F.  F.  B.  Willesford,  in  ac- 
cordance with  my  will,"  and  ended  '*  reserving  for 
my  wife  the  use  of  such  silver  articles  for  her  life, 
in  accordance  with  my  will,"  and  the  third  side  of 
the  paper  was  written  :  "  This  is  the  paper  referred 
to  by  my  will  as  hereunto  annexed.  Francis  Wil- 
lesford, 15th  June,  1841." 
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1842.  The  papers  were  all  in  the  handwriting  of  the 

March  15th.    deceased. 

inthrGM)dsof      The  two  subscribed  witnesses  deposed  that  they 

wfilEsroRD,   d^^  ^^*  recollect  to  have  noticed  the  paper  so  as  to 

deceased,      identify  it  as  being  annexed  to  the  will,  but  that 

they  believed  that  it  was  annexed  at  the  time  of  the 

execution  of  the  will. 

The  Queen's  Advocate  moved  for  probate  of  the 
paper  as  part  of  the  will  and  codicil. 

Sir  Herbert  Jenner  Fust. 
The  question  is,  whether  this  paper  is  suflEiciently 
identified,  as  to  enable  the  Court  to  grant  probate 
of  it  as  part  of  the  will  ?  It  is  found  pinned  to  the 
will,  and  it  is  expressly  stated  by  the  testator  to  be 
the  paper  referred  to  in  the  will.  In  the  case  of 
Lady  Durham's  (a)  will,  the  Court  held,  as  far  it 
could  decide  on  an  ex  parte  motion,  that  a  paper 
in  existence  before  the  date  of  the  will,  if  referred 
to,  and  sufficiently  identified  as  the  paper  intended 
by  the  testator,  may  form  part  of  the  will,  although 
such  paper  is  not  attested.  In  this  case  the  paper 
is  sufficiently  identified,  and  it  was  in  existence 
when  the  will  was  executed ;  probate  may  therefore 
pass  of  the  paper  as  part  of  the  will  and  codicil  of 
the  deceased. 

(a)  Ante,  p.  57. 
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In  the  Goods  o/*  Richard  Simmon  ds,  deceased. 

Motion.  ^^^^' 

April  20th. 

Haggard    moved  the  Court  to  allow  adminis-  Jfc«<*«cetaed 

•'^  ^  ^  hiviDff  signed 

tration  with  the  will  annexed  of  Richard  Simmonds,  ^m  will,  tc- 
deceased,  to  pass,  there  being  no  executor  named  theognitare 
therein  ;  the  circumstances  were  almost  identical  o^  oo«^^I^t^! 
with  those  of  Ann  Allen  deceased  (a).  SVa^JjTS^ 

will,  and  on  a 
•ubsequentday 

Sir  Herbert  Jenner  Fust.  acknowiedgwi 

tjie  signature  to 

The  deceased  in  this  case  died  on  the  19th  of  mother  wit- 


March  last,  a  widower,  with  seven  children,  after  ^bZ  hk^ 
his  death  a  will  was  found  which  bears  date  the  fom«^uie«8 
9th  of  January,    1842,   there   is  no   executor  or  ^°if/^°' 
residuary  legatee  named  in  it,  it  was  signed  by  the  but  who  did 

■'        °  °  "^    •        not  again  sub- 

deceased)  no  witness  at  that  time  being  present,  he  scribe  his 
afterwards   acknowledged    his    signature    to    one  for'^proUto  ^"^ 
witness  who  signed  the  will  as  attesting  his  acknow-  '•J*^^- 
ledgment,  some  time  afterwards  (on  the   9th   of 
February,)  he  shewed  it  to  another   person   and 
acknowledged    his   signature,  the  former   witness 
being  also  present  at  the  time,  so  that  the  deceased 
acknowledged  his  signature  to  two  witnesses  present 
at  the  same  time ;  the  second  witness  then  attested 
it,   but   the  first  witness  did  not  again  attest  it. 
According  to  the  opinion   I  gave  in  the  case  of 
Allen,  this  is  not  a  compliance  with  the  statute  ;  it 

(a)  VoL  2,  p.  331. 
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1842.       appears  to  me  that  the  intention  of  the  Legislature 

April  20th.     was,  that  there  shall  be  a  signing  or  acknowledgment 

inthTGTodtof  ^°  ^^^  presence  of  two  witnesses  present  at  the  same 

sImmomm     ^^™^'  ^°^  ^^^*  ^^^y  ®^^^^  ^^*^  '^^°  attest  it. 
Motion  rejected. 


The  Duke  of  Dorset  v.  Lord  Hawarden. 
^^^^'  On  Petition. 

April  20th.  

A  t«rtatrix  In  this  case  the  Duke  of  Dorset  claimed  to  take 

Secotorbythe  probatc  of  the  Will  of  Charlotte  Leigh  ton,  deceased, 
•«  i^M^Mk-  as  being  one  of  the  two  executors  named  therein. 
"Kceoree  ^hc  testatrix  died  in  September,  1841,  by  her 
SacVviik."  Tt  ^iii^  dated  the  2nd  of  April,  1839,  she  **  gave  and 
Sere  were  only  bequeathed  uuto  her  cousins  Lord  Hawarden  and 
whom  the  Sackville,  a  thousand  pounds  a  piece,  provided  they 
cMidaMiy,     consented  to   take   upon  themselves  the  trust  of 


L^rfSwjkVaSl  executors  to  that  her  last  will  and  testament." 

D*^*L"  and         **  ^"^  ^^^  nominated,  constituted,  and  appointed, 

the "  Hon.       the  Said  Lord  Hawarden  and  Lord  George  Sackville 

mSn?^     '      executors  of  that  her  will  and  testament." 

the"cfrcJim°  The   followiug   are   the   facts    material    to    be 

TrSSTi^*!^  adverted   to.      In    1770,    the    Right    Hon.    Lord 

party  intended.  Qcorgc  Sackville,  the  father  of  the  Duke  of  Dorset, 

assumed,  by  virtue  of  an  act  of  Parliament,  the 

•name  of  Germain,  and  continued  to  be  known  as 

Lord  George  Germain  until  1782,  when,  by  letters 

patent,   he  was  created   Viscount   Sackville    and 

Baron  Bolebrooke.     In  1786  he  died,  leaving  two 

sons,   viz.,  the  present  Duke  of  Dorset,  and  the 
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Hawahobk. 


1842.  of  him  as  Lord  Sackville,  and  would  more  probably 
April  20th.  make  a  mistake  between  the  Christian  names 
The'ciTiteof  "  George  "  and  "  Charles  "  than  between  the 
^agX'lt  surnames  *'  Sackville  "  and  ''  Germain,"  they  cited 
A^^^n-v  Beaumont  v.  Fell  (a) ;  Miller  v.  Tracers  (b) ; 
Still  V.  Haste  (c) ;  Rivers*  case  (d) ;  Gord  v. 
Needs  (e)  ;  Bradskaw  v.  Bradshaw  {/) ;  Wigram 
on  Evidence  (  g) ;  Phillipps  on  Evidence  (A). 

Addams  and  Curteis^  contrct^  submitted,  that  the 
description  did  not  apply  to  the  Duke,  inasmuch  as 
he  never  was  Lord  George  Sackville,  that  by  that 
description  the  testatrix  could  not  have  intended 
Charles,  Duke  of  Dorset,  who  had  been  Duke  of 
Dorset  for  twenty  years  before  her  death,  that  the 
probabilities  of  the  case  favoured  the  supposition 
that  the  testatrix,  upon  the  accession  of  Charles, 
Lord  Sackville  to  the  dukedom  of  Dorset,  imagined 
tliat  the  Hon.  George  Germain  had  become  George 
Lord  Sackville,  or  Lord  George  Sackville,  their 
common  friend  Mrs.  Corbett  having  stated,  in  an 
affidavit,  her  belief  that  such  was  the  fact.  That 
at  all  events  the  identity  was  not  so  clear  as  to  allow 
the  Court  to  pronounce  that  by  the  description 
**  Lord  George  Sackville,"  the  person  meant,  was 
Charles,  Duke  of  Dorset.  Doe  v.  Hiscocks  (i)  ; 
Smith  V.  Galloway  (Jt)  ;  Blundell  v.  Gladstone  (Z). 


(a)  2  p.  Wms.  140.  {g)  Prop.  7. 

(6)  8  Bingh.  244.  (ik)  PhiUipps  &  Amos,  pt.  2,  c.  5, 8. 1 . 

(c)  6  Madd.  192.  (t)  5  Mees.  &  Wels.  363. 

(d)  1  Atk.  410.  (*)  5  B.  &  Ad.  43. 
(f)  2  Mees.  &  Wels.  149.  (0  U  Sim.  467. 
(/)  2  Younge  &  C.  72. 
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^^42.      known  as  Lord  Viscount  Sackville ;  he  had  borne 

April  20th.    the  Surname  of  Germain  from  1770  until  his  father's 

The  Duke  of  death  in  1785,  but  his  Christian  name  is  Charles. 

against      The  deceased,  in  the  latter  part  of  her  life,  lived  in 

Hawirdek.   great  seclusion,  and  there  seems  to  have  been  no 

intercourse  between  the  Duke  of  Dorset,  or   Mr. 

George  Germain  and  the  deceased  after  1800;  it 

appears,  therefore,  a  priori^  unlikely  that  she  should 

have  appointed  either  of  those  persons  executor  of 

her  will. 

The  question  is,  who  is  meant  by  Lord  George 
Sackville?  being  evidently  the  same  person  named 
as  Lord  Sackville  in  the  preceding  part  of  the  will. 
Now  it  is  admitted,  there  are  only  two  persons  whom 
the  deceased  could  have  meant, — the  Duke  of  Dorset, 
or  his  brother  Mr.  George  Germain ;  the  question 
is,  to  which  of  the  two  does  the  description  most 
nearly  apply  ?  The  first  point  is,  whether  parol 
evidenc.e  is  admissible ;  and  if  so,  secondly,  whether 
the  Duke  of  Dorset  is  the  party  meant?  It  would 
be  useless  to  go  through  the  authorities  bearing  on 
the  first  point ;  the  general  rule  is  this  :  **  ain- 
biguitas  verborum  latens  verijicatione  suppletur  ;'* 
here  there  is  that  latent  ambiguity ;  on  the  face  of 
the  will  there  is  no  ambiguity, — there  is  a  person 
referred  to  by  name  in  the  will,  one  of  two  persons 
must  be  the  party  meant.  How  far  does  the  Duke 
of  Dorset  answer  the  description  ?  He  was  known 
to  the  deceased  as  Lord  Sackville ;  he  answers  the 
description  so  far,  but  his  name  is  Charles,  and  in 
the  clause  appointing  the  executor,  the  party  is 
named  *'  George."  I  think  it  probable  he  was  not 
addressed  by  his  Christian  name  at  the  time  of  the 
intercourse  between  him  and  the  deceased.     The 
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CONSISTORY  COURT  OF  LONDON. 


Dillon  against  Dillon. 


1842.  This  was  a  cause  of  divorce  by  reason  of  adultery, 
April  22nd.  promotcd  by  the  Rev.  R.  C.  Dillon,  D.D.,  against 
Frances  Charlotte  Dillon,  his  wife. 

The  libel  pleaded ,  in  the  Jirst^  second  and  third 
Articles,  the  marriage  of  the  parties  of  the  26th  of 
November,  1839,  and  their  cohabitation  together 
as  husband  and  wife. 

Fourth,  That  on  Tuesday,  the  29th  day  of  De- 
cember, 1840,  the  said  F.  C.  Dillon  went  to 
Gravesend,  that  her  ostensible  purpose  in  so  going 
was  to  pay  a  visit  of  several  days  to  her  mother, 
then  resident  at  or  near  Gravesend,  and  for  which 
she  had  solicited  and  obtained  her  husband's  per- 
mission, who  accompanied  her  to  Blackwall  on  that 
day,  where  she  embarked  on  board  a  steam -packet, 
as  for  the  purpose  of  proceeding  therein  to  her 
mother's  house,  at  or  near  Gravesend. 

Fifth,  That  at  some  time  previous  to  the  premises 
in  the  next  preceding  Article  pleaded,  but  when, 
more  particularly,  is  unknown  to  the  party  propo- 
nent, the  said  F.  C.  Dillon  formed  a  lewd  and  adul- 
terous intercourse  with  some  man  whose  name  is 
unknown  to  the  party  proponent.  That  on  the 
arrival  of  the  steam-packet  at  Gravesend,  on  the 
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1842.      30tb  of  May,  and  the  other  the  4th  of  July,  1841, 
April  22nd.    and   great  cordiality  between   them  on  both  oc- 
DiLLON       casions. 

against 
Dillon. 

The  admission  of  this  allegation  was  opposed,  by 
AddamSf  for  Dr.  Dillon. 

Nicholl  argued  in  support  of  it. 

r  1841.  "I  Judgment. 

Ljuly22ndJ  jy^    LuSHINGTON. 

On  debating         The  parties  in  this  suit  are  the  Rev.  Dr.  Dillon, 

the  admiuion  ^ 

of  a  defensive  and  Charlotte  Frances,  his  wife,  and,  according  to 
suiter  "divorce  the  copy  of  the  entry  in  the  register  annexed  to  the 
iJuite^.°H>w.  libel,  they  were  married  on  the  26th  of  November, 
of^mehyt*^*  1839,  Mrs.  Dillon  being  at  that  time  a  minor  and  a 
SdL^bie^  spinster.  It  is  not  pleaded  that  there  was  any 
an  averment,     courtshio  between  the  parties  previous  to  the  mar- 

thatitwaade-       .  '^  ,    .  \  "^  i       i     i- 

si^ediy  com-  nago,  and  It  may  not  be  necessary  to  plead  this, 
Xwofl^-  *  but  when  long  established  forms  are  departed  from, 
aSry^Lid,  the  vigilaucc  of  the  Court  is  usually  excited.  There 
buTYhe  h*^  ^*  ^^^^  ^°  absence  in  the  pleadings  of  circumstances 
band  to  obtain  leading  up  to  adulterv,  or  to  the  probability  of 

a  separation  or  j '  sr  ^         ^ 

from  his  wife,  adultery,  one  single  act  of  adultery  is  alone 
rations oflSie'  charged;  indeed,  the  circumstances  connected  with 
pl^fve^ofa"    the  case   are  all   marked   with   considerable   sin- 

are  admissible,      [The  Court  read  the  seventh  and  eighth  Articles 

as  tending  to         i.^       ,.,     ,  n 
elucidate  his       01  the  libel. J 
conduct  in 
reference  to  the  fiu:ts  of  the  case. 

That  it  is  competent  to  a  party  chained  with  adultery,  first,  to  deny  such  charge  specifically  ; 
secondly,  to  plead  condonation. 

A  husband  receiving  information,  impugning  his  wife's  fidelity,  sufficient  to  induce  him  to 
investigate  her  conduct,  is  bound,  pendmg  the  inquiry,  to  abstain  from  cohabitation,  although 
not  bound  to  remove  her  from  his  house. 

A  departure  firom  established  forms  of  pleading,  although  in  a  particular  not  strictly  essential 
to  the  proof  in  the  cause,  is  calculated  to  excite  the  vigilance  of  the  Couru 
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1841.       identity  ; — indeed    the    diversity   was  clearly   es- 
Juiy  22Qd.     tablished. 

D^s  This  disposes  of  the  first  Jive  Articles  of  the  al- 

DiLWN.  legation,  I  now  come  to  the  sixth,  which  pleads  that 
on  the  9th  of  May,  1841,  after  the  circumstances 
stated  in  the  eighth  Article  of  the  libel,  were  known 
to  Dr.  Dillon,  and  he  had  taken  measures  founded 
on  them,  he  passed  the  night  in  the  same  bed  with 
his  wife.  This,  it  is  said,  is  pleading  condonation, 
which  proceeds  on  an  avowal  of  adultery,  and  is  in- 
consistent with  a  denial  of  adultery,  but  according 
to  the  rules  of  pleading  in  this  class  of  cases,  I 
apprehend  you  may  plead  double — ^you  may  first 
deny  the  adultery  in  toto,  and  you  may  further 
plead  that  if  the  adultery  shall  be  proved  to  have 
been  committed,  it  has  been  condoned. 

I  now  come  to  the  eighth  Article,  when  I  first 
read  this  Article  of  the  allegation,  I  found  that  it 
contained  matter  of  serious  difficulty,  I  have 
searched  for  cases  in  order  if  possible  to  discover 
whether  acts  of  cruelty,  coupled  with  such  decla- 
rations as  are  pleaded  in  this  Article,  had  ever  been 
admitted  or  rejected,  and  if  the  latter,  what  were 
the  reasons  why  they  had  been  rejected. 

[The  Court  read  the  Article.] 

The  argument  adduced  in  order  to  sustain  the 
Article,  is,  that  it  may  prove  two  things;  first,  that 
Dr.  Dillon  places  little  reliance  on  the  information 
he  had  received  ;  secondly,  that  he  was  ready  to 
listen  to  any  charges  against  his  wife,  with  a  dis- 
position to  give  them  credence. 

Now,  on  referring  to  the  cases,  I  find  it  laid 
down  in  several  of  them,  that  cruelty  cannot  be 


94  CASES    DETERMINED    IN    THE 

1841.       to  do  SO,  to  depart  from  the  doctrine  as  laid  down 

~jaiy  22nd.     by  my  predecessor ;  with  regard  then  to  this  case, 

iJ^„      all  that  I  have  to  consider  is,  whether  the  doctrine 

Dfri^N       J^®*  ^^^^  down  is  applicable  to  the  circumstances  of 

it,  which  are  very  peculiar. 

Now  the  way  to  consider  the  question  is,  to  try 
what  will  be  the  legal  eflfect  of  the  cruelty,  if 
proved  ;  the  Counsel  for  Mrs.  Dillon  has  disclaimed 
any  suggestion  that  it  could  bar  the  sentence  for 
divorce,  if  the  adultery  shall  be  proved ;  then  the 
only  eflfect  of  it  will  be  to  throw  some  degree  of 
suspicion  on  the  husband's  case,  as  to  whether  he 
actually  believed  the  charge  made  against  his  wife. 
If  adultery  is  charged  against  a  wife,  if  counter 
adultery  cannot  be  proved,  nothing  can  bar  a 
sentence  for  separation  but  connivance  on  the  part 
of  the  husband,  cruelty  will  not  be  a  bar  neither 
will  malicious  desertion,  although  such  conduct 
may  have  a  tendency  to  cause  the  wife  to  commit 
adultery,  it  is  clearly  established  that  it  is  no 
defence  to  the  husband's  suit,  although  I  have 
some  doubt  as  to  the  propriety  of  the  doctrine  on 
this  point,  I  have  felt  myself  compelled  to  act  on 
it,  indeed,  I  did  act  on  it  in  a  recent  case  of 
Morgan  v.  Morgan  (a). 

Is  the  doctrine  thus  established  aflfected  by 
pleading  that  the  cruelty  was  committed  with  the 
ulterior  design  of  getting  rid  of  the  wife  by  driving 
her  to  the  commission  of  adultery,  is  it  connivance  ? 
I  think  it  is  not.  There  may  by  possibility  be 
cases  where  cruelty  on  the  part  of  the  husband 
may  directly  lead  up  to  the  wife's  adultery  ;  I  say 
nothing  upon  such  a  case. 

(a)  2  Curt.  686. 
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1842. 

April  22nd. 

Dillon 

^      against 

Dillon. 

A  party  marry- 


judgmbnt. 

Dr.  Lushington. 

This  is  a  suit  brought  by  the  Rev..  Dr.  Dillon, 

against  Frances  Charlotte  Dillon,  his  wife,  for  a 

separation  by  reason  of  her  adultery,  and  certainly, 

since  the  time  I  have  sat  in  this  chair,  I  have  never 


mg  a  young 
person  whom 
he  had  pre- 

duced,i9bound  met  with  a  case  where  the  evidence  required  a  more 
to  exercise       careful  and  painful  investigation. 


more  than  or- 
dinary marital 
care  over  her 
conduct  and 
deportment. 
Where  a 
single  act  of 
adultery  is 
pleaded,  un- 
accompanied 


On  the  part  of  the  wife  the  adultery  is  denied  ; 
and  further,  it  has  been  argued  on  her  behalf,  that 
Dr.  Dillon's  conduct,  as  well  on  the  discovery  of  the 
alleged  adultery,  as  during  the  progress  of  the  suit, 
has  been  such  as  to  bar  him  of  his  remedy  in  this 
S'ng  Court,  even  were  the  charge  of  adultery  suflBciently 
babUit'^o/ito  established  : — to  these  points  my  attention  must  be 
directed. 

The  parties  were  married  at  the  latter  end  of 
November,  1839,  and  it  has  been  truly  observed 
by  the  counsel  of  Dr.  Dillon,  that  the  marriage  did 
not  take  place  under  happy  circumstances,  since  it 
has  been  proved  by  Mr.  Wingate,  a  witness  ex- 
amined on  behalf  of  Dr.  Dillon  himself,  that  Dr. 


with  orcum 
stances 


commission, 
the  Court  will 
view  the  case 
with  jealousy, 
and  examine 
the  evidence 
with  great 
vigilance. 

Evidence  in 
proof  and  in 


disproof  of 
adultery  being 
equally  ba- 
lanced, the 
Court  examined  the  following  incidents  of  the  case. 

Firstf  The  fact  of  the  wife  having,  previous  to  the  marriage,  been  seduced  by  the  husband. 

Seeandf  The  fact  of  warnings,  direct  and  indirect,  given  to  the  husband,  calculated  to  escite 
his  vigilance  for  his  wife's  hooour,  and  no  steps  taken  by  him  in  consequence  thereof. — ^The 
absence  of  due  precaution  may  amount  to  criminal  negligence. 

Third,  The  fact  of  cohabitation  continued  after  pro6a6tiix  scientia  of  the  alleged  adultery. 

Fourth,  The  citation  in  the  cause  served  on  the  wife,  whilst  in  companv  with  her  husband. 

Fifth,  Two  interviews,  of  some  duration,  between  the  husband  and  wife,  after  the  commence- 
ment of  the  proceedings,  their  object  and  effect  being  unexplained.  SemhUt  that,  on  the  part 
of  the  wife,  the  fact  of  such  interviews  should,  immediately  on  their  occurrence,  have  been 
brought  to  the  notice  of  the  Court. 

Sixth,  The  absence  of  an  action  at  law,  and  of  any  attempt  to  discover  the  ^rticeps  criminit, 
and  no  evidence  accounting  for  the  omission, — although  in  cases  of  separation,  b}r  reason  of 

'  great  importance 


adultery,  proceedings  at  law  are,  generally  speaking,  unnecessary,  they  are  of 
when  the  proof  in  this  Court  depends  on  identity. 
In  weigning  the  testimony  oi  witnesses,  naturally  biassed,  the  rule  is,  to  | 


I  weighing  the  testimony  of  witnesses,  naturally  ] 
statements  of  facts,  and  to  view  their  deductions  from  facts  with  suspicion. 
Observations  in  testing  evidence  in  a  case  of  disputed  identity. 


give  credit  to  their 
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1842,  I  now  proceed  to  the  charge  of  adultery :  it  is 

April  22nd.  contained  in  the  fourth  and  ffth  Articles  of  the 
Dillon  libel,  and  it  is  necessary  to  advert  to  them  with 
^lON.  some  particularity  ;  in  substance  they  plead,  First, 
"  that  on  Tuesday  the  29th  of  December,  1840, 
F.  C.  Dillon  went  to  Gravesend,  for  the  ostensible 
purpose  of  paying  a  visit  to  her  mother,  for  which 
she  had  solicited  and  obtained  her  husband's  per- 
mission, who  accompanied  her  as  far  as  Black  wall. 
That  at  some  time  previous,  F.  C.  Dillon  had 
formed  an  adulterous  intercourse  with  some  person 
whose  name  is  unknown.  That  on  her  arrival  at 
Gravesend,  the  said  F.  C.  Dillon  was  joined  by 
this  person,  and  proceeded  in  company  with  him, 
in  an  omnibus  or  other  public  conveyance,  to  an 
inn  at  Gadshill,  called  the  '  Sir  John  Falstaflp,' " 
and  it  is  then  alleged  that  the  parties  spent  the 
evening  there  together,  and  committed  adultery  ; 
that  the  next  morning  they  left  the  inn  for  Graves- 
end, to  which  place,  it  is  pleaded,  the  said  F.  C. 
Dillon  stated  that  she  was  about  to  proceed  to  visit 
her  mother. 

Now  the  first  observation  that  arises  on  this  part 
of  the  case,  is,  the  total  absence  of  circumstances 
leading  up  to  and  making  the  adultery  probable  ; 
and  the  total  silence  as  to  why  no  such  evidence  is 
produced.  It  is  true  that  in  almost  all  cases, 
adultery  is  clandestine,  but  it  is  equally  true,  in  the 
great  majority  of  cases,  where  the  parties  are  cohabit- 
ing together,  that  after  the  discovery  of  the  fact  of 
adultery,  evidence  is  produced  to  shew  that  it  is 
probable  ;  but  in  the  present  case,  there  is  no  evi- 
dence of  any  previous  circumstances,  and  if  any 
have  since  come  to  light,  they  are  neither  pleaded 
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1842.      are  stated,  enabling  them  to  fix  the  time :  it  cer- 

Aprii  22nd.    taiuly  does  appear  to  me,  that  the  fact  of  a  ball 

Dillon      being  to  take  place  the  next  day  at  their  house, 

jS"lwn.      reasonably  tended  to  enable  the  witnesses  to  fix  the 

time,  and  I  do  not  think  the  accuracy  of  the  maid 

servant  is  impugned  by  her  saying,  that  it  was  two 

nights  before  Christmas  day,  instead  of  New  Year*s 

day  ;  it  is  a  very  natural  mistake,  and  not  such  a 

discrepancy  as  would  cause  any  doubt  as  to  the 

accuracy  with  which   the  witness   had   fixed   the 

day. 

Then  with  regard  to  the  identity  of  the  person, 
and  the  power  of  witnesses  to  speak  to  the  identity 
of  an  individual,  I  think  these  witnesses,  having 
had  such  means  and  opportunity  in  this  case  of 
seeing  the  lady,  and  in  all  probability  having  had 
their  attention  particularly  called  to  her,  and 
especially  so  Mr.  Wilson,  who  attended  in  person 
upon  the  parties  at  tea,  and  again  in  the  morning 
at  breakfast,  would  be  enabled  to  speak  to  the 
identity  of  her  person  with  reasonable  certainty ; 
and  I  say  reasonable  certainty,  because  I  think, 
that,  as  a  general  observation,  an  inn-keeper  may 
not  be  the  best  witness  to  speak  to  the  identity  of  a 
guest  whom  he  sees  but  once;  an  inn-keeper  must 
be  in  the  habit  of  seeing  a  great  number  of  stran- 
gers, and  unless  there  be  some  circumstances 
attracting  his  attention,  he  is  not  likely  to  take 
very  accurate  notice  of  his  guests.  But  these  ob- 
servations do  not  apply  on  the  present  occasion, 
where  it  is  stated  by  the  witnesses,  that  there  was 
the  peculiar  fact  attracting  their  notice,  namely, 
that  the  lady  had  lost  an  eye,  or,  at  least,  that  one 
eye  was  visibly  affected,  and  also  the  fact  of  the 
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1842.       unless  there  be  other  circumstances  to  be  taken 

April  22ad.    into  Consideration.     However,  before  the  Court  can 

£^^      arrive  at  the  conclusion  that  these  facts  are  proved, 

DfuloN       ^^^  before  it  can  pronounce  Dr.  Dillon  entitled  to 

the  divorce  he  seeks,  not  only  must  the  evidence  to 

establish  the  aliln  be  carefully  weighed,  but  many 

other  important  circumstances  must  be  investigated 

and  considered. 

Now  the  evidence  to  establish  the  alibi  consists 
of  the  testimony  of  four  persons,  Mrs.  Drury, 
the  mother  of  Mrs.  Dillon,  Janet  Rumball,  her 
daughter,  Emily  Dicks,  and  Elizabeth  Lloyd. 
They  have  been  examined  to  prove,  that  Mrs. 
Dillon,  on  the  very  night  in  question  slept  at 
Gravesend,  and  was  at  Gravesend  during  the 
whole  night,  and  consequently  could  not  have  been 
at  the  **  Sir  John  FalstafF."  The  connection  of 
two  of  these  witnesses  with  the  party  accused  would 
induce  the  Court  to  watch  their  testimony  with 
caution ;  but  neither  on  principle  nor  authority, 
are  they,  on  that  account  alone,  to  be  denied  cre- 
dence; they  are  capable  witnesses,  and  nothing 
could  be  more  absurd,  than  that  Mrs.  Drury,  the 
mother,  is  to  be  examined,  and  a  priori  not  cre- 
dited ;  in  my  judgment,  as  was  often  stated  by  Sir 
John  Nicholly  the  proper  course  is  this, — when  you 
examine  the  testimony  of  witnesses  nearly  con- 
nected with  the  parties,  and  there  is  nothing  very 
peculiar  tending  to  destroy  their  credit,  when  they 
depose  to  mere  facts,  their  testimony  is  to  be  be- 
lieved ;  when  they  depose  as  to  matter  of  opinion, 
it  is  to  be  received  with  suspicion.  Now  if  Mrs. 
Drury,  Janet  Rumball,  and  Emily  Dicks,  are  to  be 
believed,  it  is  manifestly  impossible  that  Mrs.  Dil- 
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1842.       in  saying,  that  it^  is  marked  with  circumstaDces  of 
April 22iid.    gross  or  palpable  inconsistency;  moreover,  she  is 
B^^oy      confirmed  in  all  her  reasons  for  being  certain  of 
Dfri^N.      ^^^  ^^Yy  ^y  ^^^  daughter,  by  Elizabeth  Lloyd,  and 
by  Emily  Dicks.     I  do  not  think  that,  properly 
speaking,  they  are  at  all  to  be  considered  as  wit- 
nesses exposed  to  suspicion. 

Elizabeth  Lloyd,  as  far  as  appears  to  me,  is  as 
credible  a  witness  as  any  one  who  has  been  ex- 
amined in  the  cause ;  she  does  not  attempt  to  go 
beyond  facts  in  her  own  knowledge  ;  she  states 
that  she  was  engaged  to  go  to  Mrs.  Drury's  house 
on  that  day,  for  the  purpose  of  making  up  a  dress ; 
she  does  not  attempt  to  carry  down  the  presence  of 
Mrs.  Dillon  at  Gravesend  later  than  six  o'clock  ;  if 
she  were  a  forward  witness,  or  produced  for  the 
purpose  of  her  establishing  an  alibis  she  would  have 
gone  further,  but  she  confines  her  evidence  to  facts 
in  her  own  knowledge,  and  states  her  reasons  for 
remembering  the  precise  time ;  the  circumstance  of 
Thursday  being  New  Year's  day  is  common  to 
both  sides  as  a  mark  whereby  to  fix  the  day.  What 
was  the  circumstance  which  occurred  to  Lloyd  on 
that  day?  not  simply,  that  in  consequence  of  the 
arrival  of  Mrs.  Dillon,  she  was  disappointed  at 
sleeping  at  the  house,  but  that  she  had  to  go,  at  six 
o'clock  on  a  night  in  December,  to  the  village  of 
Northfleet,  to  sleep  with  her  sister:  1  think  that 
was  a  circumstance  fairly  calculated  to  make  an 
impression  on  the  memory  of  the  witness. 

In  proceeding  to  try  the  evidence  of  Emily  Dicks, 
I  shall  first  observe,  that  there  is  nothing  in  her 
evidence,  to  induce  me  to  say,  that  she  is  a  less 
credible  witness  than  Frances  Goff ;  they  are  both 
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^^^^*      this  is  acted  upon  by  the  Court  of  Chancery,  where 
April  22Qd.    th^  facts  stated  by  one  witness  only  are  denied  by 
DiLLOH       the  answer  of  a  party ;  although  I  do  not  think  that 
Dillon,      the  principle  could  always  be  carried  out  in  these 
Courts.      On  the  one  hand,  then,  I  decline  im- 
puting to  Dr.  Dillon  any  culpability ;  on  the  other, 
I  do  not  fix  on  Emily  Dicks  the  charge  of  false- 
hood. 

Now  this  is  the  evidence  of  these  seven  witnesses 
as  to  the  great  point  in  dispute,  namely,  where 
Mrs.  Dillon  slept  on  the  night  of  the  29th  of  De- 
cember, and  I  am  compelled  to  say  that,  upon  the 
examination  of  this  evidence,  on  whichever  side  the 
truth  may  be,  I  find  myself  placed  in  this  painful 
predicament,  there  is  not  sufficient  to  enable  me  to 
say  that  either  party  has  been  guilty  of  wilful  per- 
jury ;  and  if  either  party  has  been  guilty  of  mis- 
take, it  is  equally  difficult  to  account  for  it.  In 
such  a  case,  it  behoves  the  Court  to  advert  to  the 
other  facts  with  great  caution. 

To  proceed  then  to  the  other  parts  of  the  case, — 
the  conduct  of  Dr.  Dillon,  before  and  after  the  dis- 
covery of  the  alleged  adultery,  and  what  took  place, 
as  regards  the  witnesses,  as  regards  his  wife,  and  as 
regards  the  unknown  adulterer ;  and  here  again 
the  same  observations  apply  as  to  the  credit  of  the 
witnesses. 

First  then,  as  to  the  evidence  of  the  manner  in 
which  the  alleged  adultery  first  came  to  Dr.  Dillon's 
knowledge;  this  is  given  by  Mrs.  Wilson  in  answer  to 
the  seventh  and  eighth  interrogatories,  and  the  truth  of 
this  statement  cannot  be  denied,  without  impugning 
the  veracity  of  one  of  the  most  important  witnesses 
examined  on  behalf  of  Dr.  Dillon, — the  witness 
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1842.  diately  recognised  her,  I  went  up  and  said  "  Good 
April  22ad.  moming  Ma'am,  I  hope  you  are  better,  Mrs.  Wilson 
Dillon  and  mvself  thought  we  should  have  had  the  plea- 
^WN,  ^"^^  ^f  seeing  you  at  Gadshill  again  before  this ; 
your  good  gentleman  was  at  our  house  a  short  time 
since,  and  said,  he  should  bring  you  down  again  as 
he  thought  it  benefitted  your  health/'  Now  this 
appears  to  me,  to  be  a  most  singular  mode  of 
addressing  her !  and  it  seems  that  this  unknown 
gentleman  had  been  to  the  house  subsequently, 
and  as  is  pretty  clear  from  the  evidence,  had  stated 
his  intention  of  re-visiting  the  inn.  The  witness 
goes  on,  "  Dr.  Dillon  and  his  wife  then  stood  up, 
and  he  questioned  her  about  what  I  had  said  to  her, 
addressing  her  by  her  Christian  name,  which  I  do 
not  now  remember,  *  My  dear,'  says  he,  •  what  does 
this  mean  ?  Your  good  gentleman,  what  does  this 
mean  V  " — why  Dr.  Dillon  was  perfectly  cognizant 
of  this  before  ;  I  cannot  help  saying  that  here  is  a 
strong  appearance  of  an  arrangement  for  the  pur- 
pose of  proving  identity.  [The  witness  proceeds.] 
"  Addressing  me,  he,  (Dr.  Dillon)  said,  *  I  am  this 
lady's  good  gentleman  ?' "  Why,  Mr.  Wilson  knew 
that — it  was  a  very  gratuitous  piece  of  information  ? 
"  I  am  her  husband,  was  it  I  who  was  with  her  at 
your  house  ?  I  told  him  no,  and  he  proceeded  to 
question  me  further  as  to  his  wife,  and  as  he  was  so 
doing,  Mrs.  Dillon  squeezed  my  arm.  I  continued 
however.  He  appeared  very  much  cut  up,  and  putting 
his  hand  to  his  forehead,  he  turned  round."  If  Dr. 
Dillon  had  believed  this  witness  he  was  before  this 
time  convinced  of  all  that  had  occurred,  and  if  so, 
it  is  somewhat  singular  that  he  should  have  con- 
ducted himself  in  such  a  manner.     The  reason  why 
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1842.  Mrs.  Dillon;  on  that  very  day,  the  Uth,  she  is 
April  22nd.  joined  by  Dr.  Dillon,  on  her  return  from  Graves- 
DiLLOK  end,  and  near  her  mother's  house,  in  the  presence 
ofi^N.  of  Dr.  Dillon,  Mrs.  Dillon  is  served  with  the 
citation  in  the  cause ;  and  then  what  takes  place  ? 
Why  that  which  I  should  think  is  quite  unpre- 
cedented in  these  Courts,  Mrs.  Dillon  walks  away 
and  joins  her  husband !  Before  commenting  more 
particularly  upon  this,  I  will  follow  the  evidence  ; 
after  the  citation  is  served,  while  the  cause  is  going 
on,  Dr.  Dillon  had  two  interviews  with  his  wife, 
the  one  on  the  30th  May,  and  the  other  on  the  4th 
of  July  ;  they  took  place  in  the  evening,  and  lasted 
for  no  inconsiderable  space  of  time, — from  three  to 
four  hours ;  they  walked  arm  in  arm  together,  and 
shook  hands  at  parting. 

Having  stated  the  evidence,  I  must  now  consider 
its  weight  and  bearing ;  this  is  no  ordinary  case, 
there  are  many  points  deserving  the  greatest  con- 
sideration, my  judgment  must  be  founded  on  no 
one  isolated  fact,  but  upon  a  view  of  all  the  facts 
and  circumstances.  This  is,  I  repeat,  no  ordinary 
case,  for  many  reasons,  and  especially  for  this,  that 
Dr.  Dillon  had  previously  to  the  marriage  seduced 
his  wife:  I  think  it  never  can  or  ought  to  be 
maintained,  that  a  husband,  who  seeks  to  be 
divorced  from  his  wife,  which  wife  he  had  first 
seduced,  is  not  to  expect  his  whole  conduct  to  be 
examined  into  with  more  vigilant  scrutiny  and 
more  rigid  investigation  than  where  no  such 
connection  has  existed :  if  he  has  paved  the  way 
to  her  first  fall,  he  ought  to  take  care  that  he  does 
not  smooth  the  path  to  a  second.  Dr.  Dillon  has 
furnished   no  evidence  as  to  the  terms  of  their 
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1842.  these  letters  were  written :  he  did  nothing  to 
April  22nd.  prevent  the  consequences  likely  to  result :  he 
D^N  receives  warnings  of  the  danger,  and  totally  dis- 
D^i^oJ.  regards  them  :  again  what  does  he  do,  after  he  had 
had  the  two  interviews  with  Mr.  and  Mrs.  Wilson  ? 
He  continues  to  cohabit  with  his  wife.  Is  this 
justifiable  or  not,  is  it  sanctioned  by  the  principles 
laid  down  by  these  Courts  ?  What  does  Oughton  (a) 
say,  when  speaking  of  the  causes  which  prevent 
separation,  although  adultery  has  been  committed, 
that  if  the  party  proceeding  shall  have  had 
^*  notitiam  saltern  probabilem  cf*minis  commissi^*'  and 
shall  continue  cohabitation,  that  is  condonation, 
and  he  then  proceeds  to  say  what  this  probabiUs 
scientia  is,  if  the  witnesses  had  signified  to  the 
party  that  they  could  depose  to  the  adultery  **  ex 
propriis  eorum  visu  et  sdentid.**  In  this  case  the 
husband  had  received  a  letter  informing  him  of  the 
adultery,  he  had  heard  from  the  witnesses^  all 
which  they  have  since  deposed  to,  he  had  heard 
Mrs.  Wilson  speak  of  the  mark  in  the  eye,  and  the 
means  of  identification,  he  had  declared  it  must 
be  his  wife,  and  according  to  the  witnesses  he 
was  much  affected,  and  yet  he  continued  the 
cohabitation. 

In  excuse  of  Dr.  Dillon's  conduct,  the  case  of 
Elwes  V.  Elwes  (6)  has  been  cited,  or  rather  a 
dictum  of  Lord  StowelVs  in  that  case,  for  there 
condonation  was  not  pleaded,  nor  was  the  probabilia 
scientia  proved ;  on  the  contrary,  it  was  rather  dis- 
proved.   To  that  dictum  of  Lord  StowelVs^  I  am 


(a)  OaghtoD,  Ordo.  Jadicianim,  tit.  214. 
(6)  1  Cons.  Rep.  292. 
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^^42,  together  :  he  has  taken  an  onus  upon  him,  which, 
April  22iid.  in  ordinary  cases,  does  not  lie  on  the  complaining 
Dillon  p^rty ;'' — Now  in  the  present  case,  condonation  is 
l^Lot.  expressly  pleaded,  and  it  is  true,  that  in  this  case, 
on  the  9th  of  May,  Wilson  had  not  had  a  personal 
interview  with  Dr.  Dillon,  yet  all  the  other  circum- 
stances being  well  known,  I  cannot  but  think,  that 
it  is  very  difficult  to  escape  from  one  or  other  of 
these  conclusions;  first, — that  Dr.  Dillon  did  not 
give  credit  to  the  story,  or  secondly, — that  he  was 
very  reckless  whether  he  continued  cohabitation 
with  her  or  not  after  the  adultery  was  known  to 
him, — ^the  latter,  perhaps,  is  the  most  probable. 
I  have  thought  it  my  duty  not  to  leaVe  this  point 
unnoticed.  The  principle  laid  down  by  Oughton^ 
is  never  to  be  lost  sight  of,  at  the  same  time  acting 
on  what  was  said  by  Lord  Stowell  in  JElwes  v. 
JSlwes,  I  am  not  disposed  in  the  present  case  to 
hold,  that  if  these  were  the  only  circumstances 
unfavourable  to  his  claim,  such  circumstances  stand- 
ing alone  would  bar  the  husband  of  his  divorce. 

I  have  already  adverted  to  the  fact  of  Dr.  Dillon 
being  present  when  the  citation  was  served  upon 
his  wife,  which  appears  to  me  to  have  been  a  very 
unbecoming  proceeding;  then  with  regard  to  the 
two  interviews  with  the  wife  during  the  pendency 
of  the  suit,  I  have  great  doubts  whether  the  Court, 
had  these  facts  been  brought  to  its  notice  at  the 
time,  would  have  allowed  the  case  to  proceed ; 
moreover,  all  explanation  as  to  these  visits  has  been 
refused.  I  looked  at  the  answers  of  Dr.  Dillon, 
to  see  if  he  has  given  any  explanation,  but  1  find 
that  he  has  refused  to  give  any  answer  with  regard 
to  these  interviews.     In  such  a  case  no  facts  ought 
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1842,      indispensable  to  the  discovery  of  the  truth.     In 

April  22q<i.    ordinary  cases,  proceedings  at  common   Isvw  are 

jh^ti      unnecessary,— indeed  they  are  often  of  no  advan- 

cfLLoIf.  ^B^ »  ^^*  ^^^*  ^s  °^^  ^^  ^^  *h^8  c^^^j  where  the  iden- 
tity of  the  alleged  adulteress  as  the  wife  are  at  issue, 
in  such  a  case  a  vivd  voce  examination  becomes  of 
paramount  importance ;  it  is  quite  manifest  that  in 
a  case  of  contradictory  evidence,  the  confronting  the 
witnesses,  and  the  opportunity  of  cross-examination 
tend  to  throw  more  light  on  the  real  facts,  than 
can  possibly  be  done  by  written  examinations. 

Taking  then  the  whole  of  the  circumstances  into 
consideration ;  here  is  a  charge  of  adultery  on  one 
single  occasion,  preceded  by  no  one  fact  of  improper 
freedom,  or  even  of  acquaintance  tending  to  make 
it  probable,  proved  by  three  witnesses,  whose  ve- 
racity there  is  no  ground  to  deny,  but  whose  tes- 
timony is  corroborated  by  no  other  circumstances 
sufficient  to  establish  adultery,  and  opposed  by  the 
testimony   of  four  other   witnesses,  to  whom,  in 
equal  justice,  veracity  is  to  be  conceded.     As  far 
as  concerns  the  wife,  in  effect,  this  is  not  a  civil  but 
a  criminal  proceeding,  and,  if  there  be  an}'  doubt, 
she  is  entitled  to  the  benefit  of  it;  the  evidence 
perhaps  may  preponderate  in  favor  of  the  husband, 
but  I  cannot  say  that  it  is  free  from  reasonable 
doubt.     I   do  not,  however,  refuse   to   grant   the 
divorce  on  this  ground  alone,  but  looking  at  all 
the  circumstances  before  marriage,  the  neglect  of 
repeated  warnings  to  the  husband  after  the  mar- 
riage, indirect  from  the  absence  of  the  wife  from 
home,  direct  from  letters  written  to  the  husband, 
to  the  continued  and  unjustifiable  cohabitation  after 
the  alleged  discovery  of  the  adultery,  to  the  reck- 
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1842.      the  witnesses  opposite  to  their  names,  and  after- 
May  27tii.    wards  the  deceased  placed  a  seal  opposite  to  his 
inthJc^of  name. 

Jambi  Btrd, 

Bumahy  prayed  probate,  submitting  that  there 
was  a  distinction  between  this  case  and  that  of 
Olding^  deceased,  (a)  in  which  the  deceased  signed 
his  name  after  the  witnesses,  there  being  the  further 
act  of  sealing  by  the  witnesses,  which  might  be 
considered  a  re-attesting,  after  the  deceased  had 
signed  the  will  in  their  presence. 

Sir  Herbert  Jenner  Fust. 
There  appears  to  me  to  be  no  real  distinction 
between  the  two  cases.  My  opinion  is,  that  the 
witnesses  should  subscribe  the  will  after  the  testator 
has  signed  it.  I  must  reject  the  motion ;  the  parties, 
if  they  please,  may  propound  the  paper. 

(a)  Oldingy  deceased,  2  Curt.  865. 


1842. 


May  27th, 
Motion  for 


In  the  Goods  of  Edward  Colman,  deceased. 


proutiof  a  Edward  Colman  died  at  Naples,  on  the  2nd  of 
Ihe'dl^^^  April,  1842.  On  the  25th  of  March,  the  deceased 
in  the  presence  being  ill  in  bed,  two  persons  were  called  into  his 
of  two  wit-  *=»  r      ^u  r         •         u-         •         u- 

De8K8,but       bed-room  tor  the  purpose  of  seeing  him  sign  his 

them  in  an  a^.  will,  and  to  attest  its  cxecutiou ;  the  deceased  then 
iSmm^un?c°iSng  Signed  the  will,  in  the  presence  of  those  two  per- 
d2^bttt°fn  ^^°®»  ^^*  being  apparently  exhausted  by  the  effort, 
■"^*>*«tnation  the  witucsscs  retired  into  an  adjoining  room,  which 
ceased  could     commuuicated  with  the  bed-room  by  folding:  doors. 

not  see  them,  j  o  » 

rejected. 
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1842,      who  drew  the  will,  having  been  examined  as  a 

May  27th.     witness  in  support  of  the  will,  admitted,  on  cross- 

R^!^LL     examination,  that  he  had  retained  the  proctor  in 

R^wDALt.     *^®  cause  and  was  responsible  to  him  for  the  costs ; 

publication  of  the  evidence  had  passed. 

Addams  and  Bayford  prayed  the  Court  to  rescind 
the  conclusion  of  the  cause,  and  to  permit  the  wit- 
ness to  bring  in  a  release  and  be  re-examined, 
upon  his  affidavit  that  he  had  not  seen  any  portion 
of  the  evidence  ;  they  submitted  that  the  applica- 
tion so  supported  was  in  effect  the  same  as  if  made 
before  publication,  and  was  therefore  distinguish- 
able from  the  case  of  Godrich  v.  Jones  (a). 

The  QueevLS  Advocate  and  Jenner  contrd. 

Sir  Herbert  Jenner  Fust. 
The  Court  gave  notice  in  a  late  case  (a)  that 
under  circumstances  like  the  present,  it  would  not 
permit  a  witness  to  be  re-examined.  Publication 
of  the  evidence  has  passed,  and  the  proctor  has  seen 
the  depositions  of  the  witnesses,  and  he  must  have 
been  aware  of  the  rule  of  the  Court,  and  of  the  in- 
competency of  the  witness ;  I  do  not  think  that  the 
circumstances  of  the  case  are  such  as  should  induce 
the  Court  to  depart  from  the  rule  laid  down  ;  it 
appears  that  the  proctor,  upon  reading  the  depo- 
sitions, discovered  that  the  witness,  Mr.  Mogg,  had 
admitted  his  responsibility  for  the  costs,  upon  which 
he  wrote  to  Mr.  Mogg,  desiring  him  not  to  look  at 
the  depositions,  I  dare  say  Mr.  Mogg  could  swear 
that  he  has  not  read  any  part  of  the  depositions, 
and  that  he  gave  his  evidence  without  reference  to 
(a)  Godrich  v.  Jones,  i  Curt.  630. 
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^842.       gmn  to  that  originally  given,  and  such  substituted 

juM^h,     gym  ig  uQt  effectually  given,  the  original  legacy  is 

soAB       not  revoked,  and  that  evidence  is  admissible  to  shew 

Dolman,  what  was  the  original  legacy ;  a  decree  was  now  taken 
out  on  behalf  of  Sarah  Soar,  the  legatee,  calling 
upon  the  executors  to  bring  in  the  probate,  and 
shew  cause  why  the  original  sum  should  not  be 
inserted — the  executors  by  proxy  authorized  a 
proctor  to  appear  for  them,  and  consent  to  the 
legacy  being  inserted. 

Haggard  prayed  the  Court  to  direct  the  word 
'*  fifty"  to  be  inserted  in  the  probate. 

Sir  Herbert  Jenner  Fust. 

When  this  case  came  before  the  Court  on  a 
former  occasion,  the  Court  was  of  opinion  that  as 
the  original  word  was  entirely  erased,  evidence 
aliunde  was  not  admissible  to  shew  what  the  word 
was.  The  Judicial  Committee  of  the  Privy  Coun- 
cil, having  subsequently  held,  in  the  case  o^ Brooke 
v.  Kent^  that  in  such  a  case  evidence  may  be 
admitted  aliunde^  and  the  Court  has  now  no  diffi- 
culty in  directing  the  word  ffty  to  be  inserted 
in  the  probate.  There  can  be  no  doubt  that 
the  sum  was  originally  fifty ;  and  although  it  would 
have  been  more  satisfactory,  if  the  case  had  been 
brought  before  the  Court  by  allegation,  still  as  the 
sum  is  S9  small,  and  the  executors  are  consenting, 
it  is  unnecessary  to  put  the  parties  to  the  expense 
of  propounding  the  will. 

Let  probate  pass  with  the  word  "  fifty"  inserted. 
I  should  have  considerable  difficulty  in  directing 
the  will  itself  to  be  altered. 
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1^^^*      did    not,     however,    oppose    probate    passing    to 
juneedi.     J.  G.  Puckett. 

In  the  Goods  of 

deeeated. '  SiR  HeRBERT  JeNNER  FuST. 

The  object  of  the  deceased  was,  that  there  should 
be  two  executors  of  her  will,  and  it  appears  to  me 
that  this  party  may  have  the  probate. 

The  testatrix  died  in  June,  1826,  she  appointed 
two  executors,  who  are  now  dead,  the  survivor  died 
in  January  last,  intestate,  but  in  his  lifetime 
appointed  J.  G.  Puckett  to  act  as  executor  with  him 
under  a  power  given  by  the  will,  the  party  appointed 
did  not  take  probate,  he  now  applies  for  probate, 
and  there  appears  to  me  in  principle  to  be  no 
difference  between  this  appointment  and  that  of 
two  executors  by  a  testator,  and  where  one  does  not 
prove  in  the  lifetime  of  the  other.  There  was  a 
case  somewhat  similar  at  the  Rolls,  in  1825  (a),  in' 
which  it  was  said  that  the  party  appointed  was  not 
an  executor,  but  a  trustee  only,  but  there  is  a 
material  distinction  between  that  case  and  the 
present,  there  the  deceased  had  appointed  five 
trustees  for  certain  purposes,  and  gave  a  power  to 
appoint  others,  that  there  should  be  always  five 
executors ;  the  object  then  was  that  there  should  be 
always  five  trustees,  and  the  Master  of  the  Rolls 
thought  the  deceased  meant  to  continue  the  trustees 
perpetually,  and  not  the  executors,  that  the  word 
executors  had  been  used  by  mistake  :  here  there 
are  no  trustees  except  as  executors ;  I  think  that 
Mr.  Puckett  may  take  probate  and  appoint  another 
to  act  with  him. 

(o)  Frances  Ashton*  deeeoied. 


yttnst 
fio. 
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1842.  paper,  it  was  propounded  on  behalf  of  the  legatee, 
Jane  6th.  who  had  then  lately  intermarried  with  Mr.  Thomas 
MAoi^rii  D.  Mackenzie,  one  of  the  attesting  witnesses  to  the 
paper. 

The  first  plea  was  a  common  condidit  given  in 
by  Mrs.  Mackenzie;  it  pleaded  the  signature, 
**  G.  A.  Barber/"  and  the  two  first  words  of  the 
paper  propounded  to  be  of  the  proper  handwriting 
of  the  testator. 

The  answers  of  the  executor  having  been  taken, 
a  responsive  allegation  was  given  in  pleading,  in  the 

First  Article,  the  amount  of  the  property  of  the 
deceased. 

Second.  The  notoriety  of  his  death,  and  actual 
knowledge  of  the  fact  by  Mr.  and  Mrs.  Mackenzie 
in  July,  1839. 

Third.  The  employment  of  Mr.  W.  Law,  and 
subsequently  of  Mr.  T.  H.  Law,  as  the  confidential 
solicitors  of  the  deceased,  the  ignorance  of  the 
deceased  of  legal  business  and  phraseology. 

Fourth.     The  will  of  the  deceased. 

Fifth.  The  existence  of  an  illicit  connection 
between  the  deceased  and  a  Miss  S.,  and  the  birth 
of  a  child ;  the  great  afiection  of  the  deceased  for 
Miss  S.  and  this  child,  and  the  settlement  of  200/. 
per  annum  on  the  former  secured  by  a  bond. 

Seventh.  An  illicit  connection  between  the  de- 
ceased and  Mrs.  Mackenzie,  then  Ann  Melton, 
which  commenced  in  1834. 

Eighth.  That  such  connection  entirely  ceased 
on  the  22nd  of  June,  1838. 

Ninth.  That  during  the  period  of  such  last- 
mentioned  connection,  T.  D.  Mackenzie  was  con- 
stantly in  the  company  of  Ann  Melton. 


against 
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1842.  Nineteenth.     An  interview  between  the  deceased 

JuDe  6th.  and  Mr,  T.  H.  Law,  as  his  Solicitor,  with  Mr. 
Ma^zie  Gribble,  on  the  subject  of  the  advances  and  pay- 
ment of  the  annuity,  and  a  statement  on  that  oc- 
casion that  the  advances  had  been  made  in  respect 
of  the  annuity,  and  that  the  annuity  was  to  be  80/., 
not  lOOZ. 

Twentieth.  A  demand  made  by  Mr.  Gribble  for 
the  payment  of  the  whole  of  the  first  half-year's  an- 
nuity without  any  deduction  whatever,  and  a  refusal 
to  lallow  the  advances  to  be  taken  as  payments. 
Great  displeasure  evinced  by  the  deceased  at  the 
conduct  of  the  Mackenzies,  and  the  following 
letter,  by  his  desire,  widtten  by  T.  H.  Law  to  Mr. 
Gribble. 

12th  January,  1839. 
•*  Dear  Sir, 

"  You  will  no  doubt  recollect  the  statement  of 
Mr.  Barbor,  made  to  you  on  the  subject  of  the 
Mackenzie's  annuity  ;  namely,  that  it  should  be 
nominally  100/.,  but  in  reality  that  only  80/.,  should 
be  paid  or  demanded,  and  that  he  had  paid  60/. 
on  account  of  the  first  year's  annuity.  I  have  there- 
fore to  request  that  you  will  inform  me,  whether 
your  client  really  means  to  require  that  the  annuity 
shall  be  paid  at  the  rate  of  100/.,  and  to  deny  that 
the  60/.  have  been  paid  on  account. 

(Signed)     "  T.  H.  Law." 
(Addressed)     "  W.  Gribble,  Esq." 

That  on  the  same  day,  Mr.  Gribble,  Junr., 
called  and  stated,  that  the  100/.  per  annum  would 
be  demanded,  and  that  no  part  of  the  60/.  would 
be  allowed,   as  payment   on  account;    and   that 
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1842.  Fifth.    Mr.  Gribble's  answer  to  this  letter. 

Jane  6th.         Twelfth.     Pleaded  the  handwriting  of  Mr.  Mac- 

MA^iiOTat  tenzie  as  the  witness  to  the  asserted  codicil. 


•gatnU 


The  Queen's  Advocate  and  Addams  in  support  of 
the  paper. 

Haggard  and  JenneTy  contrct. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
Mr.  G.  A.  Barbor  died  on  the  7th  of  July,  1839  ; 
he  was  unmarried  ;  his  father  was  dead ;  his  near- 
est relation  was  Dr.  Yeo,  for  whom  he  appears  to 
have  entertained  considerable  regard  and  affection. 
The  personal  property  of  the  deceased  is  about 
4000Z.,  and  he  also  appears  to  have  been  possessed 
of  real  property  of  about  4000/.  per  annum,  but  this 
must  be  considered  as  incumbered  to  nearly  one- 
half  of  its  annual  value.  The  deceased  made  a  will 
in  1830 ;  by  it  he  has  given  a  considerable  amount 
in  legacies  to  various  persons,  all  charged  on  his 
real  estate ;  amongst  others,  is  an  annuity  or  rent- 
charge  of  300/.,  to  a  Miss  S.,  in  addition  to  an 
annuity  of  200/.  previously  secured  to  her  by  a 
bond ;  he  has  also  given  to  his  (natural)  child 
3000/.  for  her  sole  and  separate  use  ;  and  has 
bequeathed  other  legacies,  and  amongst  others, 
3000/.  to  his  executor ;  he  has  charged  all  these 
incumbrances  and  his  debts  on  his  real  estate,  and 
has  devised  the  residue  of  his  real  estate  to  his  cousin 
Dr.  Yeo,  his  heirs  and  assigns ;  but,  in  case  he 
shall  depart  this  life  without  issue,  then  to  his 
(Dr.  Yeo's)  brother,  his  heirs  and  assigns  ;  and  he 
gives  his  personal  estate  to  Dr.  Yeo  absolutely,  and 
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1842.  The  body  of  this  paper  is  in  the  handwriting  of 

Jane  6th.     Ann  Melton,  with  the  exception  of  the  two  first 
Mii^ziB    words,   which    are   pleaded  to  be  in   the  hand- 

Ti^'*  writing  of  the  deceased,  the  signature  is  also 
pleaded  to  be  that  of  Mr.  Barbor,  and  being  so 
signed,  in  the  presence  of  two  witnesses,  it  would 
be  entitled  to  probate.  Assuming  all  this  to  be  so. 
It  has  happened,  that  one  of  the  two  attesting 
witnesses  has  since  become,  and  is  now  the  husband 
of  Ann  Melton,  and  consequently,  as  this  sum  is  not 
given  to  her  for  her  separate  use,  this  person  has  the 
presumptive  interest  in  it  in  himself,  and  if  this  paper 
shall  prove  to  be  a  good  and  valid  codicil,  T.  D. 
Mackenzie  will  be  entitled  to  this  sum  of  5000Z. 
I  mention  this  circumstance,  because  an  objection  (a) 
on  the  ground  of  interest,  has,  in  a  former  stage 
of  this  cause,  been  taken  to  the  evidence  of  T.  D. 
Mackenzie,  and  his  deposition  has  been  rejected,  he 
is  not  now  a  competent  witness  to  prove  the 
execution  of  this  paper,  however  competent  he  may 
have  been  at  the  time  of  its  execution  ;  this  circum- 
stance, however,  would  not,  standing  alone,  have  the 
effect  of  preventing  this  paper  operating  as  a  valid 
codicil.  The  Court  directed  Mr.  Mackenzie's 
deposition  to  be  sealed  up,  and  accordingly,  it  has 
been  sealed  up,  and  has  not  been  seen.  The 
Examiner  was  bound  to  take  the  examination  of 
this  person,  indeed  I  think,  that  in  the  first  instance, 
his  examination  was  properly  taken,  although  it 
has  since,  as  properly,  been  rejected  as  evidence  in 
the  cause.  It  therefore  now  turns  out,  that  there 
is  only  one  witness  to  prove  the  execution  of  this 

(a)  See  Mackenxie  v,  Yeo,  2  Curt.  509. 
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1842.  answer  from  Mr.  Gribble,  bearing  the  post-mark  of 
June  6th.  the  3rd  of  August,  1839  ;  therefore,  there  can  be 
MAciiniuB  no  doubt  of  this,  that  Mrs.  Mackenzie  did  communi- 
Ti!a'  cate  to  Mr,  Gribble  the  fact  that  she  had  such  a  paper 
in  her  possession,  and  directed  him  to  make  an 
assertion  of  that  codicil ;  and  it  further  appears, 
that  the  knowledge  of  Mr.  Barbor's  death  did 
not  reach  her  until  about  that  time.  This  fact  does 
away  with  any  prejudice  which  would  otherwise 
arise  from  Mrs.  Mackenzie  not  having  previously 
mentioned  this  codicil ;  still,  however,  Dr.  Yeo,  up 
to  the  end  of  November,  had  no  knowledge  that 
such  a  paper  was  in  existence ;  that  appears  on  the 
evidence  and  letter  of  Mr.  Gribble,  who,  it  seems, 
thought  it  prudent  to  keep  back  the  codicil,  in 
order,  first,  to  make  inquiry  whether  any  mention 
had  been  made  of  this  codicil  in  the  will  of  the  tes- 
tator, of  the  date  of  which  he  was  ignorant  at  the 
time.  After  the  lapse  of  a  fortnight,  about  the  17th 
or  20th  of  August,  Gribble  saw  T.  H.  Law,  and 
inquired  of  him,  not  whether  there  was  any  men- 
tion of  this  codicil  in  the  will,  but  whether  any 
mention  was  made  of  Mrs.  Mackenzie's  name  in 
the  will.  Under  these  circumstances,  I  think  the 
responsive  plea  of  Dr.  Yeo  is  quite  justifiable  : 
until  the  latter  end  of  November,  he  did  not 
even  know  of  the  existence  of  this  codicil,  for 
although  it  is  true,  that  on  the  23rd  of  November, 
1839,  a  letter,  containing  a  copy  of  the  codicil,  was 
sent  by  Mrs.  Mackenzie  to  Mr.  Gribble,  it  was  not 
until  two  days  after  that  letter,  that  any  mention 
of  this  codicil  was  made  by  Gribble  to  T.  H.  Law. 
The  evidence  proves  this  : — Gribble  says  "  he  asked 
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1842.  Now  it  has  been  admitted,  that  Dr.  Yeo  was 

June  6th.  justified  in  making  these  inquiries  of  Lake  in  the 
mI^nsii  fii^^  instance,  but  it  is  said,  that  he  ought  to  have 
"^^  been  satisfied  with  the  result  of  them,  and  perhaps, 
if  that  had  been  the  whole  of  the  case,  he  would 
have  been;  but  I  cannot  say,  that  the  mode  in 
which  Dr.  Yeo  and  Mr.  Law  acquired  their  know- 
ledge and  information,  as  to  the  existence  of  this 
codicil,  were  of  such  a  nature,  as  bound  them  to 
assume  that  it  was  a  genuine  document: — I  see  no 
fault  to  find  with  them,  or  with  their  legal  advisers, 
in  coming  to  a  determination  that  the  codicil  should 
be  opposed,  and  the  circumstances  of  the  case  be 
investigated. 

It  has  been  said,  as  a  reason  why  Mr.  Gribble 
did  not  previously  mention  the  existence  of  the 
codicil  to  Mr.  Law,  that  Gribble  considered  Law 
had  given  him  evasive  answers  to  his  inquiries 
respecting  the  will  of  the  testator :  it  seems  Gribble 
asked  to  see  the  will ;  Law  declined  to  shew  it, 
saying,  **  that  it  was  in  process  of  being  proved, 
and  he  might  see  it  at  Doctors'  Commons."  I  see 
nothing  objectionable  in  this  answer,  or  anything 
inconsistent  with  Mr.  Law's  professional  conduct ; 
even  if  it  be  an  excuse  for  Gribble  not  having  then 
disclosed  the  fact  of  the  codicil  to  Law.  Gribble,  how- 
ever, takes  no  further  notice  of  this  remark ;  surely ! 
after  being  told  that  the  will  was  at  Doctors'  Com- 
mons, this  was  the  time  to  bring  forward  the  codi- 
cil. I  see  nothing  in  all  this  which  is  evasive  on 
the  part  of  Law,  and  the  rather  so,  as  the  main 
inquiry  was,  whether  he  knew  of  any  codicil  to  the 
will  ?  It  has  been  said  in  argument,  that  the  codicil 
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1^^'       cohabit  with  Mr.  Barbor ;  she  resided  abroad,  and 

June  eih.     was  occasioDally  joined  there  by  him,  and  then  they 

MACKwm    cohabited  together;    indeed,   at  the   time  of  his 

T^       death,  he  was  travelling  with  her ;    a  relation  of 

his  own  and  of  Dr.  Yeo's  was  also  travelling  with 

them,  and  he  proves,  that  at  the  time  of  his  death  Mr. 

Barbor's  affection  for*  Miss  S.  continued  unabated. 

In  the  year  1834,  the  deceased  formed  a  con- 
nection with  Miss  Melton,  (the  party  in  the  cause,) 
whose  character,  previous  to  this,  the  Court  has  no 
reason  to  assume  to  have  been  anything  else  than 
unimpeachable,  at  all  events,  it  was  not  such  as  to 
cause  any  observation  in  Barnstable;  she  kept  a 
respectable  day-school,  though,  of  course,  when  once 
her  connection  with  Mr.  Barbor  became  known,  her 
scholars  were  withdrawn.  There  is  nothing  in  the 
evidence  to  lead  the  Court  to  the  conclusion  that  she 
lived  otherwise  than  respectably  until  the  time  when 
her  connection  with  Mr.  Barbor  commenced ;  I  am 
bound  to  assume  that  there  was  nothing  in  the 
conduct  of  these  two  parties  towards  each  other 
which  could  make  the  connection  known  in  Barn- 
stable previous  to  the  time,  when  by  some  means  or 
other  it  did  become  known.  It  appears,  that  Mr. 
Barbor  visited  Miss  Melton  at  the  house  of  some 
persons  named  Beaseley,  where  she  then  resided, 
and  T.  D.  Mackenzie  boarded  in  the  same  house, 
whether  for  a  long  or  short  time  before  the  con- 
nection between  the  parties  was  known,  does  not 
appear ;  but,  if  Mr.  Barbor's  visits  were  of  frequent 
occurrence,  it  must  have  become  known  to  Mac- 
kenzie, more  particularly  as  at  this  time  he  ap- 
pears to  have  been  paying  his   addresses  to   the 
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1842,  rated  by  the  solicitor  and  witness  of  the  opposite 
Jane  6th.  parties.  I  see  no  reason  to  doubt  the  testimony  of 
Maceinxib  T.  H.  Law  ;  true  it  is,  in  his  cross-examination,  one 
or  two  of  the  interrogatories  are  not  quite  fully 
answered,  but  yet  I  see  no  reluctance — no  shrinking 
from  giving  testimony.  Now,  his  account  of  the 
transaction  as  to  the  bond  given  to  Miss  Melton  is 
this :  that  in  June,  1838,  Mr.  Barbor  returned 
from  the  continent  to  Barnstable,  and  on  his  arrival, 
found  several  letters  addressed  to  him  from  T.  D. 
Mackenzie,  couched  in  language  of  great  violence, 
the  effect  of  which  letters,  Mr.  Barbor  at  once  com- 
municated to  the  deponent  Law.  Now  I  dwell  on 
these  minute  particulars,  because  the  real  question 
in  this  case,  is  the  probability  of  the  provision  of 
5000/.,  and  in  all  these  sort  of  cases, — where  it  ts 
not  a  trial  of  sanity  or  insanity — ^but  whether  a  par- 
ticular act  is  really  and  truly  the  act  of  a  party 
deceased, every — even  isolated — fact  isof  importance. 
PrirndfaciBy  the  onus probandi  is  on  the  party  setting 
up  the  instrument ;  it  does  not,  in  the  first  instance, 
lie  on  the  other  side  to  negative  it.  Then  I  come 
to  consider  what  is  the  amount  of  proof  required 
from  the  party,  whether  the  onus  is  satisfied  by  the 
examination  of  the  attesting  witnesses,  and  whether, 
their  testimony  being  in  favour  of  the  due  execution 
of  the  instrument,  the  other  side  is  then  to  be  called 
on  to  shew — (I  allude  to  cases  where  the  general 
credit  of  the  witnesses  stands  unimpeached) — that 
by  reference  to  the  general  circumstances  of  the 
case,  credit — by  this  I  mean  credit  in  a  legal  sense 
— cannot  be  given  to  the  testimony  of  the  witnesses. 
'Now  primd  facie,  in  this  case,  the  factum  of  the  instru- 
ment is  established  ;  then  what  are  the  circumstances 
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1842.  that  he  said  to  Mr.  Russell,  **that  his  connection 
June  6th.  with  her  was  over.**  I  look  then  to  the  conduct, 
Maceemzii  coupled  with  the  declarations  of  Mr.  Barbor,  on 
the  days  of  the  29th  of  June  and  the  4th  of  July, 
1838 ;  on  this  last  day — two  days  before  the  co- 
dicil 1 — he  went  to  Mr.  W.  Law,  who  was  then  at 
Instow,  in  Devonshire ;  on  this  occasion,  he  said, 
''both  Miss  Melton  and  Mackenzie  had  behaved 
very  ill ;  that  they  had  got  too  much  out  of  him, 
and  Mackenzie  had  written  several  threatening 
letters  to  him;"  and,  in  Law's  opinion,  ''nothing 
could  be  more  improbable,  than  that  the  deceased- 
should  have  made  or  contemplated  the  making,  such 
a  provision  for  Miss  Melton."  So  far  then  it  does 
not  appear  at  all  probable,  that  the  deceased  would 
make  any  further  provision  for  her.  On  the 
15th  of  November,  1838,  it  seems  an  application 
was  made  respecting  the  payment  of  the  first 
instalment  of  the  bond,  and  made  by  Mr.  Grib^ 
ble,  who  called  on  Law  to  inquire  how  the 
annuity  was  to  be  paid?  it  being  the  intention 
of  Miss  Melton  to  leave  Barnstable ;  Law  there- 
upon communicates  with  Mr.  Barbor  on  the 
subject,  and  Mr.  Barbor  stated,  that  nothing 
was  due  on  the  bond,  as  Miss  Melton  had  had 
60Z.  on  account,  and  also  that  the  annual  sum 
to  be  paid  on  the  bond  was  to  be  80/.  and  not  100/. 
This  Law  communicated  to  Gribble,  who,  on  a 
subsequent  day,  answers,  that  his  clients  did  not 
admit  that  anything  had  been  paid  on  account  of 
the  annuity,  which  also  could  not  be  taken  at  a  less 
sum  than  the  bond  stated.  In  consequence  of  this, 
T.  H.  Law  and  Mr.  Barbor  go  together  to  Gribble, 
and  Mr.   Barbor*s  version  of  the  story  is  given. 
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1842.  paid  to  Mrs.  Mackenzie  several  sums  on  account  of 
jttM  mh.  the  first  year's  annuity,  and  amounting  to  60/.,  and 
Ma^zib  further,  that  Mrs.  Mackenzie  did  engage,  when  the 
•  Tto!  bond  was  given  to  her  for  1 00/.  a-year,  never  to 
claim  more  than  80/.,  the  100/.  mentioned  in  it 
having  been  inserted  merely  to  shew  to  her  friends, 
or  to  that  effect.  Mr.  Barbor  then,  in  my  presence, 
either  repeated  what  I  said,  or  assented  to  it.  Mr. 
Gribble  listened  to  the  statement,  and  said,  he 
would  see  his  clients  upon  it.''  Gribble  says,  he 
does  not  recollect  whether  the  subject  of  the  amount 
of  the  annuity  was  mentioned  or  not;  Law  says 
that  it  was,  and  Law  is  confirmed  by  Gribble  as  to 
the  greater  portion  of  his  statement,  and  he  is  not 
contradicted  as  to  the  rest ;  moreover,  Gribble  ad- 
mitting  that  this  conversation  took  place  in  the 
presence  of  Mr.  Barbor,  goes  far  to  confirm  Law, 
because,  unless  Mr.  Barbor  had  really  made  such 
statements  to  Law,  he  never  would  have  taken  him 
to  be  present  at  the  interview  between  himself  and  [ 
Gribble.  On  the  11th  of  January,  1839,  Mr*  | 
Gribble,  Jun.,  demanded  payment  of  the  first  half- 
year's  annuity ;  Law  says  in  his  deposition,  *^  I  de«* 
clined  to  pay  him  until  I  had  seen  Mr.  Barbor.  I  ' 
did  see  him,  he  was  very  angry  indeed  at  the  con- 
duct of  the  Mackenzies ;  we  discussed  the  matter  ! 
•  with  a  view  to  the  means  in  his  power  of  defeating  ' 

the  fraud,  as  he  insisted  that  it  was ;  he  was  as  angry  ' 
as  a  man  could  well  be;  he  declared  it  to  be  a 
gross  cheat,  and  it  was  a  matter  of  discussion  between 
us  whether  the  bond  itself  could  be  got  rid  of  alto* 
gether ;  at  length  it  was  determined  that  I  should 
make  one  effort  more  by  letter,  and  if  that  failed,  I 
was  to  pay  the  money."     Then  he  states  that  b^- 
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1842,  ^as  written  without  any  alteration ;  then,  what  is 
june^th.  the  consideration  stated  ? — these  charges ;  is  it  true 
Mackinzib  that  they  were  false  and  calumnious?  is  it  not 
notorious  that  Mr.  Barbor  had  been  connected  with 
Miss  Melton.  However,  to  recur  to  the  factum  of 
the  paper,  I  will  now  consider  the  evidence  of  G. 
Lake,  the  only  witness:  he  says  '^  I  knew  Mr.  Barbor 
by  sight,  almost  as  long  as  I  can  remember  anything. 
I  never  spoke  to  him,  unless  on  the  only  time  I  ever 
was  in  company  with  him,  which  was  when  he 
signed  the  codicil,  and  I  do  not  know  that  I  spoke 
to  him  then ;  at  the  time  of  which  I  am  about  to 
depose,  I  was  in  the  service  of  Messrs  Cook, 
Druggists,  in  Barnstable.  I  had  frequently  seen 
my  fellow  witness,  Mr.  Mackenzie,  there,  at  that 
time  ;  I  knew  Miss  Melton,  now  Mrs.  Mackenzie, 
by  sight,  but  no  more.  One  Friday,  it  was  market 
day,  in  the  summer,  two  years  ago  come  next  June 
or  July,  I  was  going  up  the  High  Street,  early  in 
the  afternoon,  I  think,  I  remember  I  had  not  been 
to  dinner,  Mr.  Mackenzie  tapped  on  the  window  to 
me,  as  I  was  passing  on  the  opposite  side  of  the 
street,  he  was  in  Miss  Melton  s  front  room  up  one 
pair;  I  stopped,  he  beckoned  me,  I  went  to  the 
door,  he  came  down  to  me,  opened  the  door  and 
asked  me  to  walk  up  stairs,  that  he  wanted  me  for 
something;  I  followed  him  up  into  the  room. 
Miss  Melton  was  sitting  at  a  table,  writing,  Mr. 
Barbor  was  standing  behind  her  looking  over  her 
shoulder,  she  was  not  copying  any  other  paper,  it 
appeared  to  me  that  he  was  telling  her  what  to  say, 
but  I  did  not  hear  him  say  anything  to  her 
distinctly." 

Now  I  confess  that  I  #^nnot  imagine  how  Mr. 
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1842.  name  to  it,  then  I  signed  mine ;  one  or  both  of 
Jane  6th.  them,  I  think  both,  said  to  me.  *  Now  young  man/ 
mI^viul    »°d  80  stepping  forward  I  wrote  my  name  under 

TiSI!*  *^**  ^^  ^^-  Mackenzie ;  when  I  had  so  done,  Mr. 
Barbor  gave  me  half  a  sovereign,  and  bade  me  say 
nothing  about  it.  His  words  I  think  were, — "  Young 
man,  I  hope  you  will  keep  this  to  yourself  and  say 
nothing  about  it  to  any  one,  as  I  do  not  wish  it  to 
be  known/' 

Undoubtedly  this  witness  proves  sufficient  to  shew 
that  the  act  of  Parliament,  (1  Vict.  c.  26,  s.  9,)  has 
been  complied  with.  Lake  goes  on  to  identify  the 
paper,  as  the  one  so  signed,  and  he  says,  ''  there  is 
one  change  in  it,  it  was  a  whole  sheet  then,  it  is 
only  a  half  one  now."  It  has  been  urged  in  argu- 
ment, that  this  fact  is  very  strong  in  confirmation 
of  Lake's  evidence,  inasmuch,  as  it  has  been  proved 
in  the  cause,  that  the  codicil  was  written  on  the 
other  half  sheet  of  paper  on  which  the  bond  was 
written  ;  I  lay  no  stress  on  this,  if  the  evidence  of 
Lake  is  not  sufficient  without  being  corroborated 
by  this  fact,  I  do  not  think  this  will  confirm  it.  It 
is  said, — indeed  it  is  proved,  that  in  1832,  Lake 
left  Barnstable,  and  went  to  live  in  Exeter.  In 
1839  Mr.  and  Mrs.  Mackenzie  came  to  Exeter  to 
reside,  but  Lake  says,  **  they  never  had  any  con- 
versation about  the  codicil,  until  about  three  months 
before  his  examination."  In  his  cross-examination. 
Lake  says,  ^^  Mackenzie  called  on  me,  he  told  me, 
I  should  be  required  as  a  witness.  Mr.  T.  H.  Law 
next  called  on  me,  it  might  be  about  a  fortnight 
after  Mackenzie  had  been  with  me ;  he  asked  me  **  if 
I  knew  him.  I  said  *  Yes/  and  I  told  him  who  he 
was,  he  asked  me,  if  I  knew  Mr.   Barbor  of  Fre- 
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1842.  peachable  character  has  been  guilty  of  perjury  ; 
Jane  6ih.  >'  ^8  the  duty  of  the  Court  to  weigh  the  whole  of 
Ma^ih    ^^^  evidence,  and  then  to  determine  whether  it  is 

a^inti  guch,  as  to  Satisfy  the  mind  of  the  Court,  that  this 
was  the  act  of  the  testator,  Mr.  Barbor.  Here  are 
parties  setting  up  an  instrument,  and  it  is  the  duty 
of  the  Court, — the  Court  is  bound  to  sift  the  evi- 
dence, and  then  to  say,  whether  or  not  it  is  sufficient 
to  support  such  a  document  as  this.  The  Court  is 
not  bound  to  pronounce  that  a  party  has  been  guilty 
of  perjury,  but,  giving  credit  to  his  testimony,  is  to 
say,  whether  it  can  give  such  eftect  to  it,  as  to 
pronounce  this  paper  to  have  been  the  act  of  the 
testator. 

The  only  remaining  question  is,  regarding  the 
handwriting  of  the  testator.  The  great  bulk  of 
the  interrogatories  apply  to  this  part  of  the  case ;  a 
great  number  of  witnesses  depose  to  the  signature 
not  being  of  his  handwriting,  and  as  great  a  number 
that  it  is.  Evidence  of  this  nature  is  always 
unsatisfactory,  it  never  leads  to  a  sound  conclusion  ; 
I  cannot  try  this  question  on  evidence  of  hand- 
writing. 

[The  Court  then  went  very  minutely  through  the 
evidence  as  to  the  handwriting,  and  observed,  at 
the  conclusion,  that  no  one  witness  gave  positive 
evidence  either  way.] 

Is  not  then  the  evidence  of  this  single  witness, 
Lake,  even  admitting  him  to  be  a  witness  oinm 
suspicione  major^  so  affected  by  the  whole  trans- 
action, and  by  the  great  improbabilities  of  the 
case,  that  the  Court  cannot  pronounce  for  this 
paper,  on  his  sole  testimony.  The  parties  pro- 
pounding the  codicil,  labour  under  the  disadvantage 
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1842.      left  an  only  daughter,  who  had,  since  his  death, 
Jane  23rd.    ^intermarried    with    Alexander    Gove.      The    de- 
G^n       ceased  made  a  will,  bearing  date  the  7th  of  July, 
gIwen.      1^39,  signed  by  him,  and  subscribed  by  two  wit- 
nesses ;  the  purport  of  it  was,  to  give  to  trustees 
3600/.,  new  three-and-half  per  cents.,  upon  trust  to 
pay  the  dividends  to  his  daughter,  for  her  separate 
use  during  life,  and   at  her  decease,  in  case  she 
should  leave  any  children  or  a  child  surviving,  to 
divide  the  principal  money  equally  between  such 
children  or  child,  and  the  child  or  children  of  his 
cousin  James  Gawen,  and  of  his  sister  Jane  Pres- 
cott,  and  of  his  niece  Jane  Gawen,  as  should  be 
then  living.     But  in  case  his  daughter  should  not 
leave  any  children  or  a  child,  then  he  directed  his 
trustees  to  pay  the  said  dividends  to  his  said  sister 
for  her  separate  use,  during  life,  and  at  her  decease, 
or  in  case  of  her  decease  in  the  lifetime  of  his 
daughter,  to  divide  the  principal  equally  between 
the  children  or  a  child  of  the  said  James  Gawen, 
Jane   Prescott,  and   Jane   Gawen.     And  he  gave 
the    further    sum   of    2200/.,   three-and-half    re- 
duced Bank  annuities  to  his  trustees,  upon  similar 
trusts,  as  declared  concerning  the  sum  of  3600/., 
(with  the  exception  that  the  life  interests  given  therein 
to  his  sister  and  daughter,  were  transposed).     The 
testator  appointed  his  said  cousin,  James  Gawen 
the  elder,  James  Gawen  the  younger,  and  James 
Terry  his  executors.  •  The  attestation  clause  was  as 
follows  :  **  Signed,  sealed,  published,  and  declared 
by  the  said  Henry  Prescott,  the  testator,  as  and  for 
his  last  will  and  testament,  in  the  presence  of  us, 
who  in  his  presence  of  us  (a) ^  who  in  his  presence, 

(a)  So  iD  the  original  will. 
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1842,  "  I  had  been  instructed  by  the  deceased  to  prepare 
Jan«23rd.  his  will.  Oo  Sunday  morning,  the  7th  of  July,  I 
Govs  was  sent  for  to  attend  the  deceased ;  I  went,  taking 
Ga^^^.  ^i*^h  roe  the  will.  Upon  going  into  the  deceased's 
bed-room,  I  found  his  sister  there;  the  deceased 
begged  her  to  leave  the  room,  which  she  did.  I 
sat  down  by  the  bed-side,  and  read  the  contents  of 
the  will  over ;  I  said  *  We  shall  want  a  light  to  seal 
with,  and  also  another  witness ;'  the  deceased  called 
his  sister  to  fetch  a  light,  and  she  was  then  informed, 
either  by  me  or  by  the  deceased,  that  a  second 
witness  was  wanted.  Whilst  she  was  gone  for  a 
witness,  I  affixed  a  seal  to  the  will;  in  a  few 
minutes  she  returned,  bringing  with  her  a  person. 
I  then,  as  I  now  best  recollect  and  believe,  gave 
the  will,  which  I  had  read  over,  into  the  deceased's 
own  hands,  and  in  the  presence  and  hearing  of  my 
fellow  subscribing  witness,  I  dictated,  and  the  de- 
ceased, after  my  dictation,  deliberately  repeated 
these  words :  ^  This  is  my  will,  it  is  as  I  wish  it, 
and  I  wish  you  to  witness  it ;'  and  the  will  being 
then  placed  before  the  deceased,  he,  in  my  pre- 
sence, and  in  the  presence  of  G.  Stanley,  signed 
his  name  at  the  foot  of  each  sheet  of  the  will,  and 
upon  completing  his  signature  on  the  last  sheet 
thereof,  he,  by  my  direction,  touched  with  his 
finger  the  seal  affixed  thereon,  and  declared  such 
to  be  his  act  and  deed.  The  will  was  then  attested 
by  myself  and  by  Stanley,  by  our  signing  our  res- 
pective names  to  each  sheet  thereof,  and  our 
initials  against  certain  alterations  in  the  will,  in 
the  presence  of  the  deceased  and  of  each  other. 
Neither*of  us  had  quitted  the  room  from  the  time 
of  Stanley  first  entering  the  same,  until  after  the 
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will  had  been  executed  and  attested.    The  altera-       1842. 
tioDs  in  the  will  were  made  in  the  presence  of  the    June  23rd. 
deceased,  previous  to  the  execution  by  him  of  the       g^ 

George  Stanley,  (the  other  subscribed  witness,) 
deposed,  ^'I  was  acquainted  with  the  deceased 
for  upwards  of  twenty  years.  On  Sunday,  the  7th 
of  July,  1839, 1  was  going  towards  the  house  of  the 
deceased,  I  saw  his  sister  stop  a  Mr.  Fisher,  she 
nid,  seeing  me,  '  never  mind,  here  is  Mr.  Stanley, 
my  brother  would  rather  have  him,*  I  went  with 
her  into  the  deceased's  bed-room,  I  found  him  with 
Mr.  Cattams,  the  latter  said,  ^  have  you  any 
objection  to  sign  Mr.  Prescott's  will,'  I  replied, 
'  No,'  he  said,  '  I  suppose  you  don't  wish  to  hear  it 
read,'.  I  replied,  *  if  Mr.  Prescott  is  satisfied,  I  am.' 
At  this  time,  the  will  was  lying  on  a  small  table  in 
the  room  :  Mr.  Cattams  asked  me  to  sign  the  will, 
and  I  signed  my  name  to  it,  I  believe  four  times. 
I  had  not  at  such  time  seen  the  deceased  sign  the 
will,  but  at  the  time  of  my  signing,  I  am  sure  that 
I  saw  Mr.  Prescott's  handwriting  to  the  will :  I 
saw  his  name  written  close  to  the  place  where  I 
signed ;  not  more  than  one  minute  passed  between 
the  time  of  my  entering  the  room  and  the  time  of 
Mr.  Cattam's  asking  me  to  sign.  The  will  had 
not,  at  least  while  I  was  in  the  room,  been  in  the 
bands  of  Mr.  Prescott  before  I  signed,  but  it  was 
lying  on  a  small  table.  Besides  signing  my  n^^ime 
four  times,  as  I  believe,  I  set  my  initials  in  the 
margin.  After  I  had  signed,  I  turned  about,  and 
vent  to  the  bed-side,  and  spoke  to  the  deceased ; 
during  this  time  Mr.  Cattarns  was  behind  me 
where  the  will  was.     I  did  not  see  him  sign  the 
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1842.      occasion ;    two  years  and  a  half  elapse  between 

June  23rd.    the  time  of  the  execution  of  the  will,  and  of  his 

G^       examination  in   the    cause  ;    it    is  very  possible 

Gaww.      Stanley  may  have  forgotten  the  circumstances ;  he 

may  have  heard  remarks  made  in  conversation  as 

to  the  nature  of  the  will,  and  may  have  had  an 

idea  so  impressed  on  his  mind,  as  to  lead  him  to 

the  belief  that  the  will  was  not  actually  signed  in 

his  presence ;  but  there  is  no  absolute  necessity  for 

saying  that  he  is  perjured. 

It  has  been  urged,  that  Mr.  Cattarns  has  a 
strong  bias  to  sustain  his  own  act,  inasmuch  as, 
being  the  solicitor  called  in  to  draw  and  advise  as 
to  the  execution  of  the  will,  he  must  consider  his 
professional  reputation  at  stake,  if  he  has  not  con- 
ducted the  transaction  in  a  legal  manner,  so  as  to 
sustain  his  act.  If  this  is  to  throw  suspicion  on  his 
testimony,  it  is  a  circumstance  which  will  go  to  the 
credit  of  every  solicitor,  who  is  called  on  to  gii^e 
evidence  in  this  Court  with  respect  to  a  testa- 
mentary business  transacted  by  him ;  for  no  solicitor 
can  give  evidence  on  such  a  point,  without  feeling, 
that  to  some  extent  at  least,  his  professional  cha« 
racter  is  at  stake.  Am  I  to  presume  that  Mr.  Gat^ 
tarns  has  misrepresented  the  facts,  in  order  to 
substantiate  this  will,  and  that,  after  making  the 
affidavit  of  the  29th  of  July,  to  which  I  have  before 
alluded,  Mr.  Cattarns  could,  in  the  short  interval 
of  the  few  days  which  elapsed  between  the  date  of 
the  will  and  the  affidavit,  have  forgotten  the  cir<* 
cumstances  attending  the  execution  of  it.  The 
question  is  not  one  of  credit  between  two  witnesses, 
both  similarly  circumstanced  as  regards  the  facts  of 
a  case>  but  between  two  witnesses,  one  of  whom 
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1842. 


June  23rd. 

Gove 
mgaintt 
Gawkn. 


being  placed  opposite  it,  and  with  this  alteration 
the  will  is  approved  of  by  the  deceased ;  a  light  is 
brought,  a  seal  affixed  ;  another  witness  is  sent  for, 
and  Stanley  is  met  with ;  he  is  asked  to  attest,  and, 
according  to  his  evidence,  he  does  so ;  the  whole 
story  shews  the  will  was  prepared  with  the  utmost 
deliberation. 

Under  these  circumstances,  I  think,  without 
reflecting  the  least  on  Mr.  Stanley,  that  I  am 
bound  to  give  credit  to  Mr.  Cattams.  I  confirm 
the  will,  and  direct  the  probate  to  be  re-delivered 
out. 


1842. 

July  19th. 


Ilott  against  Genge. 


A.  B.,  (de- 
oetsed),  re- 
quested two 
persons,  pre- 
sent at  the 


The  Rev.  H.  Masterraan,  the  Vicar  of  Milton 
Abbas,  in  the  county  of  Dorset,  died  on  the  8th  of 
December,  1841.  On  his  death,  a  testamentary 
same  time  "to  paper  was  fouud,  dated  the  8th  of  September,  1841, 
for  him/'which  it  was  in  the  handwriting  of  the  deceased,  signed 
pmencerthe  by  him,  and  the  names  of  three  witnesses  appeared 
Cld^r^at*^  subscribed  to  it.  The  attestation  clause  was  as 
dWwtl^any  ^^^'^ws : — **  Signed,  sealed,  and  delivered  in  the 
presence  of  us,  this  8th  day  of  September,  1841, 
Samuel  Hopkins — Henry  Eaton — John  Chafffey." 
This  clause  not  shewing  that  the  9th  section  of  the 
1  Vict.  c.  2(J,  had  been  sufficiently  complied  with, 
the  subscribing  witnesses  were  applied  to,  to  make 
an  affidavit  in  the  form  required  by  the  Prerogative 


writing  what- 
ever on  it ; 
A.  B.  did  not 
state  what  was 
the  nature  of 
the  paper  in 
question.     On 
the  death  of 
A.  B.,  it  was 
found  to  be 
his  intended 
will. 

Held,  that  it  was  not  entitled  to  probate,  the  provisions  of  the  9th  section  of  the  1  Vict.  c.  26, 
not  having  been  complied  with. 
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^842,  ink-bottle,  and  which  apparently  the  deceased  had 
July  i9tiu  been  just  using,  and  signed  his  name  in  the  testator's 
iLorr  presence,  and  in  the  presence  of  Eaton,  and  Eaton 
Gm^  Also  signed  his  name  in  the  presence  of  Hopkins  and 
of  the  deceased,  but  that  the  upper  part  of  the 
paper  was  so  folded  or  turned  down,  as  to  conceal 
the  writing  on  the  concluding  part  thereof,  so  that 
Hopkins  and  Eaton  could  not  see  whether  or  no 
there  was  any  signature  or  seal  to  it.  That  the 
deceased,  on  the  same  afternoon,  called  on  J. 
Chaffey,  and  requested  him  to  put  his  name  to  the 
paper,  under  those  of  Hopkins  and  Eaton,  which  he 
accordingly  did  ;  that  the  paper  was  i^in  so 
folded  or  turned  down,  as  to  conceal  the  writing  on 
the  concluding  part  thereof,  but  neither  Hopkins 
or  Eaton  were  present  when  Chaffey  signed." 

The  second  Article  pleaded  the  handwriting  of 
the  deceased  to  the  paper. 

The  subscribing  witnesses  having  been  examined, 
it  appeared  by  their  evidence,  that  the  deceased  did 
not  sign  the  paper  in  their  presence,  and  that  they 
never  saw  his  name  or  seal  to  the  paper. 

The  case  came  on  for  hearing. 

Haggard  and  M.  Phillimore  in  support  of  the 
will,  argued,  that  this  was  a  will  which  the  Court 
would  be  anxious  to  support.  That  in  White  v. 
Trustees  of  the  British  Museum  (u),  and  Doe  dem. 
Jackson  V.  Jackson  (6),  the  question,  whether  the 
signature  of  a  testator  to  a  will  was  made  before 
the  witnesses  subscribed,  was  left  as  a  fact  to  a  jury, 
and  a  jury  will  presume  the  fact  to  be  one  way  or  the 
other  on  the  reasonable  probabilities  of  a  case.    That 

[a)  6  Bing.  310. 

(^)  Coram,  Parke»  B.»  North  Circuit,  16th  March,  1842. 
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1842,  the  witnesses  in  this  case,  would  be  to  do  so  in  the 

July  i9th.  teeth  of  the  evidence. 

hM^  In  reply,  Starkie  on  Evidence j  (p-  1685,)  and 

oSm.  Peate  v.  Ongley  (a)  were  referred  to. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  Rev.  H.  Masterman  died  on  the  8th  of  De- 
cember, 1841 ;  he  left  a  will,  all  in  his  own  hand- 
writing, dated  the  8th  of  September,  1841,  signed 
by  the  deceased,  and  with  an  attestation  clauset 
**  Signed,  sealed,  and  delivered  in  the  presence  of/' 
(three  persons,)  Samuel  Hopkins,  Henry  Eaton, 
and  John  Chaffey.  The  signature  of  the  deceased, 
and  the  date  of  the  year  in  which  the  execution 
took  place,  appear  to  have  been  inserted  after  the 
body  of  the  will  was  written  : — the  purport  of  the 
will  is  to  give  legacies  to  friends  and  servants. 
[The  Court  stated  the  contents  of  the  will,  and  pro- 
ceeded.] 

Now  this  is  a  will  which  the  Court  would  be 
disposed  to  support,  if,  under  the  circumstances^ 
it  can  do  so ;  there  can  be  no  doubt  of  the  intention 
of  the  deceased,  that  it  should  operate  as  a  disposition 
of  his  property. 

The  will  is  propounded  by  Mr.  Ilott,  the  executor, 
who  is  a  legatee  in  a  sum  of  400/.,  and  is  opposed 
by  Mrs.  Margaret  Genge,  a  second  cousin  of  the 
deceased.  The  question  is,  whether  it  is  executed 
pursuant  to  the  provisions  of  the  9th  section  of  the 
1  Vict.,  c.  26,  inasmuch,  as  the  attesting  witnesses 
did  not  see  the  testator  write  his  name,  so  as  to  be 

(a)  Com.  196. 
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1842.  the  door  at  which  we  entered.  He  was  doing 
July  19th.  something  to  a  paper/'  (no  doubt  it  was  this  very 
i^  paper)  **  for  I  could  see  a  portion  of  it,  I  think  he 
^^  was  folding  it/'  "  It  was  at  that  table  and  desk 
that  he  did  all  his  writings,  then  he  used  to  be 
sitting,  for  it  was  high  enough  for  that,  and  no 
more,  but  at  the  time  of  which  I  am  speaking  he 
stood  leaning  forward  ;  I  am  sure  he  was  doing 
something  to  the  paper,  folding  it  I  think,  I  could 
not  swear  that  he  was  not  writing,  but  I  think,  if  he 
was  writing  when  we  went  in,  I  should  have  seen 
and  remembered  his  putting  his  pen  into  the  little 
glass  inkstand  in  which  it  was  when  I  saw  it,  as  I 
shall  depose,  and  where  it  always  was,  at  the  right 
hand  comer  of  the  little  desk.  He  was  standing 
as  I  have  said,  but  he  often  stood  to  write  so  much 
as  his  name  :  his  chair  was  close  by.  He  stood  for 
perhaps,  as  much  as  a  minute,  and  then  turning 
round,  he  said,  (seeing  us  both,)  addressing  me* 
•  Well,  Hopkins,  you  are  come,'  he  had  the  paper  in 
his  hand,  the  one  I  signed,  and  he  then  said  that 
he  wished  me  or  us,  (^  you,  he  said,')  to  do  a  little 
job  for  him,  or  to  that  effect.  I  stepped  forward, 
and  the  deceased,  holding  the  paper  down  on  the 
desk  with  one  hand,  told  me  to  sign  my  name 
'there'  or  'here'  pointing  with  the  other  hand 
where.  I  saw  no  writing  at  all  upon  it,  it  was  folded 
in  such  a  manner  that  whatever  was  upon  it  was 
covered  by  the  folding  of  it  down.  The  place 
where  he  told  me  to  sign  was  up  as  close  to  the  fold 
as  it  well  could  be.  The  deceased  took  the  glass 
inkstand  or  flat  bottle  with  the  pen  in  it  out  of  the 
desk,  and  put  it  on  the  table  by  the  side  of  the 
desk,  and  then,  as  he  pointed,  I  wrote  my  name. 
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1842.  the  mind  of  the  witness  is,  that  he  did  not  sign  in 
July  i9th.  his  presence,  for  on  the  second  interrogatory,  he 
il^  says:  **  I  cannot  positively  swear  that  Mr.  Master- 
^'^  man  did  or  did  not  sign  his  name  in  my  presence*, 
on  the  occasion  in  question ;  I  have  deposed  to  the 
hest  of  my  recollection  and  belief,  to  what  passed, 
and  to  all  that  passed  on  that  occasion ;  I  am  sure 
that  he  did  not  shew  his  signature  to  me ;  if  it  was 
there,  I  did  not  see  it.  He  did  not  acknowledge  it 
by  any  words  spoken  in  my  hearing,  and  my  belief 
is,  that  he  did  not  sign  his  name  in  my  presence. 
I  cannot  at  all  say  whether  the  name  of  the  deceased 
had  or  had  not  been  signed  by  him  before  he  de- 
sired me  and  my  son-in-law  to  witness  it  as  we  did. 
Mr.  Masterman  has  frequently  asked  me  to  sign 
papers  for  him.  I  did  not  know  what  the  paper 
was  (which  I  so  signed  as  I  have  deposed),  when  I 
signed  it." 

To  the  third  interrogatory,  he  says, — 
^'  I  cannot  swear  that  the  deceased  did  write  any- 
thing at  all  in  my  presence,  on  the  occasion  deposed 
of  between  the  time  when  I  so  went  to  him  in  his 
study,  and  of  my  subscribing  my  name  as  I  have 
deposed.  If  he  did  write  anything,  I  do  not  know 
why  it  might  not  have  been  as  well  filling  up  the 
date,  as  signing  his  name." 

The  witness  Henry  Eaton,  the  son-in-law,  de- 
poses much  to  the  same  effect.  He  says:  '^  Mr. 
Masterman  had  his  back  to  us  as  we  entered.  The 
desk  stood  on  a  table  up  against  the  wall :  I  had 
often  seen  him  writing  at  that  desk,  in  that  place. 
He  commonly  sat  to  write.  He  was  a  tall  man, 
and  had  to  stoop  if  he  stood  to  do  anything  at  that 
desk.     When  I  went  into  the  room,  I  saw  nothing 
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1^^*  way  for  me,  and  I  took  his  place.  Whether  Mr. 
July  i9Ui.  Masterman  took  up  the  paper,  which  we  had  signed 
ii[on  in  our  presence,  or  let  it  remain,  I  am  not  able  to 
g^o!l  say ;  I  have  seen  blotting  paper  in  the  desk  and  on 
it  before  now,  but  I  saw  none  and  none  was  used 
that  day.  When  we  first  went  into  the  study 
(which  is  a  very  small  room),  I  stood  rather  behind 
Hopkins,  and  could  not  see  quite  so  well  as  he ;  I 
should  rather  say  Mr.  Masterman  did  not  than  that 
he  did  write  on  the  paper  while  we  were  with  him ; 
I  doubt  if  there  was  altogether  time  for  him  to  have 
written  and  folded  the  paper  too ;  I  do  not  call  to 
mind  anything  else  having  passed ;  Mr.  Masterman 
certainly  did  not  tell  us  what  paper  it  was  which 
we  were  signing."  Then  further  on  he  says — 
**  How  the  paper  was  folded  on  that  occasion,  I 
cannot  now  say,  or  how  Mr.  Masterman  contrived 
it,  but  he  did  by  some  means  cover  it  all  up,  except 
just  the  space  left  for  us  to  sign  as  we  did.'* 

Upon  interrogatories,  this  witness  deposes  very 
much  to  the  effect  I  have  already  stated,  with  re* 
gard  to  the  first  witness.  These  are,  in  effect,  the 
only  two  witnesses,  for  the  third  witness  was  alone 
at  the  time  of  his  attestation  of  the  will,  and  his 
attestation,  therefore,  would  not  be  sufficient  to 
comply  with  the  requisites  of  the  act  of  Parliament. 

What  is  the  result  ?  The  witnesses  are  called  in 
to  attest  a  paper ;  the  testator  is  a  tall  man,  standing 
at  a  table,  which  caused  him  to  stoop ;  he  was  doing 
something  with  the  paper ;  the  impression  made 
on  the  mind  of  the  one  witness  is,  that  he  was 
folding  the  paper ;  of  the  other,  that  he  was  getting 
it  ready  for  them  to  sign ;  neither  witness  can  take 
upon  himself  to  swear  that  he  saw  the  deceased 
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1842.      notwithstanding  I  have  a  strong  indination  to  carry 
^Jttiyi9thr~  into  effect  the  clear  intentions  of  the  deceased,-— 

Um       that  the  instrument  was  signed  in  the  presence  of 

Gnlol!!      the  witnesses. 

This  brings  me  then  to  the  second  point,  whether 
the  signature  was  acknowledged  in  the  presefice  of 
the  witnesses ;  I  have  already  stated,  that,  notwith- 
standing the  form  of  the  plea,  the  Court  would  be 
inclined  to  give  the  party  the  benefit  of  any  proof, 
which  pay  arise  from  the  circumstances  of  the  case. 
It  is  not  contended,  that  there  was  any  express  ac- 
knowledgment of  a  signature,  that  the  deceased 
said,  **  This  is  my  signature,  and  I  request  you  to 
attest  it," — the  case  must,  therefore,  rest  on  what 
may  be  considered  a  virtual  acknowledgment  of  a 
signature  :  it  is  not  necessary  that  a  testator  should 
state  to  the  witnesses  that  it  is  his  signature ;  the 
production  of  a  will  by  a  testator,  it  having  his  name 
upon  it,  and  a  request  to  the  witnesses  to  attest  it» 
would  be  a  sufficient  acknowledgment  of  the  signa- 
ture under  the  present  statute. 

This  was  the  point  most  strongly  pressed  in  the 
argument,  and  it  was  contended,  that  with  reference 
to  cases  under  the  Statute  of  Frauds,  what  was 
done  in  this  case  was  sufficient  to  constitute  an 
acknowledgment  of  the  signature  :  before  I  refer  to 
the  cases  cited,  it  will  be  necessary  to  consider  the 
wording  of  the  two  statutes, — the  Statute  of  Frauds^ 
and  the  statute  1  Vict.  c.  26.  By  the  Statute  of 
Frauds,  (29  Car.  2,  c.  3,)  '*  All  devises  and  bequests 
of  any  lands  or  tenements,  shall  be  in  writing,  and 
signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  or  by  his  express 
directiou,  and  shall  be  attested  and  subscribed,  in 
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1842.  foot  or  end  thereof:  this  paper  is  signed  at  the 
July  i9Ui.  foot  or  end  by  the  testator, — ^there  is  no  doubt  of 
iLorr  that.  The  section  goes  on,  **and  such  signature 
SiwoB.  shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  witnesses,  present  at 
the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  tes- 
tator, but  no  form  of  attestation  shall  be  necessary/' 
Here  it  is  enacted,  not  that  the  will  shall  be  signed, 
but  *^  that  the  signature  shall  be  made  or  acknow- 
ledged;" some  doubt  was  raised  soon  after  the 
passing  of  the  act,  whether  an  acknowledgment  was 
not  confined  to  cases  where  the  signature  was  made 
by  "  some  other  person"  for  the  testator,  but  the 
Court  was  of  opinion  that  the  acknowledgment  ex- 
tended to  the  signature,  whether  made  by  the 
testator  himself,  or  by  another  for  him.  (e) 

The  question,  then^  in  this  case  is,  whether  there 
was  an  acknowledgment  of  the  signature  by  the 
testator  to  two  witnesses  present  at  the  same  time  ? 
If  there  was  such  an  acknowledgment,  the  statute 
has  been  complied  with,  for,  undoubtedly,  the  two 
witnesses  were  present  at  the  time  of  the  acknow- 
ledgment, if  any  took  place,  and  they  subscribed 
the  will  in  the  presence  of  the  testator.  The  first 
observation  that  arises  on  this  is,  that  the  wording 
of  the  present  statute  varies  materially  from  the 
corresponding  section  in  the  Statute  of  Frauds; 
there  nothing  was  said  as  to  acknowledgment  of  the 
signature  by  the  testator ;  a  will,  therefore,  might 
be  signed  by  the  testator,  or  by  some  other  person 
in  his  (the  devisor's,  not  the  witness's,)  presence, 

C«)  In  the  Goods  of  Carndhu  Regam,  1  Curt.  908. 
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1842.       found,  the  Lord  Chief  Justice  delivered  the  opinion 
July  19th.     of  the  Court. 
iT^  In  that  case,  then,  it  appears,  that  the  deceased 

SSoi  had  signed  his  name  to  the  paper  before  he  pro- 
duced it  to  either  of  the  witnesses,  that  he  pro*^ 
duced  it  to  two  witnesses  who  did  not  see  the  sig* 
nature  of  the  deceased,  and  he  afterwards  produced 
it  to  a  third  witness. 

[The  Court  read  the  statement  of  the  case  as  re- 
ported in  6  Bingham.'] 

Serjeant  WUde^  in  arguing  the  case  on  the  one 
side,  says :  *^  It  is  not  required  by  the  statute  that 
the  witnesses  should  see  the  devisor  sign ;  or  that 
he  should  sign  in  their  presence :  nor  that  all  the 
witnesses  should  subscribe  in  the  presence  of  each 
other :  nor  that  they  should  know  the  inst]:ument 
they  have  subscribed  to  be  a  will." 

I  refer  to  this  on  account  of  an  observation  of 
Lord  Chief  Justice  Tindal,  which  here  occurs  :  his 
Lordship  says, —  **  If  the  will  be  not  actually  signed 
by  the  devisor  in  the  presence  of  the  witnesses,  must 
it  not  be  acknowledged  as  such  to  them  ?" 

Then  Serjeant  Wilde  answers ;  "  The  devisors  de- 
siring the  witnesses  to  subscribe  the  instrument  under 
the  usual  formulary  of  attestation,  is  a  sufficient  ac- 
knowledgment of  his  having  signed  it  himself,  and 
intending  the  instrument  should  be  effective." — Be 
it  remembered,  that  it  had  been  found  that  this  will 
was  actually  signed  at  this  time. — **  There  is  no 
other  object  for  which  he  can  be  conceived  to  have 
required  their  subscription.  Consistently,  therefore, 
with   the  decisions   before  referred   to,  the  word 

*  attested,'  as  employed  in  the  statute  in  conjunction 

*  with  subscribed/  can  only  mean^  that  the  witnesses 
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1842.       that  the  inquiry  is  simplified,  and  reduced  to  this 
July  19th.     single  question,  whether  the  devise  was  attested  by 
iT^       them  within  the  meaning  of  the  statute  ?" 
Ge"no*f!  '^^^  Chief  Justice  founds  his  judgment  on  the 

special  verdict,  and  he  says — having  all  these  facts 
before  him,  all  found  by  the  special  case — "  It  has 
been  held  in  so  many  cases,  that  it  must  now  be  taken 
to  be  settled  law,  that  it  is  unnecessary  for  the  testator 
actually  to  sign  the  will  in  the  presence  of  the  three 
witnesses  who  subscribe  the  same  ;  but  that  any  ac- 
knowledgment before  the  witnesses  that  it  is  his 
signature,  or^^^any  declaration  before  them  that  it  is 
his  will,  is  equivalent  to  an  actual  signature  in  their 
presence,  and  makes  the  attestation  and  subscrip- 
tion of  the  witnesses  complete.  The  case  of  Ellis 
V.  Smithy  which  was  decided  by  Lord  Chancellor 
Hardwicke,  assisted  by  the  Master  of  the  Rolls, 
Sir  J.  Strange^  Lord  Chief  Justice  WilleSj  and  Lord 
Chief  Baron  Parker,  all  persons  of  high  and  eminent 
authority,  is  express  to  the  latter  point.  The  ob- 
jection, therefore,  to  the  execution  of  the  present 
will,  does  not  rest  upon  the  fact  that  it  was  not 
signed  by  W.  White  in  their  presence;  but  that 
with  respect  to  two  of  the  witnesses,  Hounslow  and 
Bristow,  there  was  no  acknowledgment  of  his  sig- 
nature, nor  any  declaration  that  it  was  his  will ; 
but  that  they  signed  their  names  in  entire  ignorance 
of  the  nature  of  the  instrument,  or  of  the  object  for 
which  their  names  were  written.  And  it  is  argued, 
that  if  such  subscription  of  their  names  satisfies  the 
intention  of  the  statute,  the  word  attested,  will  have 
no  force  whatever,  and  may  be  considered  as  if  it 
had  never  been  inserted. 

**  The  question,   however,  appears  to  us  to  be, 
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^^^'      the  signature  of  the  three  nameSy  could  not  pos- 
juiyuith.     gibiy  enure   to  charge   themselves,  or  any   other 
Iloit       person,  and  could  not  have  been  done  for  any  other 
Genob.       purpose  whatever  than  simply  to  make  them  wit- 
nesses to  the  will.     And,  lastly,  it  appears  from  the 
same  inspection,  that  immediately  above  the  names 
of  the  witnesses,  there  was  written,  in  the  hand- 
writing of  the  testator,  these  words,  *  in  the  presence 
of  us  as  witnesses  thereto,'  which  do  amount  to  a 
clear  and  unequivocal  indication  of  the  testator's- 
intention   that  thev    should    be   witnesses  to    his 
will. 

*'  When  therefore  we  find  the  testator  knew  this 
instrument  to  be  his  will ;  that  he  produced  it  to 
the  three  persons  and  asked  them  to  sign  the  same  ; 
that  he  intended  them  to  sign  it  as  witnesses  ;  that 
they  subscribed  their  names  in  his  presence,  and 
returned  the  same  identical  instrument  to  him  ;  we 
think  the  testator  did  acknowledge  in  fact,  though 
not  in  words,  to  the  three  witnesses,  that  the  will 
was  his.  For  whatever  might  have  been  the  doubt 
upon  the  true  construction  of  the  statute,  if  the  case 
were  res  Integra j  yet  as  the  law  is  now  fully  settled, 
that  the  testator  need  not  sign  his  name  in  the 
presence  of  the  witnesses,  but  that  a  bare  acknow- 
ledgment of  his  handwriting  is  a  sufficient  signature 
to  make  their  attestation  and  subscription  good 
within  the  statute,  though  such  acknowledgment 
conveys  no  intimation  whatever,  or  means  of  know- 
ledge, either  of  the  nature  of  the  instrument,  or  the 
object  of  the  signing :  we  think  the  facts  of  the 
present  case,  place  the  testator  and  the  witnesses 
in  the  same  situation  as  they  stood  where  such  oral 
acknowledgment  of  signature  has  been  made,  and 
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1842.       was,  whether  the  deceased  had  acknowledged  his 
July  19th.     signature  to  two  witnesses  present  at  the  same  time  ? 
Ilott  The  facts  of  the  case  are  these,  the  testator  called 

g^'oIJ!  one  of  his  confidential  clerks  into  a  counting-house, 
he  produced  a  paper,  and  told  him  it  was  his  will, 
(this  witness  was  the  only  witness  examined  at  the 
trial,)  this  paper  was  read  over  by  the  clerk  in  the 
presence  of  the  testator,  he  knew  what  the  will  was, 
and  that  it  was  signed  by  the  testator,  who  inquired 
of  him  who  was  likely  to  attest  it  as  a  second 
witness,  he  named  another  person,  a  second  clerk, 
the  testator  was  unwilling  that  the  second  clerk 
should  know  the  nature  of  the  paper,  and  on  his 
being  called  in,  he  placed  his  arm  on  the  instrument 
so  that  the  second  witness  could  not  see  the  sig- 
nature or  know  the  contents  of  the  paper,  both 
witnesses  attested  in  the  presence  of  the  testator, 
both  witnesses  were  present  at  the  same  time,  but 
when  the  will  was  produced  to  the  second  to  sign, 
he  did  not  know  whether  it  was  signed  by  the 
testator  or  not,  by  reason  of  the  testator  placing  his 
arm  on  it.  The  first  witness  knew  it  was  a  will 
and  signed  by  the  testator,  both  subscribed  it  in  the 
presence  of  the  deceased  ;  the  question  was,  whether 
this  was  a  valid  execution  of  the  will ;  the  ob- 
servations of  Baron  Parke^  are  these, — I  think  Mr. 
Baron  Parke  rather  expected  the  verdict  would  be 
against  the  will. — He  left  it  to  the  jury  to  say, 
whether  it  was  the  intention  of  the  testator  to 
acknowledge  his  signature  to  the  second  witness, 
he  says,  **  This  is  a  dry  question  of  fact  which  you 
have  to  decide,  reference  has  been  made  to  a  tase  of 
White  V.  Trustees  of  the  British  Museum;  one 
question  is,  whether  the  testator  meant  the  second 
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1842.      from  the  first  witness  that  on  being  called  into  the 

July  19th.     counting-house,   he  found  the  testator  engaged  in 

Ilott       writing,  so  far  as  this  witness  is  concerned,  he  not 

Gwoi.      ^^^y  shews  him  his  signature,  but  gets  him  to  read 

the  will.     It  is  also  quite  clear  that  he  did  not  want 

Rowley,  (the  second   witness,)  to  know   that   the 

paper  he  was  called  in  to  witness  was  a  will.     It  is 

for  the  lessor   of  the    plaintiff  to   shew   that   the 

signature  was  exposed,  if  it  was,  without  the  testator's 

saying  anything,  or  if  blotting  paper  were  put  over 

the  signature,  that  would,  I  think,   exclude  any 

presumption  that  he  intended  to  acknowledge  his 

signature  before  the  witnesses." — This  shews  the 

inclination  of  Mr.  Baron  Parke's  mind,  as  to  what 

amounts  to  acknowledgment. 

The  jury  returned  a  verdict  in  favour  of  the 
will  (a). 

If  that  case  had  been  decided  by  a  Court  of  Law, 
it  would  have  an  important  bearing  on  this  case. 
In  this  case  it  has  not  been  proved  that  the  will  was 
signed  by  the  testator  before  the  witnesses  attested 
it,  in  that  case  it  certainly  was  quite  clear  that  it 
was  signed  at  the  time ;  the  circumstances  are  very 
different;  and  I  think  Mr.  Baron  Parke  expected 
that  the  jury  would  have  found  a  special  verdict, 
and  left  it  to  the  Court  to  establish  whether  it  was 
a  will  or  not,  it  is  evident  Mr.  Baron  Parke  had  a 
strong  doubt  whether  this  was  a  suflBcient  execution. 
With  reference  then  to  the  express  direction  in  the 
statute,  that  where  the  will  is  not  signed  in  the 
presence  of  the  witnesses,  the  signature,  (not  the 
will,)  shall  be  acknowledged,  I  am  of  opinion,  under 

(a)  A  rule  for  a  new  trial  in  this  case  was  made  absolute  by  the 
Court  of  Queen's  Bench  on  Saturday  May  6th,  1843. 
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1842.       membered,  procured  by  himself  on  his  own  oath 
Nov.  2Dd.     as  to  the  truth  of  its  contents. 


Clowbb 

Cww»  '^^  Curiam. — The  ground  of  nullity  set  forth  in 

the  citation,  is  fraud  in  procuring  the  license,  not 
imposition  practised  on  the  party  in  inducing  the 
marriage. 

[Argument  resumed].  The  identity  of  the  par- 
ties actually  married  with  that  of  the  parties  named 
in  the  license,  stands  confessed  in  the  libel,  and, 
therefore,  Sullivan  v.  Sullivan  (a)  is  in  point, 
Hawke  V.  Corn  (b). 

The  QueerCs  Advocate  and  Harding^  in  support 
of  the  libel. 

This  is  the  very  case  of  fraud  in  procuring  a 
license,  which  is  contemplated  in  Cope  v.  Burt  (c), 
as  sufficient  to  invalidate  a  marriage ;  the  name  of 
**  Terry"  was  here  assumed  by  the  party  for  the 
express  purpose  of  inducing  the  marriage.  Even 
if  no  imposition  in  this  respect  was  practised  on  the 
husband,  the  ordinary  has  been  imposed  upon. 
Lord  Stowell,  in  Cope  v.  Burt^  says, — "  There  was 
no  imposition  on  the  ordinary,  or  on  the  minister, 
or  on  either  of  the  parties,  Bex  v.  Burton  on 
Trent  (d) ;  Evrnig  v.  Wheatley  (e)"  The  ordinary 
may  refuse  to  grant  a  license,  just  as  banns  may 
be  publicly  forbidden ;  if  it  is  essential  that  the  true 
names  of  parties  should  be  given  in  the  publication 
of  banns,  is  it  not  equally  necessary  that  the  or- 

(a)  2  Cons.  238.  (d)  3  M.  &  S.  437. 

ib)  2  Cons.  280.  (e)  2  Cons.  275. 

(o)  1  Cons.  434. 
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1842,       both  from  the  affidavit  to  lead  the  license  and  from 
Not.  and.     the  facts  set  forth  in  the  libel,  that  it  was  the  io- 
Clo^      tendon  of  Mr.  Clowes  to  contract  a  marriage  with  a 
cf!!l^      person  answering  to  that  name  ;  and  it  is  also  clear 
that  he  did  marry  the  person  whom  by  that  descripticm 
he  did  intend  to  marry.  There  is  no  error  de  carpare^ 
if  anything,  it  is  error  nominis.    There  is  no  aver* 
ment  in  the  libel  that  this  marriage  is  invalid  by 
reason  of  want  of  consent,  of  affinity,  or  other  legal 
cause ;  what  then  is  the  ground  on  which  the  Court 
is  asked  to  declare  this  marriage  to  be  null  and  void  ? 
— Fraud  ; — Of  what  description  ? — In   obtaining 
the  license ; — In  what  respect  ? — That  one  of  the 
parties  is  therein  designated  by  a  name  she  was  not 
entitled  to  bear.  It,  however,  appears  that  previous 
to  and  at  the  time  of  the  marriage,  the  party  was 
well  known  to  Mr.  Clowes,  she  was  living  with 
him  as  his  mistress.    The  particular  circumstances 
of  this  case  may  be  different  from  those  of  former 
cases  of  this  nature,  but  the  same  principle  must 
govern  in  all :     I  take  it  to  be  this — where  there 
has  been  no  error  as  to  the  person,  and  no  frauc 
practised  in  obtaining  the  license,  that  is,  such  frauf 
as  if  known  would  have  prevented  the  granting  t 
the  license,  the  marriage  cannot  be  voided  ; — ^thie 
consider  as  the  result  of  the  decisions  in  Cope 
Burt  and  Cockbum  v.  Garnault  (a).    What  then  \ 
the    circumstances  which  are    to  distinguish   f 
case  from  that  of  Cope  v.  Burt  ?  In  this,  as  in  f 
case,  the   party  had   previously  to  the   marr 
borne  the  name  by  which  she  was  married,  she 
not  assumed  it  for  the  purpose  of  procuring 
marriage.     In  Cope  v.  Burt^  the  real  name 

(a)  Cited  1  Cons.  435. 
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1842.  the  marriage  in  point  of  consanguinity;  I  really 
Nov.  2iid.  cannot  understand^  when  it  is  said,  this  is  a  void 
cT^Et  marriage,  what  is  there  to  render  it  void  ?  What 
Cwwl^  w  there  to  vitiate  the  license?  there  is  no  sub- 
stitution of  one  person  for  another;  both  parties 
were  able  and  willing,  and  meant  to  contract  this 
marriage ;  the  whole  of  the  contents  of  the  libel 
shew  that  neither  of  the  two  persons  was  deceived 
by  the  substitution  of  one  name  for  another.  There 
was  no  error  de  persond,  although  there  may  have 
been  error  nominis. 

But  in  point  of  fact,  in  all  these  cases  the  distinction 
has  been  established  between  a  marriage  by  bann$ 
and  a  marriage  by  license.  The  publication  of 
banns  is  a  notice  to  all  the  world  that  the  two  par- 
ties intend  to  contract  a  marriage,  and  the  words 
of  the  Act  of  Parliament  are  direct,  ^^  That  the  true 
Christian  and  surname  of  the  parties  must  be  used," 
and  therefore,  if  the  banns  are  published  in  the 
false  names  of  both  parties,  the  marriage  is  invalid. 
A  license  is  a  dispensation  from  the  necessity  of 
publication  of  banns,  and  is  granted  on  such  terms 
and  conditions  as  the  ordinary  is  willing  to  accept ; 
in  this  case,  the  terms  are  contained  in  the  affidavit 
to  lead  the  license,  and  on  the  oath  of  the  party, 
the  license  was  granted  and  the  parties  married ; — 
a  marriage  so  solemnized  is  not  to  be  set  aside  on 
slight  grounds. 

The  present  Marriage  Act  is  the  6th  Geo.  4, 
c.  76,  it  was  passed  to  amend  a  former  Act,  by 
which  great  injury  was  found  to  be  done  to  inno- 
cent parties ;  for  a  marriage  might  be  set  aside  in 
consequence  of  a  fraud  committed  by  one  of  the 
contracting  parties.     Under  the  present  Act  both 


194 


CA8BS    DBTBRMIVBD   IN  THE 


1842. 


Nov.  2imU 

Clowu 
€igtnnit 
Ciowtf. 


1843. 


Jin.  20th. 

AlibJT^a 
hnsbtnd,  in  a 
ami  of  nullity 
of  marriage 
haYingbMn 
itejected, 
HM,  that  it 
was  coimpetent 
to  the  wile,  in 
that  suit,  with- 
out taking  out 
a  croM-citation 
to  sue  the  hns* 
band  for  resti- 
tution of  con- 
jugal lights. 


libel,    and    assigned    to   bear  on   admission 
tbereof  on  tbe  first  session  of  tbe  next  term. 
On  tbe  first  session  of  Hilary  Term  tbe  costs  were 
paid  to  the  proctor  for  tbe  wife,  who  acknow- 
ledged tbe  receipt  tbereof  in  Court. 


On  tbe  same  day,  tbe  admission  of  the  asserted 
libel  was  moved  by  Addams  and  Jenner;  they  con- 
tended, that  it  was  competent  to  tbe  wife  to  en- 
graft a  suit  for  restitution  of  conjugal  rights  on 
a  suit  of  nullity  of  marriage.  Tbe  factum  of 
marriage  bad  been  admitted,  and  although  the 
husband  disputed  its  validity,  tbe  Court,  by  reject* 
ing  bis  plea,  completely  affirmed  that  marriage. 
They  referred  to  Wescambe  v.  Dods  (a),  Best  v. 
Best  (6),  Hawke  v.  Corri  (c),  D'AgwIar  r. 
D'Agmlar{d). 

No  counsel  or  proctor  appeared  for  the  husband. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  was  originally  a  suit  of  nullity  of  marriage, 
by  reason  of  fraud  practised  in  obtaining  the  license. 
It  was  promoted  by  Mr.  E.  Clowes  against  Harriet 
Jones,  spinster,  a  minor,  falsely  calling  herself 
Clowes.  In  that  suit,  which  came  to  this  Court 
by  letters  of  request  from  the  Commissary  of 
Winchester,  a  citation  issued,  an  appearance  was 
given  by  the  party  cited  by  her  guardian,  a  libel 
was  given  in,  stating  the  circumstances  under 
which  the  marriage  was  celebrated,  and  the  grounds 
of  fraud   in  obtaining  tbe  marriage   license,   on 


(a)  1  Rep.  t  Lee»  59. 
(6)1  Add.  411. 


(c)  2  Cons.  280. 
{d)  1  Hagg.  785. 
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1843.  tion  of  marriage  the  accused  might  plead  that  a 
Jan.  20Ui.  marriage  had  actually  passed,  and  in  such  a  way 
cT^u  as  to  give  that  party  a  right  to  claim  the  benefit  of 
cC^  it,  and  if  the  accused  obtained  a  sentence  the  Court 
would  enjoin  the  accuser  to  return  to  matrimonial 
cohabitation ;  on  consideration,  I  see  no  reason  why, 
in  a  cause  of  nullity  of  marriage,  the  same  prin- 
ciple should  not  be  applied,  and  if  in  Wescambe  v. 
Dods  I  had  found,  that  the  husband  had  been 
ordered  to  take  his  wife  home,  and  to  treat  her 
with  conjugal  affection,  that  would  have  been  a 
direct  admission  of  the  principle ;  but  it  does  not 
appear,  that  Sir  G.  Lee  did  make  such  an  order, 
his  own  report  does  not  so  state.  In  certain  cases, 
it  is  competent  to  one  party  to  obtain  a  sentence  of 
divorce,  where  the  suit  has  been  commenced  by  the 
other  party  for  the  restitution  of  conjugal  rights ; 
but  in  those  cases  there  is  always  a  sentence  in 
favour  of  the  marriage.  There  are  many  cases,  in 
which  this  Court,  in  a  suit  for  restitution  of  con- 
jugal rights,  has  received  a  plea  of  cruelty  or 
adultery,  and  a  divorce  has  been  pronounced  for  in 
that  suit,  although  originally  commenced  for  resti- 
tution of  conjugal  rights,  and  that  too,  in  causes 
coming  to  this  Court  by  letters  of  request.  If, 
therefore,  an  allegation,  such  as  this,  would  have 
been  received  in  the  Court  below,  it  is  competent 
to  this  Court  to  receive  such  allegation ;  and  then 
supposing  the  husband's  libel  had  been  admitted, 
the  wife  might  have  pleaded  a  valid  marriage. 
Now  comes  the  question  whether,  if  she  had  proved 
a  valid  marriage,  she  could  have  obtained  a  decree 
for  the  restitution  of  conjugal  rights.  It  was  for 
some  time  considered  that,  in  cases  of  this  descrip- 
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1843.  have  to  determine :  for,  if  she  was  not  justified,  I 
Jan.  20ih.  must  pronouoce  her  under  the  obligatiop  to  return/' 
cT^o  So  that,  in  his  opinion,  if  the  wife  had  failed  in 
cf^^  obtaining  a  separation  he  must,  in  the  same  suit, 
have  admonished  her  to  return  to  cohabitation.  It 
struck  me,  at  the  time  this  case  was  cited  in  argu- 
ment, that  it  was  not  consistent  with  the  doctrine  of 
Lord  Stawell  in  other  cases,  and  on  looking  into  the 
case  of  Evans  v.  Evans  (a),  1  find  him  saying, 
^^It  is  a  mistake  to  say,  as  have  been  said  on 
this  occasion,  that,  in  the  present  suit,  I  can 
issue  a  monition  to  either  party  to  return.  This 
suit  can  lead  to  no  such  sentence."  This  seems 
inconsistent  with  the  dictum  in  D^AguUar  v. 
jyAffuilar.  The  Court  in  its  search  into  the 
cases,  has  found  several  which  have  a  bearing 
on  this  point.  In  Barrett  v.  Barrett  {b)^  it  was 
held,  that  in  a  suit  where  the  citation  was  for 
divorce  by  reason  of  cruelty  only,  a  wife  was  at 
liberty  to  plead  acts  of  adultery  subsequent  to  the 
citation.  The  Court  has  also  looked  at  some  old 
cases;  in  Moore  v.  Moore  (1722,  a  note  by  Dr. 
Andrews)^  there  was  a  suit  by  the  wife  against  the 
husband  for  a  separation  by  reason  of  cruelty. 
Sentence  was  given  in  the  Court  at  York  against 
the  wife,  pronouncing  that  the  cruelty  was  not 
proved ;  an  appeal  went  to  the  Delegates,  they 
affirmed  the  sentence.  The  husband  prayed  the 
Court  at  York,  for  a  monition  to  compel  the  wife 
to  return  to  cohabitation,  and  a  monition  issued ; 
she  refused  to  return,  and  was,  therefore,  excom- 
municated. In  the  course  of  the  subsequent  pro- 
ceedings, the  wife  appeared,  and  alleged  that  the 

(a)  1  Cons.  120.  («  1  Hagg.  E.  R.  22. 
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1843,      cruelty,  and  the  husband  was  ordered  to  take  her 
Jan.  20th.     home. 

Clowu  There  is,  however,  a  distinction  between  these 

c^wB^  cases  and  the  present.  In  this  case  issue  is  joined 
on  the  fact  of  the  marriage ;  in  other  cases  both  par- 
ties agree  in  affirming  the  marriage,  but  join  issue  on 
other  facts ;  in  the  present  case  the  husband  denies 
the  marriage ;  the  question  is,  whether  this  is  so 
material  a  distinction  as  to  lead  the  Court  to  a 
different  determination  from  those  other  cases  ?  I  am 
of  opinion  that  it  is  not  a  material  distinction,  if  the 
libel  of  the  husband  had  been  admitted  in  this  case, 
the  wife  might  have  pleaded  a  valid  marriage,  and 
might  have  obtained  a  sentence  in  favour  of  it ; 
then,  according  to  the  other  cases,  a  monition  might 
have  issued  to  the  husband  to  return  to  cohabitation. 
It  does  not  appear  to  me  that  there  is  any  material 
distinction  between  the  cases,  for  in  both  views,  the 
husband  is  before  the  Court  in  a  matrimonial 
cause. 

I  am,  therefore,  of  opinion,  that,  under  these  cir- 
cumstances, the  libel  now  offered,  is  proper  to  be 
admitted.  It  is  alleged  that  the  costs  of  the  former 
libel  have  been  taxed  and  paid,  that  removed  a 
difficulty  which  the  Court  felt  on  a  former  day. 


[The  party  having  been  thrice  called  and  not 
appearing,  the  Court  admitted  the  libel.] 
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1842.      of  request  jointly  and  severally  signed  by  the  Arch-         ||_ 
Nov.iith.    deacon  of  Norwich,  and  by  the  chancellor  of  the        ^^^ 
Srii^iiD     Bishop  of  the  diocese  of  Norwich,  and  for  per-        ^^^ 
Ba^^^n.     mission  to  issue  out  a  decree  or  citation,  conform-        ^  , 
able  to  the  letters  of  request,  under  the  seal  of  this        ^i   . 
Court,  directed  to  a  party  named  therein.      The       ^^ 
object  is  to  compel  that  party  to  answer  to  certain         '  h. 
articles,  and  in  particular,  ^'For  having  wilfully       ... 
and  contumaciously  refused  to  make  or  join,  or        ..^ 
concur  in  the  making  of  a  sufficient  levy,  rate,  or       ,    "^ 
assessment  for  providing  funds,  in  order  to  defray        .^ 
the  expense  of  the  necessary  repairs  of  the  pariah        .^ 
church;" — therefore,   it  is  a  case  which  will  be        .   ^ 
pressed  in  a  criminal  form,  and  the  party  will  be      ^^ 
entitled  to  take  every  objection  to  the  form  and      ^^ 
nature  of  the  proceedings, — ^they  being,  as  I  have 
said,  of  a  novel  kind. 

This  form  of  proceeding  is  the  only  course,  which, 
according  to  the  Queen's  Advocate^  is  left  open  to 
enforce  that, — which  undoubtedly  it  is  the  duty  of    ^3^ 
the  Court  to  enforce  in  a  proper  case — namely,  the  .^^^^^e 
necessary  repairs  of  a  parish  church.     I  am  nofc»;^;>^ 
inclined  to  shrink  from  enforcing  what  is  the  lai^^^^^^ 
of  this  country,  when  it  is  made  out  that  I  hav*x^^^^^ 
authority  to  enforce  it  in  the  mode  requested ;  thr^ 
Court  can  have  no  objection  to.  have  this  or  a  liY^j 
case  brought  before  it;    my  doubt  arises  whoVc:^ 
with  reference  to  the  form  of  the  proceeding  beS-i 
a  criminal  proceeding,  and  it  must  be  undersfa^    €:^^ 
that  the  Court  does  not  throw  out  any  doubt  in      "■■  ■  ■ 
the  propriety  of  the  proceedings,   but  only  as- 
their  form. 

The  letters  of  request,  thus  signed,  begin 
stating  a  special  custom  by  which  the  parishioc 
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1842,      going  on  at  the  same  time— "To  be  cited  to  appear 
»Qw.  11th.    before  us  at  a  given  time  and  place,  to  wit,  in  our 
Stewaed     Archdeaconry  Court,  situate  or  held  in  the  pariah 
is!SjauM.     church  of  St.  Michael,  in  the  city  of  Norwich,** — 
thereby  shewing  that  there  is  an  Archdeaconry 
Court  in  Norwich, — "  Then  and  there  to  answer  as 
to  the  state  of  the  said  parish  church  in  respect  of 
its  want  of  repairs,  and  to  shew  cause,  if  they  had 
or  knew  any,  why  a   monition  should   not  issue 
against  them,  monishing  them  to  do  effectually  all 
such  repairs  to  the  said  church  as  it  stood  in  need 
of:" — so  that  the  archdeacon,  at  the  visitation, 
issues  an   injunction  on   the  churchwardens  and 
parishioners  to  repair  the  church,  that  injunction 
is  not  complied  with,  and  then  he  directs  a  citation 
to  issue,  calling  on   them   to  shew  cause  why  a 
monition  for  such  purpose  should  not  issue  against 
them.     The  letters  go  on  to  recite, — **  That  at  the 
return  of  the  citation  the  churchwardens  and  prin- 
cipal inhabitants  of  the  parish,  the  said  John  Bate- 
man  being  one  of  them,   personally  appeared  to 
such  citation,  and  no  cause  having  been  shewn  to 
the  contrary,  a  monition  was  decreed,  and  after- 
wards issued,  and  was  duly  served,  admonishing 
the  said  several  parties  specially,  and  all  other  the 
parishioners  in  general  to  do  the  necessary  repairs 
to  their  said  parish  church,  and  further  monishing 
the  churchwardens  to  call  a  vestry  meeting  of  the 
parishioners  of  the  said  parish,   in   order  to  the 
making  of  a  sufficient  levy,  rate,  or  assessment  for 
providing  the  necessary  funds ;  and,  lastly,  monish- 
ing the  said   principal   parishioners,   and  among 
them  the  said  John  Bateman  specially,  to  be  pre- 
sent at  or  to  attend  the  vestry  so  to  be  holden,  and 
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1842.      isy  can  the  Court  properly  receive  them  in  their 
No?,  iith.    present  form  ? 

&i!i^RD  The  main  point  is  one  of  great  importance  as  to 
B^inTlw.  the  jurisdictionof  the  Court ;  in  the  case  of  Butler  v. 
Dolhen  (a),  a  motion  of  a  somewhat  similar  nature 
was  directed  by  Sir  O.  Lee  to  be  made  in  open 
Court ;  it  was  a  question  of  presenting  joint  letters 
of  request ; — certainly  not  a  very  usual  course,  but 
still  cases  have  occurred  where  they  have  been 
accepted  and  acted  upon,  however  they  were  all 
cases  relating  to  marriages.  Sullivan  v.  Sullivan  (b) 
was  a  marriage  case,  as  was  also  Hodges  v.  Hodges. 
The  case  cited  from  Sir  O.  Lee^s-  notes,  was  a  mar- 
riage case,  in.  that  case,  the  first  of  the  kind  of  which 
I  am  aware,  a  woman  named  Dolben  had  contracted 
a  marriage  with  a  ward  of  the  Court  of  Chancery ; 
after  the  marriage,  the  parties  had  gone  abroad^ 
and  subsequently  returned  to  this  country.  The 
Lord  Chancellor  was  applied  to  for  the  purpose  of 
proceedings  being  had  against  her  for  having 
married  a  ward  of  Chancery  without  the  proper 
consent  of  that  Court ;  the  father  of  the  minor  was 
anxious  to  proceed  against  the  woman,  to  obtain  a 
separation  by  reason  of  her  adultery.  Joint  letters 
of  request  were  sent  to  the  Court  of  Arches  by  the 
commissary  of  Bucks  and  the  chancellor  of  the 
diocese  of  London,  there  being  a  doubt  as  to  which 
of  the  two  jurisdictions,  under  the  statute  of  cita- 
tions, she  was  subject.  The  personal  residence  of 
the  woman  was  in  the  Fleet,  her  last  known  place 
of  residence  was  in  Bucks.  The  question  in  this 
Court  was,  whether  her  residence  in   the  Fleet, 

(a)  2  Rep.  t  Lee,  see  pp.  265—312.  (b)  2  Add.  299. 
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being  by  compulBioOt^  did  constitute  a  residence  in      1842. 
tbe  parish  in  which  the  Fleet  prison  is  situate,  that    not.  nth. 
is,  whether  under  the  Statute  of  Citations,  she  should     iwIiiD 
be  considered  as  resident  in  that  parish  ?    If  she  was     ^^11^^, 
to  be  so  considered,  no  doubt    London  was    the 
proper  diocese.     Sir  G.  Lee  was  of  opinion  that 
he  might  accept  the  joint  letters  of  request.    An 
af^iearance  was  given  for  the  lady  under  protest, 
and  in  a  subsequent  state  of  the  proceedings  it  was 
held,  that  although  her  residence  in  the  Fleet  was 
a  compulsory  residence,  that  was  the  proper  ju- 
risdiction in  which  she  should  be  cited.     Now  in 
this  case  there  were  two  separate  and  distinct  ju- 
risdictions, in  no  way  dependent  on  one  another ; 
the  chancellor  of  London  could  have  no  jurisdiction 
fai  the  diocese  of  Bucks,  and  the  commissary  of 
Bucks  could  have  no  jurisdiction  in  the  diocese  of 
Lomdon ;  from  which  ever  jurisdiction  the  party 
cited  was  subject  to,  an  appeal  lay  to  the  Court  of 
Aiehea,  there  could  be  no  intermediate  appeal  from 
tbe  one  jurisdiction  to  the  other,  there  was  no 
appeal  per  sultum  from    either   jurisdiction,   the 
appeal  was  to  this  Court  instanter ;  moreover  the 
ease  was  a  civil  proceeding,  here  it  is  criminal. 
According  to  the  general  law,  the  archdeacon  has 
not  a  jurisdiction  entirely  independent  of  the  chan- 
cellor of  the  diocese,  but  an  appeal  lies  from  the 
aichdeacon  to  the  chancellor  of  the  diocese,  and 
bom  him  to  the  Arches  Court  of  Canterbury  ;  this 
itandonbtedly  a  very  material  distinction  between 
die  two  cases,  and  the  proceedings  in  this  case 
Ung  criminal,  must  necessarily  be  very  strictly 
ooaducted. 
If  these  two  jurisdictions  are  independent,  the 


agaimt 
Batbhan. 
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1842.  tacking  the  name  of  the  one  Judge  in  the  letters 
NoY.  iith.  of  request  may  be  mere  surplusage,  and  I  might 
Siii^D  be  willing  to  proceed,  but  it  does  not  appear  on 
the  face  of  these  proceedings,  that  the  Archdeacon 
of  Norwich  has  a  separate  jurisdiction,  therefore  it 
is  not  competent  for  him  to  sign  letters  of  request 
to  this  Court;  his  is  not  an  exempt  jurisdiction. 
The  Chancellor  of  Norwich  no  doubt  has  juris- 
diction, and  if  he  was  alone  proceeding  in  this 
case,  I  should  have  no  doubt  whatever,  but  it  is  a 
mere  bare  possibility  whether  the  archdeacon  has 
an  exempt  jurisdiction.  Why  are  there  joint  letters 
of  request?  If  the  one  jurisdiction  is  liable  to  be 
controlled  by  the  other,  namely,  the  archdeacon  by 
the  bishop. 

I  do  not  agree  with  the  Queen's  Advocate  in 
saying  that  even  if  the  archdeacon  has  no  separate 
jurisdiction,  and  although  the  proceedings  were 
commenced  in  his  Court,  there  could  still  be  joint 
letters  of  request  signed  by  the  archdeacon  and  the 
chancellor  of  the  diocese  together  to  this  Court, 
passing  over  the  intermediate  right  of  appeal.  A 
delegated  power  is  given  to  the  chancellor,  and  it 
cannot  be  delegated  to  this  Court. 

Unless  some  very  special  ground  be  shewn  why 
this  case  should  proceed  in  this  form,  I  am  un- 
willing that  it  should  so  proceed,  because,  no  doubt, 
the  object  is  meritorious,  namely,  to  compel  repair 
of  this  parish  church  ;  it  may  defeat  the  very  ob- 
ject by  loading  the  case  at  its  outset  with  this  pre- 
liminary objection. 

It  has  been  said  that  there  is  no  other  mode  of  pro- 
ceeding, my  object  is  not  to  withhold  the  jurisdic- 
tion of  this  Court,  but  to  guard  against  any  question 
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1^^'  ment  in  the  citation,  that  the  church  was  out  of 
Feb^th.  repair ;  that  a  vestry  meeting  was  ever  convened^  or 
Stswaid  that  any  rate  was  ever  proposed,  or  that  Mr.  Francis 
FRikNcu.  was  assessable  to  such  rate,  if  not,  he  was  a  mere 
intruder  or  trespasser.  The  Court  is  not  at  liberty 
to  indulge  in  conjectures  on  these  points,  Cooper  v. 
Wickham  (a).  A  proceeding  by  articles  is  not  the 
proper  course  in  a  case  of  this  nature,  it  should  be 
by  monition,  followed  up,  in  case  of  contumacy,  by 
excommunication,  VeUy  v.  Burder  (6),  Fielding  v. 
Standen{c).  '*  Sialiqui,  qui  tenentur  ad  repara- 
tionemj  contribuerey  dumpossunt^  nolunty  vel  nimis  re- 
missi  sunty  taleSy  monitione  pramissa  potest  ad  hujus- 
modi  reparaiionem  compellere  (rf).'*  The  citation 
states  that  the  party  has  been  contumacious,  but  it 
does  not  state  that  there  has  been  any  monition 
to  found  the  contumacy,  and,  according  to  this 
last  passage,  a  monition  must  precede  excommuni- 
cation. 

The  QueerCs  Advocate^  Phillimorey  and  Addams^ 
contrh. 

The  mode  of  compelling  an  individual  pa- 
rishioner to  contribute  to  the  repairs  of  the  church, 
is  not  by  excommunication,  if  the  passage  cited 
from  Lyndwood  be  correct,  for  the  words  apply 
to  the  whole  parish,  they  are  in  the  plural,  and 
excommunication  is  not  inflicted  on  a  whole  body 
of  parishioners.  Individual  parishioners  may  be 
proceeded  against  for  not  joining  in  making  a  rate, 
FitzherberVs  Beg.  Bre.  (c).  In  this  case  there  is 
a  precise  averment  that  repairs  of  the  church   are 

(a)  2  Curt.  303—312.  (d)  Lyndwood,  lib.  1,  tit.  10, 

(6)  12  Ad.  &  EU.  314.  p.  53. 

(c)  2  Curt.  663.  (e)  Tit.  Cons.  44,  a. 
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necessary  ;  in  Cooper  v.  Wickham  (a),  there  was  no  1843. 

such  statement;  moreover,  non  constabat^  in  that  Feb.eiL. 

case,  that  the  church  had  not  been  repaired  between  s^~r, 

a  vestry  meeting  and  the  issuing  citation.     Green-  r^l""^ 
wood  V.  Greaves  (6),  is  a  direct  authority  for  this 
proceeding.     See  also  Millar  v.  Palmer  (c). 

Sir  Herbert  Jenner  Fust. 
This  case  comes  before  the  Court  by  letters  of 
request   from   the   Chancellor   of  the    Diocese   of 
Norwich.     It  is  a  cause  of  Office,  promoted  by  Mr. 
Steward,  of  the  city  of  Norwich,  against  Mr.  Francis, 
calling  upon  him  to  answer  to  certain  articles  to  be 
administered  to  him.     The  letters  of  request  were 
accepted  by  the  Court,  and  in  conformity  with  them, 
a  citation  issued,  embodying  in  it  the  cause  of  tli*:: 
proceeding ;    the  citation  called  upon  the  party  tf) 
answer  to  certain  articles,  "  touching  and  concern- 
ing his  sours  health,  and  the  lawful  correction  and 
reformation  of  hjs  manners  and  excesses,  particuhirlv 
in  respect  of  his   having   wilfully  and   contuiirn- 
ciously  obstructed,  or  at  least  refused  to  make.',  u? 
join,  or  concur  in  the  making  of  a  sufficient  h:\'\ 
rate  or  assessment  for  providing  funds  in  ord^r  u 
defray  the  expense  of  the  necessary  repairs  ol  lu- 
parish  church  (including  the  chancel,  which  bv  lu- 
custom  of  Norwich  the  parishioners  are  bouut  i 
repair),  of  the  said  parish  of  St.  George  of  Colegui- 
within  the  said  city  and  diocese  of  Norwich." 

To  this  citation  an  appearance  was  giveii  uuv 
protest,  and  the  protest  is  set  forth  in  v^n  nr 
words  in  an   act  on  petition, — it  is  allegec    '"jjt 

(a)  4  Hag^.  77.  (W  2  Curt.  303.  ,'       wsr    -, 

p2 
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1843.      Mr.  Francis  is  wrongfully  and  unlawfully  ci( 
Feb.  8th.     the  manner  and  form,  and  to  the  effect  aforesa 
St^^d     reason  that  it  doth  not  appear  by  the  said  cit 
rSIIot.      '*^^'  *^®  ®®*^  ^^^^  Francis  hath  been  guilty 
is  charged  with  any  ecclesiastical  offence  cogn 
by  this  or  any  other  Ecclesiastical  Court," — 
by  the  said  citation  it  does  not  appear  that  th( 
parish  church  of  St.  George,  Colegate,  ever  i 
now  is  in  want  of  any  repairs  whatever ;  or  thj 
vestry  for  making  any  rate  to  defray  the  expe 
any  such  repairs  had  been  duly  or  at  all  call 
held ;  or  that  the  said  John  Francis  was  ever  pi 
at  any  vestry  in  the  said  parish  when  such  r 
any  rate  for  the  repair  of  the  said  church  wa 
posed  or  considered  ;  or  that  he  ever  took  aw 
whatever  in  the  proceedings  of  any  such  ve 
— **  that  it  is  not  competent  for  any  person  t 
mote  the  office  of  the  Judge,  or  otherwise  to  p 
criminally   against   any   one   or   more   ind 
parishioners  or  inhabitants  of  a  parish  for  or 
pect  of  the  acts,  matters,  or  things  charged  or 
against  the  said  John  Francis  in  the  said 
and  that  he,  the  said  John  Francis,  is  not 
appear  in  the  said  cause  or  business  to  the 
tion," — and  it  concludes  with  a  prayer, 
Judge  will  pronounce  for  the  protest  a? 
Mr.  Francis  from  this  suit,  and  condero 
Edward  Steward  in  costs. 

To  this  it  is  replied,  on  behalf  of  th( 
that,  "  denying  it  to  be  true  as  alleged 
not  appear,   and  on  the  contrary  alio 
does    appear   by  the  citation  issued, 
returned  in  this  cause,  that  the  said  Jc 
charged  with  an  ecclesiastical  offence 
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1843.  Ecclesiastical  Court,  and  that  it  is  a  duty  from 
Feb.  8th.  which  parishiouers  cannot  relieve  themselves,  and 
s^HD  which  they  may  be  compelled  to  discharge  : — how 
YuAwl  and  in  what  manner,  may  be  matter  of  some  doubt, 
but  I  hold  the  principle  to  be  sufficiently  established 
by  what  is  laid  down  in  the  Court  of  Exchequer 
Chamber,  by  Lord  Chief  Justice  Tindalj  in  deliver- 
ing the  judgment  of  that  Court,  in  the  Braintree 
case.  His  lordship  expresses  in  few  words  all  that  is 
necessary  for  this  Court  to  consider  :  speaking  of  the 
statute  drcumspecte  agatis^  he  observes,  "  upon  the 
construction  of  this  statute  no  doubts  have  ever  been 
raised  or  can  exist,  but  that  the  Spiritual  Court  has 
power  and  jurisdiction  by  ecclesiastical  censures  to 
compel  the  churchwardens  to  perform  their  duty  ia 
relation  to  the  repairs  of  the  church ;  to  compel 
the  parishioners  to  perform  their  duty  in  providing 
the  means  to  make  such  repairs,  and  after  a  legal 
rate  has  been  imposed  to  compel  each  individual  to 
contribute  the  sum  assessed  upon  him/'  The  Chief 
Justice  does  not  enter  further  upon  that  question, 
because  it  was  not  before  the  Court;  assuming 
then  the  duty  of  the  parishioners  to  be  as  stated, 
and  further,  that  it  is  the  undoubted  power  of 
the  Ecclesiastical  Court  by  censures  to  compel  them 
to  perform  their  duty,  the  Court  will  proceed  to 
consider  the  circumstances  of  this  case. 

The  objection  arises  on  the  citation,  not  on  the 
articles,  and  the  first  question  is,  what  is  necessary 
to  be  stated  in  the  citation,  in  order  to  compel  the 
party  to  appear  before  the  Court?  The  citation 
must  undoubtedly  contain  an  offence  of  ecclesiastical 
cognizance ;  it  must  contain  the  cause  of  action, 
the  nature  of  the  charge  which  is  imputed  to  the 
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1843.      doctrines  of   general    application,   whereas,   they 
Feb.  8th.     probably  are  applied  to  the  circumstances  of  that 
St^rd     individual  case ;  and,  therefore,  in  considering  the 
F^N^.     judgments  delivered  in  this  Court,  it  must  be  borne 
in  mind,  that  the  actual  expressions  to  be  found  in 
them  have  reference  to  the  particular  arguments  used 
in  the  individual  cases ;  it  is  necessary,  therefore,  to 
see  what  were  the  particular  circumstances  under 
which  the  case  of  Cooper  v.  Wickham  was  con- 
sidered. 

Now  the  tenor  of  the  citation  in  that  case  was 
this — calling  upon  Mr.  Cooper,  one  of  the  church- 
wardens of  the  parish  of  Shepton  Mallett,  to  ap- 
pear, &c. — ^**  to  answer  to  certain  articles,  heads, 
positions  or  interrogatories  to  be  objected  and 
ministered  to  him,  touching  and  concerning  his 
soul's  health,  and  the  lawful  correction  and  reform- 
ation of  his  manners  and  excesses,'' — in  what 
respect?  *'  Touching  and  concerning  his  office  of 
churchwarden,  and  more  especially  for  having  at  a 
vestry  meeting  " — he  was  therefore  specifically  called 
upon  to  answer  to  articles  touching  his  office  of 
churchwarden, — *^duly  holden  on  the  Slst  day  of 
January  last,  to  wit,  in  this  present  year,  1839,  in 
the  said  parish,  for  the  purpose  of  making  a  church- 
rate,  in  pursuance  of  notice  published  according  to 
law,  voted  in  favour  of  a  resolution  then  and  there 
duly  moved  and  seconded,  such  resolution  being  in 
the  words  following," — "That  this  vestry  con- 
sidering church-rates  at  all  times  bad  in  principle 
and  particularly  unjust  in  practice,  and  quite  un-> 
called  for  at  the  present  time,  resolve  to  adjourn 
all  further  consideration  of  the  subject  for  which  it 
has  been  called  till  this  day  twelvemonth ;  and  also 
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1843.       had  come  before  it  in  the  first  instancCi  or  if  an 
Feb.  8th.     appearance  had  been  given  under  protest  in  the 
Steward     Court  below,  and  that  protest  had  been  overruled, 
Fr^n^      it  would  have  reversed  that  decision,  and  dismissed 
the  party.     But  the  case  came  before  the  Court  in 
a  different  shape,  after  the  articles  had  been  ad- 
mitted, and  it  was  in  reference  both  to  the  citation 
and  to  the  articles  themselves,  that  the  Court  ex- 
pressed itself  in  words  alluded  to,  as  to  the  necessity 
of  setting  forth  the  charge  in  the  citation,  in  order 
that  the  party  might  know  the  charges  imputed  to 
him,  and  might  have  an  opportunity  of  judging 
whether  they  described  an  offence  of  ecclesiastical 
cognizance. 

Before  I  proceed  to  the  articles  exhibited  in  the 
cause  of  Cooper  v.  Wickkam^  I  will  state,  that  a 
meeting  of  the  vestry  of  the  parish  of  Shepton  Mallet 
had  been  called  in  the  month  of  January,  1839, 
and  this  vote  and  these  resolutions  had  passed  at 
that  vestry.  The  citation  was  not  taken  out  till  the 
6th  of  April,  and  the  articles  were  not  given  in 
till  June  in  that  year ;  therefore,  as  this  was  a  pro- 
ceeding against  Mr.  Cooper  for  the  neglect  of  his 
office  of  churchwarden,  the  Court  thought  that  in 
the  interval  of  time,  that  had  taken  place  between 
the  meeting  of  the  vestry  and  the  giving  in  of  the 
articles,  or  the  return  of  the  citation,  the  church 
might  have  been  put  in  a  state  of  repair.  If  that 
were  so,  and  this  being  a  proceeding  against  him 
in  the  office  of  churchwarden,  there  was  no  blame 
to  be  imputed  to  him,  and  these  proceedings  in 
April  and  June,  one  by  a  citation,  and  the  other  by 
articles,  were  not  necessary. 

Now  the  first  of  the  articles  contains  this  aver- 
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ment,   "that  previous  to   and   in   the   month   of       1843. 
January,  last   past,  the  roof  of  the  nave  of  the      Feb.sth. 
pariah  church  of  Shepton  Mallett,  in  the  county  of     sw^rd 
Somerset  and  diocese  of  Bath  and  Wells,  was  in  so      FfANcis. 
dilapidated  a  state  that  the  rain  came  through  the 
lame  into  the  body  of  the  said  church  to  the  serious 
detriment  and  injury  of  the  fabric,  and  also  of  a 
filoable  organ  in  the  said  church,  and  to  the  great 
inconvenience  of  the  officiating  minister  in  the  said 
parish  church,  who  on  one  occasion,  on  account  of 
the  Tain  so  coming  therein,  was  prevented  from 
reading  prayers  in  the  reading  desk  ; — and  of  the 
eoogregation  of  parishioners  and  others  from  time 
to  time  assembled  in  the  said  parish  church." — 
There  was  an  averment  that  this  church  was  in  a 
dilapidated  state  in  the  month  of  January,  1839; 
and  therefore,  that  it  required  to  be  repaired  there 
could  be  no  doubt.     This  was  an  article  on  which 
the  Court  observed,  that,  standing  by  itself,  it  would 
be  proper,  because  it  does  aver  the  necessity  of  re- 
pairs arising  from  the  church  being  in  a  state  of 
dilapidation,  and   it  was  necessary  that  a  remedy 
fin*  that  inconvenience  should  be  found.     But  the 
articles  went  on  in  the  second  place  to  allege,  *^  that 
in  consequence  of  the  premises  mentioned  in  the 
next  preceding  article,  a  vestry  meeting  agreeably 
to  a  notice  in   writing,   signed   in   duplicate   by 
Charles  Wainwright,   and  by  you,   the  said   Job 
Cooper,  then  and  now  the  churchwardens  of  and  for 
the  said  parish  of  Shepton  Mallett,  was  duly  holden 
on  the  31st  of  January,  last  past,  to  wit,  in  the  pre- 
sent year  1839,  in  the  vestry  room  of  the  said  parish 
church,  for  the  purpose  of  making  a  church-rate 
towards  effecting  the  repairs  of  the  said  church, 
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1843.  and  for  expenses  as  necessary  for  the  due  adminis- 
Feb.  8th.  tration  of  Divine  service  and  incident  to  the  office 
Sn^RD  of  churchwarden.  That  the  said  meeting  having 
FiSTiIal  adjourned  to  the  school-room,  belonging  to  the 
National  school  in  the  said  parish,  certain  estimates 
were  laid  before  the  said  meeting  by  the  said 
Charles  Wainwright/' — that  is  by  the  brother 
churchwarden  of  Mr.  Cooper.  "  That  at  that 
meeting  a  resolution  was  then  and  there  moved 
and  seconded  respectively  by  two  dissenting  minis- 
ters ;  and  that  notwithstanding  the  premises  you, 
the  said  Job  Cooper,  then  and  there,  in  violation  of 
the  laws,  statutes,  canons,  and  constitutions  eccle- 
siastical of  this  realm,  and  of  your  duty  and  obli- 
gations as  churchwarden,  and  what  is  fitting  and 
right  to  be  observed  in  respect  thereof," — that  is,  in 
the  office  of  churchwarden,  "  voted  in  favour  of 
the  aforesaid  resolution,  and  then  and  there  also 
voted  against  a  church-rate  of  two-pence  in  the 
pound,  then  and  there  duly  moved  and  seconded 
(as  an  amendment  to  such  resolution  respectively,) 
by  the  said  Charles  Wainwright,  and  by  Alfred 
Gale  a  parishioner  and  inhabitant  of  the  said 
parish.'*  So  that  the  offence  charged  in  the  articles 
is,  first,  that  the  parish  church  was  out  of  repair, 
and  therefore  requires  to  be  repaired  ;  consequently 
it  was  necessary  that  a  rate  should  be  made  for  that 
purpose ;  that  a  meeting  was  called  at  which  the 
resolution,  in  the  terms  stated,  was  moved  and 
seconded  by  two  dissenting  ministers,  and  Mr. 
Cooper,  the  party  proceeded  against,  voted  for  that 
resolution,  that  being  in  violation  of  the  duty,  the 
obligation,  that  rested  upon  him  as  churchwarden  ; 
and  also  that  he  voted  against  a  rate  of  two-pence 


224  CASES   DETERMINED   IN   THE 

^843,  two- pence  in  the  pound ;  now  the  sum  which  a 
Feb.  8th.  rate  of  two*pence  in  the  pound  would  have  raised, 
Steward  was  uot  Stated,  neither  was  the  rental  of  the  parish 
fran'ot.  stated.  The  rate  of  two-pence  might  have  exceeded 
the  181/.,  or  might  have  fallen  short,  therefore, 
Mr.  Cooper  might  be  very  well  justified  in  voting 
against  the  rate,  though  it  was  proposed  by  his 
brother  churchwarden ;  for  it  might  be  an  ex- 
cessive rate,  with  reference  to  the  estimate. 
Such  was  the  case  of  Cooper  v.  Wickham^  in  which 
the  Court  expressed  itself  in  the  manner  observed 
upon  in  argument ;  the  accuracy  of  Dr.  Curteis*s 
report  I  have  no  reason  to  impugn;  I  have  no 
doubt  that  these  were  the  expressions  made  use  of 
by  the  Court,  in  delivering  judgment ;  and  I  am 
not  inclined  to  depart  from  anything  there  said, 
with  respect  to  the  necessity  of  setting  forth  fully 
the  charge  against  the  party ;  as  I  have  before  said, 
it  is  for  the  purpose  of  giving  the  party  notice  of 
what  he  is  called  on  to  answer,  and  that  the 
offence  is  of  ecclesiastical  cognizance.  In  that 
case,  the  Court  was  of  opinion  that  the  charge 
was  not  sufficiently  set  forth,  nor  sufficient  to 
shew,  that  Mr.  Cooper,  as  churchwarden,  in  which 
character  he  was  called  to  answer,  had  been  guilty 
of  neglect  of  duty  upon  the  grounds  there  stated, 
namely,  by  voting  against  a  church-rate,  as  being 
bad  in  principle,  and  voting  against  the  particular 
rate  of  two-pence  in  the  pound. 

In  regard  to  the  necessity  of  setting  forth  fully 
the  charge  which  the  party  is  called  to  answer, 
two  other  cases  were  adverted  to,  one  before  the 
Court  of  Delegates, — the  case  of  Greenwood  and 
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^843.  In  Cooper  v:  Wickham^  the  decision  of  the  Court 
Feb.  sth.  was,  that  the  citation  did  not  set  forth, — ^that  the 
Si^RD  articles  did  not  contain, — a  charge  that  the  party 
yH^L  VA8  called  upon  to  answer  in  the  character  of 
churchwarden ;  and  it  did  not  appear,  that  there 
was  any  want  of  repair  at  the  time  when  the 
citation  issued,  or  that  he  had  been  neglectful  of 
his  duty  in  not  pressing  that  repair.  In  the 
present  case,  the  cause  of  offence  is  this,  for 
'^wilfully  and  contumaciously  obstructing,  or  at 
least  refusing  to  make,  or  join,  or  concur,  in  the 
making  of  a  sufficient  levy,  rate,  or  assessment,  for 
providing  funds  in  order  to  defray  the  expense  of 
the  necessary  repairs  of  the  parish  church," — what 
is  the  Ecclesiastical  offence  contained  in  these 
words? — in  the  first  place,  "wilfully  and  con- 
tumaciously obstructing  the  making  of  a  church- 
rate,"  no  such  words  as  these  were  in,  nor  was  any- 
thing of  the  kind,  or  of  similar  import,  contained 
in  the  citation  in  Cooper  v.  Wickham ;  it  was  simply 
an  averment  that  he  had  voted  for  such  and  such  a 
resolution, — one  a  resolution  against  church-ratea 
generally,  the  other  against  the  particular  rate, 
which  was  not  shewn  to  be  necessary  for  the 
repairs  of  the  church  ;  here  it  is  fully  stated,  that 
it  is  for  wiliully  and  contumaciously  obstructing 
the  making  of  any  church-rate.  That  is  the  first 
charge  ;  it  is  said  that  a  person  cannot  be 
contumacious  unless  there  has  been  a  monition 
issued  against  him,  which  has  been  disobeyed; 
and  perhaps,  that  is  correctly  argued, — what  then  t 
The  words  "  contumaciously  obstructing,"  import, 
that  there  has  been  a  monition,  for  if  contumacy 
consists  in  disobeying  a  legal  order,  it  follows,  from 
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1843.  Cooper  v.  Wickham,  "  That  he  wilfully  and  con- 
Feb.8th.  tumaciously  obstructed,  or  at  least  refused  to  make, 
Si^RD  or  join,  or  concur  in  the  making  of  a  sufficient  levy/* 
f/ancw.  ^  sufficient  rate,  so  that  it  was  to  concur  in  making 
*'  a  sufficient  levy,  rate  or  assessment  for  providing 
funds  in  order  to  defray  the  expense  of  the  neces- 
sary repairs  of  the  parish  church,"  so  that  the 
citation  in  fact  contained  this  averment, — that  the 
levy  proposed,  was  a  sufficient  levy,  at  least  not 
more  than  a  sufficient  rate;  and  it  is  to  make  a  suffi- 
cient levy,  that  he  is  charged,  to  defray  the  neces- 
sary repairs.  There  is  then  an  averment  that  the 
repairs  were  necessary  for  which  the  rate  was  to  be 
applied.  It  is  not  a  proceeding  against  the  party, 
merely,  as  was  suggested,  for  voting  against  a  rate 
when  proposed,  but  against  a  sufficient  levy  to 
defray  the  necessary  repairs. 

Every  thing  is  contained  in  this  averment  to 
constitute  an  offence,  "  contumaciously  obstructing, 
or  refusing  to  join  or  concur  in  making  a  rate 
which  was  necessary  to  be  made  for  the  repairs  of 
the  church,'*  so  that  the  repairs  were  necessary, 
and  if  that  is  shewn  then  the  rate  for  providing  these 
expenses  was  necessary. 

I  am,  therefore,  of  opinion,  that  this  citation  does 
contain  what  is  the  charge  imputed  slgainst  the 
party,  and,  as  I  have  before  stated,  it  seems  to  be 
admitted  on  all  hands,  that  the  Ecclesiastical  Court 
may  proceed  by  ecclesiastical  censures  to  compel 
the  parishioners  to  provide  for  the  repairs  of  the 
church  ;  it  follows,  as  a  matter  of  course,  that  the 
proceeding  must  be,  as  was  stated  in  the  course  of 
the  argument,  against  individual  parishioners  :  for 
what  is  the  argument  in  that  case  with  which  we  are 
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^843.      case,  as  we  know,  there  are  proceedings  against  other 
Feb.  8th.     individuals.  The  promoter  of  the  suit  cannot  include 
Steward     them  all  iu  ouc  citatiou,  it  would  be  contrary  to  all 
fUTh^      practice  and  all  rule  to  do  so.    There  is,  therefore, 
the  necessity   for    proceeding    against    them   in- 
dividually, provided  the  power  exists  of  proceeding 
by  ecclesiasitical  censures  to  compel  the  parishioners 
to  perform  their  duty  in  providing  means  for  re- 
pairing their  church. 

Under  these  circumstances,  I  am  of  opinion  that 
I  must  overrule  the  protest,  and  that  I  may  safely 
overrule  the  protest  without  at  all  deviating  from, 
or  in  the  least  degree  diminishing  the  effect  of  the 
observations  which  the  Court  made  in  Cooper  v, 
Wickham ;  for  I  think  there  is  a  clear  distinction  in 
the  two  cases.  In  the  one  there  is  no  averment  of 
necessity  of  repairs — the  party  is  proceeded  against 
in  the  office  of  churchwarden — it  was  a  mere  ab- 
stract proposition,  that  the  churchwarden  had  voted 
for  a  certain  resolution  against  a  certain  rate  pro- 
posed, it  not  being  known  that  it  was  a  necessary 
rate  for  the  purpose  to  which  it  was  to  be  applied. 
Here  it  is  stated  in  this  citation,  that  the  party 
*^  wilfully  and  contumaciously  obstructed,  or  at 
least  refused  to  make,  or  join,  or  concur  in  the 
making  of  a  sufficient  levy,  rate  or  assessment  for 
providing  funds  in  order  to  defray  the  expense  of 
the  necessary  repairs  of  the  parish  church  ;"  con- 
taining therefore,  in  itself,  a  statement  that  the 
church  was  in  need  of  repair,  and  that  the  rate  was 
sufficient  for  that  purpose. 

I,  therefore,  overrule  the  protest,  and  assign  the 
party  to  appear  absolutely.  I  reserve  the  question 
of  costs  until  the  hearing  of  the  cause. 
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1842,       ceased  was,  at  the  time  of  his  death,  possessed  of 
Dec.  13th.     the  sum  of  40,000/.  in  the  English  funds. 
mI^a»  The  second  Article  pleaded  the  will  of  the  de- 

^Tl^  ceased,  dated  the  22nd  of  October,  1841,  and  sub- 
scribed by  the  testator,  but  not  in  the  presence  of 
any  witness. 

The  third  pleaded  the  authenticity  of  the  copy 
of  the  said  will,  which  had  been  brought  into  the 
registry,  and  that  the  original  will  remained  at 
Smyrna. 

The  fourth  pleaded,  that  by  the  laws  in  force 
throughout  the  Ottoman  empire,  it  is  declared,  that 
it  is  not  competent  for  a  Turkish  subject  to  make 
any  disposition  of  his  property  by  will,  but  that  the 
same  shall  be  divided  among  his  relations  accord- 
ing to  a  fixed  standard.  That  by  articles  of  peace 
between  Great  Britain  and  the  Ottoman  empire, 
finally  confirmed  by  the  treaty  of  peace  concluded 
at  the  Dardanelles  (a)  it  is  (2(?  sect.)  agreed,  **  That 
in  case  any  Englishman,  or  other  person  subject  to 
that  nation,  or  navigating  under  its  flag,  shall 
happen  to  die  in  our  sacred  dominions,  our  fiscal 
and  other  ofiicers  shall  not,  on  pretence  of  its  not 
being  known  to  whom  the  property  belongs,  inter- 
pose any  opposition  or  violence  by  taking  or  seizing 
the  effects  that  may  be  found  at  his  death,  but  they 
shall  be  delivered  up  to  such  Englishman,  whoever 
he  may  be,  to  whom  the  deceased  may  have  left 
them  by  his  will.  And  should  he  have  died  in- 
testate, then  the  property  shall  be  delivered  up  to 
the  English  Consul,  or  his  representative,  who  may 
be  there  present ;  and  in  case  there  be  no  consul 

(a)  1800. 
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1S42,  the  age  of  six  years,  was  sent  to  this  country  for  his 
T^  13th,  education  ;  he  remained  in  this  country  about  six 
Maltah  years,  and  then  returned  to  Smyrna,  where  he  es- 
m^tIm.  tablished  a  house  of  business,  and  continued  to 
reside  there  until  his  death  in  1842.  The  fourth 
article  of  the  Allegation  pleads,  **  That  by  the  laws 
of  the  Turkish  or  Ottoman  empire,  it  is  not  com- 
petent to  a  Turkish  subject  to  make  any  will  of  his 
property,  but  that  the  same  is  by  law  to  be  divided 
among  his  relations  according  to  a  fixed  standard ; 
that  by  a  treaty  between  Great  Britain  and  Turkey, 
it  was  agreed  in  the  following  terms  : — *  That  in 
case  any  Englishman  shall  happen  to  die  there, 
his  effects  should  be  delivered  up  to  such  person  to 
whom  the  deceased  should  have  left  them,  or  in 
case  he  should  die  intestate,  to  the  English  consul, 
or  otherwise  to  some  person  appointed  by  the 
English  ambassador.'"  Now  when  I  read  this 
Article,  it  at  once  struck  me,  that  if  the  deceased 
was  domiciled  in  Turkey,  he  could  make  no  will 
at  all ;  if  he  was  a  British  subject,  he  must  make  a 
will  according  to  the  testamentary  law  of  England. 
I  have  been  told  in  argument,  that  he  was  neither 
a  Turkish  nor  a  British  subject  in  reference  to  the 
law,  either  of  Turkey  or  of  England,  but  that  it  is 
a  case  where  a  party  by  the  Jf^  gentium,  may  make 
such  a  will.  If  the  deceased  is  an  Englishman,  he 
may,  although  domiciled  in  Turkey,  make  an  English 
will  under  this  treaty,  and  if  so,  must  not  this  will 
be  considered  as  the  will  of  an  English  subject,  and 
then  is  it  not  invalid  ?  If  he  is  a  Turkish  subject, 
I  have  it  pleaded,  indeed  recognised  by  the  treaty, 
that  no  Turkish  subject  can  make  a  will.  I  may, 
perhaps,  here  mention,  that  if  I  am  asked  to  grant 
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administration  to   the  deceased,   I   must  have  it       1842. 

ascertained  who  is,  by  the  law  of  Turkey,  entitled  Dec.iath. 

to  the  administration.     I  reject  the  Allegation  for  mIZ^ 

probate  of  this  paper.  mIw^ 
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Graves  against  Graves.  1842. 


Dec.  15tfa. 


This   was  a  suit  commenced   by  Lord   Graves  in.^I^of 
against  Louise  Lady  Graves,  his  wife,  for  a  separa-  J^ImIS^i^u 
tion  by  reason  of  her  adultery;  a  libel  on  the  part  tery,H»iwi 

.  coinpetBOi  tuf  t 

of  Lord  Graves  had  been  admitted.  hutbuidibaL 

An  allegation  was  now  ofiered  on  behalf  of  Lady  lapieaMTa  ^" 


Graves,  pleading.  S^i^«'i« 

JFirst  Article: — That  the  party  proponent,  ^^^IJ^*^ 
formerly  Louise  Malline,  spinster,  was  many  »•»«*«' •^- 
years  ago  in  the  service  of  Sophia  Lady  Graves  faic*.  »•  ».  ' 
(wife  of  the  said  Lord  Graves)  since  deceased,  and  {J*,  ^  .'UX 
whilst  in  such  service  she  was  seduced  by  the  said  ^'\^l , 
Lord  Graves^  and  with  whom  she,  at  his  urgent  and  *^**^  ^  -■*- 
repeated  solicitations^  for  some  time  lived  and  co-     '^  ^  wr- 


t^  hfuband,  cannot  be  pleaded,  it  involves  tn  issue  which  this  Court  < 

plead  the  fiiet  of  her  cohabitation,  when  single,  with  the  iiusband,  iu  crrorr  hl  m^ 

proper  vigilance  on  hit  part  over  her  subitequent  moral  conduct 

It  is  competent  to  a  wife  to  plead,  that  the  husband  introduced  her  tc«  w.  — 1__ 
anoe ;  more  especially  when  tne  husband  is  counter-charged  with  bavaii^  a^vk* 
wiik  that  party. 

Hmote  specification  in  pleading  acts  of  adultery,  depends  on  the  uppi 
commiHion  of  the  offence ;  if  they  have  been  frequent  (f.  g.  durisf  a  i 
b  sec  necessary  to  allege  particular  dates  and  times.    6'ectti,  if  saeii  i 
rue  occorrence. 
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1842.       kabitedj   and  during  such  their  cohabitation   she 
Dec.  15th.    gave  birth  to  a  child  (being  the  child  mentioned  in 
G^ts      the  certificate  annexed  to  the  libel  admitted  in  this 
Gr"  w      cause  on  behalf  of  Lord  Graves). 

Second  Article : — That  whilst  the  party  proponent 
and  Lord  Graves  lived  and  cohabited  together. 
Lord  Graves  became  acquainted  with  Jean  Emile 

D ,  a   musician   at  the    Academy  Royal    de 

Musique,  and  also  with  Eliza  V ,  an  actress 

on  the  French  stage,  but  then  living  with,  or  as 

the   mistress  of   Mr. ,   and   introduced   both 

such  persons  to  the  party  proponent,  to  whom  they 
had  previously  been  perfect  strangers. 

The  sixteenth: — That  some  time  prior  to  his 
separation  from  the  party  proponent,  but  when  in 
particular  is  unknown.  Lord  Graves  formed  an 
adulterous  intercourse  with  Eliza  V—.  That 
Eliza  V having  called  to  see  the  party  pro- 
ponent, who  had  been  then  recently  confined  one 
day  in  November,  1840.  [The  commission  of  an 
act  of  adultery  was  then  charged]. 

The  seventeenth  Article: — That  Lord  Graves, 
soon  after  his  separation  from  the  party  proponent, 
went  to  England,  but,  after  a  short  stay  there,  re- 
turned to  Paris,  and  there,  as  a  guest  or  otherwise, 
took  up  his  residence  in  a  suit  of  apartments  oc-^^ 

cupied  by  Mr. ,  and  Eliza  V. ;  that  fh)m  such:::! 

time  until  on  or  about  the  1st  of  April,  1841,  (excep^ 
for  a  short  interval,  during  which  he  again  went  'ta^ 
England),  Lord  Graves  continued  to  be  resident    ^ 
the  said  apartments,  and  during  the  whole  of  su.  ^ . 

time   he  and    Eliza  V habitually  commit^i^ 

adultery. 
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1842.       tion  go  only  to  certain  parts  of  it: — the  first  Article 

Dec.  15th.     pleads — **  That  the   party  proponent  was  in  the 

oTI^n      service  of  Lady  Graves,   (the  first  wife  of  Lord 

GrIvm.      Graves),    and   whilst    in    such    service    was    se. 

duced  by  Lord   Graves,  and  lived  and  cohabited 

with  him,  and  during  that  time  gave  birth  to  a 

child/' 

In  enforcing  the  objections  to  this  Article,  refer«^ 
ence  has  been  made  to  the  doctrine  of  this  Court 
as  to.  antenuptial  incontinence ;  a  doctrine  which, 
perhaps,  has  never  been  thoroughly  considered  in 
all  the  different  points  of  view,  in  which,  according 
to  varied  circumstances,  it  may  arise.  I  take  it  to 
be  the  rule,  that  the  party  commencing  a  suit  of 
this  nature — be  it  husband  or  be  it  wife-— has  no 
right  to  plead  in  the  original  libel,  ^^  that  the  other 
party  was  in  the  habit  of  leading  a  lewd  and  licen- 
tious life  previous  to  the  marriage/'  by  entering 
into  the  tie  of  marriage,  the  party  has  given  a  final 
pardon  to  all  antenuptial  errors ;  but,  it  is  by  no 
means  clear,  that  this  doctrine  cannot  be  extended 
beyond  the  limit,  that  it  may  not  be  competent  to 
the  party  commencing  the  suit,  in  the  event  of 
peculiar  circumstances  arising  in  the  course  of  the 
suit,  to  plead  and  prove  antenuptial  incontinence. 
I  well  remember  a  case  which  occurred  before  Sir 
J.  Nicholl^  in  which  antenuptial  incontinence  was 
pleaded  in  the  first  instance,  and  was  directed  to  be 
struck  out,  but  Sir  J.  Nicholl  said,  ^^  If  hereafter 
the  wife  should  by  way  of  defence  think  fit  to 
allege  or  prefer  a  charge  of  neglect  or  collusion,  the 
husband  may  introduce  the  antenuptial  incontinence 
by  way  of  reply  to  the  defence,"  the  name  of  the 
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case  to  which  I  allude,  is  John  v.  John  (a).  In  the  1842. 
present  case,  where  a  wife  is  defending  herself  Dec.  i6th. 
against  a  charge  of  adultery,  and  where  conse-  o^n 
qaeotly  she  may  plead  in  defence  direct  collusion  gbIw. 
or  counter-adultery,  it  appears  to  me,  that  circum- 
stances which  occurred  before  the  marriage  are  not 
so  obliterated  by  the  marriage  as  to  prevent  a  wife 
arailing  herself  of  them  to  support  her  defence, 
althoQgh  she  could  not  have  done  so  if  to  sub- 
stantiate an  original  charge.  If  the  case  rested 
here  I  should  be  of  this  opinion  as  to  the  general 
admissibility  of  these  charges,  but  it  appears  to  me, 
that  this  case  is  taken  out  of  the  general  rule  by 
reason  of  one  of  the  exhibits  annexed  to  the  original 
libel,  by  which  the  fact  of  antenuptial  incontinence 
is  proved  by  Lord  Graves  himself,  the  exhibit  proves 
that  he  had  cohabited  with  Lady  Graves  before 
their  marriage.  If,  by  the  law  of  France,  it  is 
necessary  to  insert  in  the  marriage  certificate  the 
fiict  of  the  birth  of  this  child  before  the  marriage, 
Lord  Graves  being  under  the  necessity  of  producing 
the  certificate,  must  take  the  consequences  arising 
oat  of  it.  « 

I  have  some  difficulty  as  to  that  part  of  the  Article 
which  pleads  in  express  terms,  '^That  the  party 
when  a  spinster  was  seduced  by  Lord  Graves,"  be- 
cause, in  such  case  I  may  have  to  try  a  question  of 
seduction,  and  that  too,  after  a  lapse  of  ten  years ; 
there  is  a  further  difficulty,  if  the  party  is  to  be 
allowed  to  establish  this  charge,  the  husband  must 
have  leave  to  counter-plead  it.  I  think  it  will  be 
better  to  reform  the  Article  by  stating  it  thus,  '^  that 

(a)  Unreported 
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1842,       whilst  in  such  service^  to  wit,  in  the  year  1S33, 
Dec.  isth,     she  cohabited  with  Lord  Graves,  and  continued  to 
Q~„      do  so  during  the  life  of  Lady  Graves,"  this  will 
gTj!^      prevent  the  fact  of  seduction  being  given  in  evi- 
dence.    I  felt  great  difficulty  in  dealing  with  this 
point  in  the  case  of  Dillon  v.  Dillon  (a),  a  case 
much  distinguished  from  this  in  these  respects, — 
the  time  which  had  elepsed  between  the  marriage 
and  the  suit  was  much  less  (about  fourteen  months) , 
and  the  fact  came  out  on  the  cross-examination  of 
Dr.  Dillon's  own  witness,  who  proved,  that  Dr. 
Dillon  had  himself  admitted  the  fact  to  him,  the 
witness. 

The  objection  to  the  second  Article  is  thisi  that  it 
pleads   Madame  V— ^ —  to  be  the   kept  mistress 

of ,  and  it  is  said,  this  may  introduce  a 

question  of  difficulty,  as  the  statement  may  be 
counter-pleaded    that    she    is,    in   fact,   the   wife 

of  ;    but  as  the  git  of  all  the  remaining 

articles  goes  to  prove  cohabitation    between  this 

lady  and it  is  of  no  importance,  if  she  be 

his  wife,  at  what  time  she  became  or  began  to  be 
called  so.  Ths  only  question  is,  whether  an  article 
of  this  nature  is  to  be  admitted.  In  Harris  v. 
Harris  (6),  I  admitted  such  an  averment ;  I  well 
remember,  that  case  created  much  anxiety  in  my 
mind  at  the  time,  but  I  have  upon  consideration 
felt  satisfied  that  I  did  rightly  in  admitting  it;  it 
would  go  to  sap  the  foundation  of  all  morality,  if 
a  husband  might  introduce  to  his  wife  persons  of 
bad  character,  and  when  she  followed  the  example 

(a)  Ante,  p.  90.  (6)  1  Hagg.  361. 
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1842.      shewing  that  the  intercourse  was  limited,  or  of 

D«c.  )6ih.    short  duration,  then  you  must  plead  the  facts  spe- 

(w'n      cifically  :  moreover  it  must  be  remembered  that  if 

of !'▼"».     a  witness  is  produced  on  general  articles,  he  may 

be  cross-examined  as  to  particular  times  and  places, 

and  it  is  allowable  to  a  party  to  counter-plead  even 

ailer  publication  of  the  evidence,  if  the  facts  coming 

out  on  the  evidence  were  so  pleaded  that  he  was 

not  able  to  counter-plead  them  before. 

With  regard  to  the  eighteenth  Article,  I  think  it 
should  be  stated  how  the  parties  were  seen  in  the 
situation  described^ 

Addams.    I  have  no  objection  to  insert  this. 

Curia. — Be  it  so — with  these  alterations  I  admit 
the  allegation. 


[This  case  was  carried  to  the  Arches  by  appeaL 
On  the  17th  of  February,  1843,  the  Dean  of  the 
Arches  affirmed  the  decision  of  the  Court  below 
and  remitted  the  cause.] 
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1842.      side   of  the   deceased,  and   subscribed   his   name 

Dec.  i7ih.    thereto,  Mrs.  Coape,  standing  beside  him  at  the 

i^^g      time,  said,  pointing  to  her  name  signed  at  the  bot- 

TiMo'       ^^  ^^  ^^^  paper,  "  There  is  my  signature  you  see, 

you  had  better  place  yours  underneath/' 

On  the  7th  of  November,  1842,  the  Court  was 
moved  to  admit  this  paper  (A)  to  probate,  the  Court 
rejected  the  motion,  and  directed  the  paper  to  be 
propounded.  An  allegation  was  given  in  by  the 
executor,  Mr.  Moore,  propounding  the  paper, 
and  was  opposed  by  Mr.  King  the  other  executor 
and  residuary  legatee. 

a.  Phillimore  opposed  the  admission  of  this 
Allegation. 

The  question  which  arises,  under  the  9th  section 
of  the  1  Vict.  c.  26,  is,  can  a  witness  subscribe  by 
acknowledging  a  signature,  made  in  the  presence 
of  the  testator,  but  not  in  the  presence  of  the  testa- 
tor and  another  witness?  The  Court  has  already 
put  a  construction  on  this  section  as  regards  this 
case  In  re  Allen{a)^  In  re  Simmonds^b).  There  is 
a  distinction  between  the  9th  section  of  the  1  Vict, 
c.  26,  and  the  5th  section  of  the  Statute  of  Frauds, 
in  the  former,  when  speaking  of  the  subscribing  by 
the  witnesses,  an  additional  imperative  is  used,  the 
word  *'  shall "  is  auxiliary  to  the  strict  requisite  of 
the  witnesses  subscribing  in  the  presence  of  the 
testator,  after  the  testator  has  first  signed  in  their 
joint  presence.  In  Risley  v.  Temple  (c)  the  exact 
point  was  raised  under  the  Statute  of  Frauds,  but 
does  not  appear   to     have     been   decided.      The 

(a)  2  Curt.  331. 

ib)  Ante,  p.  79,  and  see  Ilott  v.  Genge,  ante,  p.  160.     (c)  Skin.  106. 
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Legislature,  by  affirming,  in  the  9th  section  of  the       ^^^^' 

1  Vict,  that  the  testator  may  acknowledge  his  sig-  i>ec.  iTih. 
nature,   have  virtually  negatived  the  right  of  the       Moobs 
witnesses  to  acknowledge  their  subscriptions.     He       '^ 
also  cited  Roberts  oti  the  Statute  of  Frauds  p.  382. 

H.  L  NichoUf  in  support  of  the  Allegation. 

The  cases  of  In  re  Allen  and  In  re  Simmonds  are 
materially  distinguished  from  this  case ;  in  both 
those  cases,  the  testator  had  signed  his  name  in  the 
presence  of  one  witness,  and  had  afterwards  ac- 
knowledged his  signature  in  the  presence  of  that 
witness,  and  of  a  second  witness ;  but  in  both  in- 
stances, when  the  signature  was  acknowledged  in 
the  presence  of  the  two  witnesses,  the  animus 
attestandi  was  wanting  as  regarded  the  first  wit- 
ness; physically  speaking,  the  signature  of  the 
testator  was  acknowledged  in  the  presence  of  two 
witnesses  present  at  the  same  time,  but  in  legal 
consideration  the  first  witness  was  not  present. 
HP  Craw  v.  Gentry  {a). 

The  common  law  recognises  three  modes  of 
Hgning,  first,  actual  signature ;  second,  signa- 
ture by  mark ;  third,  acknowledgment  of  a  signa- 
ture: the  complete  validity  of  the  third  mode  is 
established  by  Grayson  y.  Atkinson  (b),  therefore, 
to  have  an  acknowledged  signature  deemed  equi- 
valent to  an  actual  sign&ture  is  a  right  of  common 
law.  The  statute  law,  when,  in  the  exercise  of  its 
despotic  power  over  the  common  law,  it  enjoins  the 
observance  of  additional  ceremonies  in  the  mode  of 

(fi)  3  Camp.  232.  (6)  2  Ves.  senr.  456. 
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1842.       executing  legal  instruments,  alwa3's  leaves  to  the 
Dec.  17th.     common  law  the  privilege  of  complying  with  such 

Moore       ccremonies  according  to  its  own  fashion.     Vin.  Ab. 

Ito!  (tit.  Stat.  vol.  19,  p.  612,  pi.  12,  13,  14).  Common 
law  rights,  and  amongst  them  would  be  that  of 
performing  any  ceremonies  with  regard  to  the 
execution  of  legal  instruments  after  the  fashion 
enjoined  by  the  common  law,  are  never  to  be  taken 
away  without  negative  words  express  or  implied  (a). 
Statutes  restrictive  of  the  common  law  are  to  be 
construed  strictly  in  favour  of  the  common  law ; 
and  it  was  so  adjudged,  as  regarded  the  Statute  of 
Wills  (6).  So  the  Statute  of  Frauds  (c;  was  held 
to  be  restrictive  of  the  common  law,  Ash  v.  Ahdy{d). 
This  statute  imposed  the  necessity  of  every  will  of 
real  estate  being  signed  by  the  devisor,  it  was  held, 
that  this  ceremony  might  be  complied  with  in  any 
one  of  the  three  common  law  modes  of  signing. 
In  Baker  v.  Dening  (c)  a  will  signed  by  a  mark 
was  held  good.  Signing  by  acknowledgment  of 
the  signature  of  the  devisor  was  established  in 
Chayson  v.  Atkinson(f).  Moreover,  every  will  was 
to  be  subscribed  in  the  presence  of  the  devisor,  by 
three  or  more  witnesses ;  here  again  it  was  held, 
that  the  ceremony  of  subscribing  might  be  fulfilled 
by  the  two  first  of  the  three  common  law  modes  of 
signing.  Harrison  v.  Harrisonig)^  Addy  wGrix (A). 
The  third  mode  of  signing,  namely,  acknowledging 
>  a  subscription,  could  scarcely  arise  under  the  Statute 

(a)  2nd  Instit.  200.     See  3  &  4  Wm.  4,  c.  106,  s.  3. 
(6)  32nd  Hen.  8,  c.  1.     34  Hen.  8,  c.  5.     Co.  Litt.  115,  A. 
(c)  29th  Car.  2,  c.  3.  (/)  2  Yes.  senr.  456. 

{d)  3  Swans.  660.  (g)  8  Ves.  185. 

(f)  8  Ad.  &  Ell.  94.  (A)  lb.  504. 
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of  FraucU,  iDasmuch,  as  it  was  early  decided,  that       1842. 
the   simultaneous  presence  of  the  three  witnesses     Dec.  iTihT" 
was  not  necessary  ;  a  witness,  who  must  be  present       |^^. 
when   the  devisor  complied  with  the  requisite  of      "^^^ 
'*  signing,"  would,  for  the  sake  of  convenience,  at 
once  subscribe  in  the  presence  of  the  devisor,  and, 
having  done  so,  he  could  not  confer  any  additional 
Talidity  on  his  subscription,   by  subsequently  ac- 
knowledging it  in  the  presence  of  the  devisor  and 
other  witnesses.     How  stands  the  point  on  prin- 
ciple ?     The  common  law  required  the  party  from 
whom  an  instrument  moved  to  sign  his  name  to  it 
in  the  presence  of  a  witness,  but  it  did  not  require 
the   attesting  witness  to  subscribe  that  instrument 
io  the  presence  of  the  party  signing ;  if  then,  where 
the  rule  of  the  common  law  has  required  signature 
in  the  actual  presence,  it  allows,  as  an  equivalent, 
the    acknowledgment  of  a  signature,   a  fortiori 
would  it  be  allowed  in  a  case  where  signature  in 
the  actual  presence  would  not,  but  for  the  statute,  be 
required.     The  statute  of  1  Vict.,  is  to  be  construed 
by  precisely  the  same  rules  as  have  governed  the 
construction  of  the  Statutes  of  Wills  and  of  Frauds ; 
if  then,  in  principle,  the  latter  statute  allowed  an 
acknowledged   signature   to   be  equivalent  to  an 
actual  signature,  is  that  common  law  right  taken 
away  by  the  1  Vict. — by  negative  words,  express  or 
implied  ?     By  express  words  undoubtedly  it  is  not; 
it  is  contended,  that  the  words  which  affirm  '*  that 
the  devisor  may  acknowledge  his  signature  "  im- 
pliedly  negative   the    right   of    the   witnesses  to 
acknowledge  their  subscriptions.      The  statute  of 
1  Vict,  is  an  amending  Act,  to  arrive  at  a  proper 
construction  of  its  9th  section,  the  language  of  that 
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^^^*      clause  must  be  construed  by  reference  to  the  already 

Dec^th.    interpreted  language  of  the  corresponding  sectioa 

MooRB      (5th)  of  the  Statute  of  Frauds.     One  interpretation 

agahut 

Kwo.       on  this  last  section  is,  that  the  word  ^'signed'*  may 
be  satisfied,  although   the  attesting  witnesses  did 
not  see  the  devisor  actually  sign,  provided  it  be 
shewn  aliundh^  that  his  signature  was  actually  ex- 
istent on  the  face  of  the  will  at  the  time  when  the 
witnesses  subscribed.  White  v.  the  Trustees  of  the 
British  Museum  (^d).     The  9th  section  of  the  1  Vict, 
was  clearly  intended  to  cure  the  mischief  of  this 
decision,  which  was  a  virtual  repeal  of  the  whole 
scope  of  the  6th  section  of  the  Statute  of  Frauds. 
The  9th  section  of  the  1  Vict,  provides,  *'  That  every 
will  shall  be  signed  by  the  testator  at  the  foot  or 
end  thereof" — if  the  clause  had  stopped  here,  there 
would  have  been  no  need  of  any  witnesses  to  a  will ; 
it  goes  on,  "  And  such  signature  shall  be  made  by 
the  testator  in  the  presence  of  two  witnesses  present 
at  the   same  time," — that  is,  such  will  shall  be 
**  signed  "  in  the  presence  of  two  witnesses,  the  ex- 
pression **such  signature  shall  be  made"   being 
used   instead  of  **3uch  will  shall  be  signed,"  ih 
order  to  accommodate  the  language  to  a  second 
alternative  mode  of  signing,  namely,  '*  or  (that  is, 
such  signature)  shall  be  acknowledged  in  the  pre- 
sence of  two  witnesses,  &c."     The  British  Museum 
case  having  established,  that  a  will  may  be  ** signed  '* 
in   the  presence  of   the  witnesses,   without   their 
actually  seeing  the  signature  of  the  testator,  that 
decision  must  govern  the  first  alternative  mode  of 
signing  under  the  9th  section  of  the  1  Vict.,  but 

ia)  6  BiDg.  310. 


PREROGATIVE    COURT    OF   CANTERBURY.  249 

the  Legislature  never  could  mean,  that  the  testator       1842. 
should   sign,    and   yet  the  witnesses   not  see  his     Dec.  itST 
actual   signature,   because,  the  second  alteraative      m^. 
mode  of  signing  is  by  the  testator  "  acknowledging      "j^^/ 
his  signature,"  in  which  case  the  actual  signature 
must  be  seen.     Then  has  the  Legislature  excluded 
the  interpretation,  put  on  the  word  '^  sign  "  under 
the  Statute  of  Frauds,  by  express  or  implied  nega- 
tive?    Certainly  not  by  express,   but  by  implied 
negative  they  have,  namely,  by  the  deducing,  from 
the  words  of  the  second  alternative  mode  of  signing, 
a  negative  by  implication,  that  a  will  shall  not  be 
signed    according    to  the  first  alternative    mode, 
unless  the   witnesses  actually  see   the    signature. 
Then  as,  according  to  the  rules  of  construction,  the 
same  words  are  not  susceptible  of  a  double  mean- 
ing, when  one  implied   negative  has  been  drawn 
firom  them,  a  second  cannot  be  deduced,  and  then 
it  follows,  that  there  is  no  negative  by  implication 
to  take  from  the  witnesses  the  common  law  pri- 
vilege of  subscribing  by  acknowledging  their  sub- 
scriptions.    If  the  Court  has  any  doubt  on  which 
side  to  employ  the  negative  implication,  the  inten- 
tion  of    the    Legislature  ought   to   determine   it, 
4  InsHt.  33(1;   such  intention  may  sometimes  be 
collected  from  "foreign  circumstances,"  Vin.  Ab.^ 
vol.  19,    p.  612,   pi.  81.      The   intention    of  the 
Legislature  is  made  clear  by  the  Report  of  the  Real 
Property  Commissioners  on  the  subject  of  Wills. 
The  Commissioners  say,   "  We,  therefore,  propose 
that  every  will  should  be  signed  by  the  testator  in 
the  presence  of,  or  the  signature  be  acknowledged 
to  two  witnesses  present  at  one  time,  and  that  they 
should  subscribe  their  names  in  the  presence  of 
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1842.  each  other,  or.  that  one  having  signed  first  should 

Dec.  17th.  acknowledge  his  signature  and  be  present  when  the 

M^B  attestation  is  signed  by  the  other." 


Kino. 


R.  Phillmore^  in  reply. 

The  portion  of  the  Statute  of  Frauds  relating  to 
wills  was  not  restrictive  of  the  common  law,  for  there 
could  be  no  will  of  real  property  without  the  statute: 
the  common  law  not  allowing  of  wills  of  real  estate^ 
Co.Litt.  Ill,  B. 

Sir  Herbert  Jenner  Fust. 
The  question  before  the  Court  is  one  of  great 
importance  with  regard  to  the  construction  of  the 
Will  Act.  (1  Vict.  c.  26).  It  turns  upon  the  due 
execution  of  a  paper  bequeathing  personal  property, 
which  is  now  regulated  by  the  same  law  as  re- 
gulates the  disposition  of  real  property.  The  duty 
imposed  upon  the  Court  is  to  find  its  way  to  a  due 
and  proper  construction  of  the  whole  of  the  Act; 
not  of  one  single  isolated  clause,  but  of  the  entire 
intention  of  the  Legislature  in  passing  the  Act. 
This  case  must  form  a  leading  case  of  its  class ;  two 
other  cases,  of  a  similar  nature,  have  been  brought 
before  the  Court,  but  only  on  ex  parte  motion,  un- 
fortunately they  were  cases,  where  the  property 
involved  in  the  decision  was  so  small,  as  to  render 
them  unable  to  bear  the  expense  of  litigating  the 
point.  As  far  as  I  am  able  to  judge,  £he  present 
case  difiers  in  some  respects  from  both  those  cases. 
In  the  case  o{  Allen(fl)y  the  paper  was  attested  by  the 

(a)  2  Curt.  331. 
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one  witness  alone  present  on  one  day,  the  deceased       IM2. 
havingtben  signed  it  in  her  presence ;  on  a  subsequent     i>«c*  i7th. 
day  it  was  signed  in  the  presence  of  a  second  wit-       m^b 
ness,  and  attested  by  that  witness  in  the  presence  of       kw"* 
the  first,  but  the  first  witness  was  not  called  on  to 
attest  the  second  execution.      The  Court  was  of 
opinion  that  the  execution  was  not  sufficient.     The 
other  case  of  In  re  Simmonds  (a)  was  very  similar. 
In  this  case,  as  has  been  observed,  there  is  this  ma- 
terial distinction ;  the  deceased  having  in  the  first 
instance  signed  the  paper  in  the  presence  of  hii^ 
sister  alone,  does  on  a  subsequent  day  acknowledge 
bis  signature  in  the  presence  of  his  sister,  and  his 
sister  pointed  out  her  signature  to  the  second  wit- 
nesa,   but  I  do  not  understand,  that  the  deceased 
desired  her  to  re-attest  the  acknowledgment  of  his 
fiignatare.     I  admit  all  that  has  been  said  as  to  the 
construction  of  statutes,  and  the  interpretation  put 
npon  the  Statute  of  Frauds  as  to  signing  by  the 
testator,  but  is  the  same  interpretation  applicable 
to  the  subscription  of  the  witnesses?     It  has  been 
argued,  under  the  present  statute,  as  against  the 
admission   of  this   allegation,   that   although   this 
might   have  been  a  good  subscription   under  the 
Statute  of  Frauds,  it  is  not  sufficient  under  the 
altered  language  of  the  present  Act ;  on  the  other 
side,  it  has  been  said,  that  a  construction  is  to  be 
put  on  this  Act  the  same  as  if  on  the  Statute  of 
Frauds;  .but  it  must  be   remembered,   that  the 
doubts,  expressed  by  Judges  of  Courts  of  law  and 
equity  on  the  Statute  of  Frauds,  led  to  the  intro- 
duction of  the  present  Act.     It  has  been  well  said, 

(a)  Ante,  p.  79. 
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^^^^'  that  the  1  Vict.  c.  26,  is  not  an  original  Act,  but' 
Dec.  i7th.  an  Act  to  amend  a  former  law ;  so  it  is, — it  is  an 
Moore  Act  to  amend  a  former  law,  for  removing  all  doubts 
Icfw^  whatever  existing  with  regard  to  that  law,  and  I 
find  in  the  9th  section  of  the  new  Act,  a  consider- 
able departure  from  the  language  of  the  corres- 
ponding section  (5th)  of  the  Statute  of  Frauds. 
The  language  of  the  9th  section  of  1  Vict,  is  ex- 
pressly prohibitory,  "  No  will  shall  be  valid  unless 
it  be  in  writing,  and  signed  at  the  foot  or  end 
thereof," — clearly  thereby  intending  to  remove  all 
doubts,  in  regard  to  the  construction  of  the  Statute 
of  Frauds,  as  to  signing  by  putting  the  testator's 
name  at  the  beginning  of  the  will ; — *'  and  such 
signature  shall  be  made  or  acknowledged  by  the 
testator," — it  had  been  formerly  doubted,  under  the 
Statute  of  Frauds,  whether  an  acknowledgment  of 
the  signature  was  sufficient,  whether  the  will  must 
not  be  actually  signed  in  the  presence  of  the  wit- 
nesses; here  again,  all  doubt  is  removed  by  the 
present  section.  Under  the  Statute  of  Frauds  it 
had  been  held,  that  the  witnesses  need  not  be  all 
present  at  the  same  time,  the  signature  might  be 
acknowledged  to  the  three  or  more  witnesses  at 
different  times; — again,  by  the  present  Act,  all 
doubt  on  that  point  is  removed,  the  witnesses  must 
be  present  "at  the  same  time."  Now  when  I 
clearly  find,  that  the  object  of  this  Act  is  to  remove 
every  possible  doubt, — thereby  taking  away  all  lati- 
tude and  discretion  in  its  interpretation,— and  that 
it  expressly  provides  that  the  two  witnesses,  who 
are  to  be  present  at  the  same  time^  shall  attest  and 
subscribe,  can  I  hold  that  the  one  may  attest  and 
subscribe  on  one  day,  and  acknowledge  his  or  her 
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signature  on  a  subsequent  day  ?     I  am  inclined  to       1842. 
think  that  the  Act  is  not  complied  with,  unless  both    Dec.  i7tb. 
tntneaes  shall  attest  and  subscribe  after  the  tes-       ^w'K 
talor's  signature  shall  have  been  made  and  acknow-       ''^^^*\ 
ledge  to  them  when  both  are  actually  present  at  the 
nme  time.     If  the  one  witness  has  previously  sub- 
scribed the  paper,  and  merely  points  out  her  sig- 
nature when  the  testator  acknowledges  his  signature 
i&  her  presence,  and  in  that  of  the  other  witness 
vbich  latter  witness  alone  then  subscribes,  that  I 
bold  not  sufficient ;  I  have  no  explanation  why  the 
first  witness  did  not  re-subscribe.     The  Act  says 
the  testator    may  acknowledge  his  signature,   but 
does  not  say  that  the  witnesses  may  acknowledge 
their  subscriptions.     I  reject  the  allegation. 
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Veley  and  Joslin  against  Gosling.  ^^*^* 

Mirch  25th. 

In  the  year  1836,  the  parish  church  of  Braintree,  Thcpanth 

t  n    T\  I'll-  n  church  of 

in  the  connty  of  Essex,  and  m  the  diocese  of  Bnintree  being 
London,  being  considerably  out  of  repair,  in  the  ofre^>%mo. 
month  of  December  in  that  year,  the  parishioners  f,^?hrc^i»- 
were  duly  fconvened  in  vestry  for  the  purpose  ^^on®p^„^^ 
of  makinfiT  a  church-rate.     A  rate   having   been  maDdi4the 

^  ®  churchwardens 

^to  summon  a 
r  a  specified  day  and  boar,  and  ordering  the  parishioners  then  to  stt  nd  and  make  a 
ite.    A  vestry  bsving  beoi  convened,  a  survey  and  estimate  of  the  repairs  and  the 
I  waa  prodac^.and  no  objection  made  to  either.  A  rate  having  been  prooosed  and  seconded* 

jdacot(ia  eflect)  "  That  no  rate  be  grantnl,*'  was  moved  and  seconded,  and  on  a  shew 

«r  heads,  was  carried.    The  majority  of  the  parishioners  who  had  negatived  the  granting  a  rate 
kafiigqaitlad  the  vestiy,  the  churchwardens  sod  the  minority  continued  to  remain  in  vestry,  and 

osad  'and  carried  the  necessary  rate.     Held,  by  the  Dean  of  the  Arches,  reversng  the 

I  of  tbc  Ckaacellor  of  London,  that  soch  rate  was  a  legal  and  valid  church-rate. 
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moved  and  eeconded,  an  amendment  was  moved, 
seconded,  and  carried  to  the  following  effect, — 
^'  Resolved,  that  it  appears  to  this  meeting,  that  the 
existing  law  which  authorizes  churchwardens  to 
convene  a  parish  meeting  for  the  purpose  of  levy- 
ing a  church-rate  does  also  recognise  what  is  called 
the  voluntary  principle,  to  this  extent,  that  by  it 
no  church-rate  can  be  laid  but  by  the  free  consent 
of  the  majority  of  the  parishioners  duly  assembled  in 
vestry  to  determine  upon  it ;  that  the  parishioners 
of  Braintree  are  fully  prepared  to  vindicate  this 
redeeming  feature  of  the  law  as  it  now  stands,  by 
freely  exercising  the  just  rights  that  the  law  secures 
to  them,  and  determining  for  themselves,  whether 
a  church-rate  shall  now  be  laid  or  not ;  that  having 
accordingly  well  considered  the  proposition  to  levy 
a  church-rate  on  the  present  occasion,  and  the 
principles  involved  in  that  proposition,  it  is  their 
matured  conviction,  that  so  long  as  the  parochial 
churches  are  exclusively  devoted  to  the  use  of  the 
established  sect,  all  expenses  of  repairs  should  be 
defrayed  out  of  the  ample  revenues  of  that  richly 
endowed  sect,  or  if  there  be  no  ecclesiastical  funds 
available  for  such  purposes,  that  all  expenses  of 
repairs  should  be  defrayed  by  the  voluntary  con- 
tributions of  those  who  exclusively  enjoy  the  use  of 
the  buildings ;  and,  finally,  that  the  consideration 
of  a  church-rate  be  postponed  to  this  day  twelve 
months/*  In  consequence  of  this  resolution,  the 
church  remained  unrepaired. 

On  the  22nd  of  June,  1837,  the  vicar,  church- 
wardens, and  several  of  the  parishioners  met  to- 
gether in  the  vestry-room  of  the  parish,  pursuant 
to  a  public  notice  previously  and  duly  given,  for 
the  purpose  of  making  and  granting  a  rate  for  the 
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repairs  of  the  church,  and  for  defraying  the  ex-       1842. 
peoses  neceasarily  incidental  to  the  office  of  church-     May  4thr" 
warden.      At  this  meeting    the   vicar,   the    Rev.       .^j^ 
Bernard  Scale,  took  the  chair,  ex  officio,  and  the       y^* 
churchwardens,  Messrs.  Veley  and  Joslin,  produced       <««<«<' 
to  the  meeting  a  survey  of  the  repairs  needed,  and 
an  estimate  of  the  expense  thereof,  which  survey 
and   estimate  had  been  made  by  a  party  of  com- 
petent skill;  the  estimate  for  the  repairs  amounted 
to  508/.  124.,  in  addition  to  which,  was  a  sum  of 
23iL  \%s.  for  the  expenses  of  executing  the  office  of 
charchwardens.     No  objection  having  been  made 
to  this  survey  or  estimate  by  any  person  present,  it 
was  proposed  and  seconded  that  a  rate  of  3«.  in  the 
pound  should  be  granted  and  made,  in  order  to 
raise  the  sum  of  532/.  10«.,  whereupon  an  amend- 
ment was  moved  and  seconded  to  the  following 
effect : — ^*  That  as  little  more  than  six  months  has 
elapaed  since  the  parishioners  of  this  parish  in  vestry 
assenlbled,  resolved,  by  a  large  majority,  that  the 
consideration  of  the  church-rate  be  adjourned  for 
twelve  months ;   the  churchwardens  have  shewn 
themselves  to  be  greatly  wanting  in  that  respect, 
to  the   parishioners,   as  a  body,  which  is  due  to 
them  from  every  parochial  officer,  in  assembling 
the  parish  again  to  agitate  the  question  of  church- 
rate  before  the  expiration  of  the  time  to  which  the 
consideration  of  that  question  had  been  postponed, 
and  that  this  meeting  cannot  but  deeply  regret 
that  the  clergyman  of  the  parish  should  have  given 
his  sanction  to  a  proceeding  at  once  so  frivolous 
and  vexatious  as  that  which  now  call  this  numerous 
embly  of  rate-payers  from  their  several  occupa- 
that,   thus  conveying  to  the  vicar  of  the 
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parish,  and  to  the  churchwardens,  the  expression 
of  their  grave  disapprobation  for  the  uncalled  for 
and  improper  agitation  of  the  parish,  this  meet- 
ing will  give  to  the  demand  of  the  churchwardens 
DO  other  answer  than  that  which  they  have  already 
within  six  months  received,  and  which  will  be  found 
on  the  minutes  of  the  vestry,  signed  by  the  vicar  as 
chairman  (the  resolution  of  December), — *  resolved, 
that  the  consideration  of  a  church-rate  be  postponed 
to  this  day  twelve  months/  '' 

A  shew  of  hands  was  taken  upon  this  amend- 
ment, and  the  chairman  declared  the  amendment 
to  be  carried ;  a  poll  was  thereupon  demanded,  and 
taken,  at  the  final  close  of  which  on  the  6th  of  June, 
the  number  of  votes  were  found  to  be  two  hundred 
and  seven,  for  the  amendment,  and  seventy  against 
it ;  the  amendment  was  thereupon  declared  by  the 
chairman  to  be  carried,  and  the  meeting  was  dis- 
solved. 

On  the  10th  of  June,  Messrs.  Veley  and  Joslin 
met  together,  and  privately,  without  any  previous 
notice  to  the  parishioners,  or  summoning  any  vestry 
for  the  purpose,  did  of  themselves  rate  and  tax  the 
inhabitants  and  parishioners  of  the  parish  for  the 
necessary  repairs  of  the  church,  and  the  other  ex- 
penses incidental  to  the  office  of  churchwarden,  at 
the  rate  of  three  shillings  in  the  pound  on  the 
annual  value  of  the  rateable  lands  within  the  parish, 
in  order  to  raise  the  sum  of  488/.  lOs.  Ad.  in  part  of 
the  estimated  amount  of  the  repairs  of  the  parish 
church,  and  for  the  other  incidental  expenses. 

Mr.  Burder,  an  inhabitant  of  the  parish,  having 
been  assessed  to  this  rate  in  the  sum  of  37/.  18«.  2^., 
and  having  refused  to  pay  the  same,  was  duly  cited 
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to  appear  in  the  CoDsistorial  Court  of  London  in  a 
cause  of  subtraction  of  church-rate.  [See  the  pro- 
ceedings, ante  Vol.  1,  p.  37 '2.] 

The  Judge  of  that  Court  having,  on  the  authority 
of  a  ease  of  GaucUm  v.  Selby  (a),  admitted  a  libel 
in  the  cause,  a  writ  of  prohibition  was  moved  for 
10  the  Court  of  Queen's  Bench,  and  on  the  Ist  of 
May,  1840,  Lord  Chief  Justice  Denmam  delivered 
the  opinion  of  that  Court,  pronouncing  the  rate  in 
qaestion  to  be  illegal,  and  affirming  the  jurisdiction 
of  that  Court  to  prohibit  in  the  matter  \h).  From 
this  decision  a  writ  of  error  was  brought  in  the 
Exchequer  Chamber,  and,  after  the  case  had  been 
very  fully  argued,  Lord  Chief  Justice  Tindal,  on 
thedth  of  February,  1841,  delivered  the  unanimous 
opinion  of  the  Judges  who  sat  in  error,  whereby 
they  affirmed  the  decision  of  the  Court  below,  (c) 

The  judgment  of  the  Exchequer  Chamber  having 
contained  many  expressions  affirming  the  common 
law  obligation  of  the  parishioners  to  repair  their 
chorches,  and  the  church  of  Braintree  becoming 
more  and  more  dilapidated,  in  consequence  of  no  re- 
pairs being  done  to  it,  and  Messrs.  Veley  and  Joslin 
having,  in  the  year  1841,  again  been  elected  the 
churchwardens  of  this  parish,  the  following  measures 
which  are  fully  stated  in  the  libel  given  in  by  the 
churchwardens,  in  the  present  suit  of  subtraction  of 
diorch-rate,  promoted  by  them  against  Mr.  Gosling  a 
parishioner,  were  adopted  by  them  and  by  several 
of  the  parishioners,  in  order  to  make  a  church-rate. 
The  libel  in  question  pleaded,  in  the  first  Ar- 
ticle,— that   the    parish  church  of  Braintree  had 
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(c)  12Ad.  &E11.265. 
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been  for  some  time  past,  and  now  is,  in  a  dilapi-^ 
dated  state,  and  in  urgent  need  of  repair ;  that  no 
rate  has  been  made  for  such  repairs  since  March, 
1834,  and  that  the  parishioners,  from  time  to  time, 
have  refused  to  make  any  rate  for  the  necessary 
repairs.  That  a  rate  had  been  made  on  the  10th 
of  June,  1837 ;  that  proceedings  had  been  com- 
menced in  the  Consistory  Court  of  London,  to  en- 
force that  rate,  and  that  that  Court  had  been  pro- 
hibited from  proceeding  in  the  matter. 

The  second  Article  pleaded, — that  on  the  13th 
of  May,  1841,  a  vestry  meeting  was  duly  called  and 
assembled,  for  the  purpose  of  making  and  granting 
a  rate  for  the  repair  of  the  church,  and  for  other 
incidental  expenses,  but  that  the  majority  of  the 
parishioners  there  assembled  had  refused  to  grant 
a  rate ;  that  the  church  still  continued  in  urgent 
need  of  repair ;  that  the  churchwardens  had  no 
funds,  in  hand  to  eflfect  the  same  ;  that  a  survey  and 
estimate  of  the  repairs  necessary  to  be  done,  and 
also  an  estimate  of  the  other  necessary  expenses* 
incident  to  the  office  of  churchwarden,  in  and  for 
the  parish,  for  the  current  year,  were  submitted  to 
the  parishioners  then  and  there  assembled. 

The  third  Article  pleaded, — ^That  on  the  11th  of 
June  in  the  same  year,  an  application  was  made 
to  the  Consistory  Court  of  London,  grounded  on  an 
affidavit  of  the  Rev.  Bernard  Scale,  the  vicar  of  the 
parish,  for  a  decree  against  the  churchwardens  and 
parishioners  of  Braintree,  to  shew  cause  why  a 
monition  should  not  issue  against  them,  the  church- 
wardens, calling  on  them  to  provide  for  the  neces-: 
sary  repairs  of  the  church,  and  the  necessaries  fof 
th^  decent  celebration  of  Divine  Service,  and  co  call 
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a  vestry  meeting  for  that  purpoBe.  (a)  That  the 
iDonition  was  returned  into  Court,  and  an  appear- 
ance thereto  given  on  behalf  of  the  churchwardens, 
who  subaiitted  themselves  to  the  lawful  orders  of 
the  Court ;  but  no  appearance  was  given  on  behalf 
of  the  other  parishioners ;  that,  no  cause  being 
shewn,  according  to  the  intimation  of  that  decree, 
a  monition  issued,  directed  to  the  churchwardens, 
eommanding  them  to  call  a  vestry  meeting,  and 
ordering  the  parishioners  to  assemble  for  the  pur- 
pose of  making  the  rate. 

The  fourth  Article  pleaded, — That  the   moni- 
tion was  duly  served  ;  that  a  vestry  meeting  was 
iummcmed  by  the  churchwardens,  and  took  place 
on  the  15th  of  July,   1841  :    that  at  that  meet- 
mg,  the  vicar  was  in  the  chair ;  that  the  parish- 
ioaers  and  inhabitants  attended  in  large  numbers, 
and  tlie  meeting  was  adjourned  into  the  body  of 
the  church;    that  a  survey  and  estimate  of  the 
repairs  necessary  to  be  immediately  done  to  the 
parish  church,  and  of  the  probable  expenses  thereof, 
were  laid  before  the  vestry  ;  that  in  the  opinion  of 
the  persons  by  whom  they  were  made,  the  sum  of 
713/.  was  requisite  for  the  repair  of  the  church,  and 
801  6f.  for  the  incidental  expenses,  in  all  733/.  65. 
That  no  dispute  arose,  and  no  objection  was  made, 
either  to   the   necessity  of  the  repairs,  or  to  tlie 
UDount   of  the  estimate ;    that   the    parishioners, 
being  in  vestry  assembled,  an  assessment  was  pro- 
poeed  of  2&  in  the   pound,    which  was  duly  se- 
conded ;  that  a  long  amendment  was  proposed  by 
a  parishioner,  which  was  seconded,  which  it  is  not 

(<  See  Fielding  v.  Standen,  2  Curt.  663,  for  a  eimilar  decree  an^ 
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1842.       necessary  to  go  into,  the  result  of  it  being  thisi 

May  4th.     **  that  this  vestry  feels  bound  by  the  highest  obli- 

vT^Y       gations  of  social  justice  and  religious  principle,  not 

jwfiN       *^  grant  a  fate,  and,  accordingly,  that  no  rate  be 

againu      made.'*     That  a  shew  of  hands  was  taken,  and  thcf 

amendment  found  to  be  carried  by  a  large  majority^ 

but  that  no  poll  was  demanded. 

The  Fifth  Article  pleaded,— That  whilst  the 
parishioners  still  continued  in  vestry  assembled  the 
question  was  then  and  there  put,  "Whether  any 
other  amendment  was  proposed  or  any  other  propo' 
sition  as  to  the  amount  of  the  rate  proposed  to  be 
made/'  That  no  affirmative  answer  was  given  to 
such  question,  nor  was  any  proposition  made  for 
discharging  the  obligation  of  the  parishioners  of 
repairing  their  parish  church,  and  providing  neees* 
saries  for  the  celebration  of  Divine  Service,  and  foi* 
the  other  expenses  necessarily  and  legally  incident 
to  the  office  of  churchwarden  for  their  year  of  office^ 
That  the  majority  of  the  said  vestry  having  by  the 
means  aforesaid  refused  to  furnish  the  church* 
wardens  of  the  said  parish  with  the  necessary  funds 
as  aforesaid,  the  churchwardens  and  others  of  the 
rate-payers  and  parishioners  of  the  said  parish,  then 
and  there  present  in  vestry,  on  the  said  15th  day  of 
July,  in  obedience  to  the  aforesaid  monition,  and  in 
discharge  of  the  obligation  cast  upon  them  and  tbe 
other  parishioners  of  the  said  parish  by  the  law  and 
custom  of  this  realm,  at  the  said  meeting,  and 
whilst  the  parishioners  so  continued  in  vestry  as* 
sembled,  did  rate  and  tax  all  and  every  the  in- 
habitants and  parishioners  of  the  parish  of  Braintree 
liable  to  contribute  to  a  church-rate  for  and  towards 
the  necessary  repair  of  the  church  and  for  and  to-; 
wards  providing  necessaries  for  the  decent  celebra* 
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tion  of  Pivine  Service  and  offices  therein,  and  for 
and   towards  the  other  expenses  necessarily   and 
legally  incident  to  the  office  of  churchwarden  for 
the  current  year,  the  several  sums  of  money  men- 
tioned in  the  said  rate,  being  a  rate  or  assessment 
of  2s.  in  the  pound  on  the  annual  value  of  the  rate-* 
able  property  within  the  said  parish.     That  several 
of  the  parishioners  are  excused  from  paying  rates 
in  consequence  of  their  poverty ;  and  that  a  rate  of 
2s,  in  die  pound  is  not  more  than  sufficient  to  cover 
the  estimated  amount  for  the  repairs  of  the  church 
and  the  other  incidental  expenses. 

The  admission  of  the  libel  was  opposed. 

Addams  against  the  admission. 

Firsts  the  principle  upon  which  this  rate  is  made 
is  bad. 

Secondly  ^liihe  rate  can  be  supported  upon  princi- 
ple, this  is  not  the  proper  Court  in  which  to  enforce  it. 

TUrdhfy  this  particular  rate  is  bad. 

This  rate  is  founded  upon  the  hint  given  by  the 
Judges  in  the  Exchequer  Chamber,  where  it  was 
said,  **  That  there  is  a  wide  and  substantial  difference 
between  a  rate  made  by  churchwardens  alone  at  a 
sobsequent  time  after  a  rate  has  been  refused  by  a 
majority  of  the  parishioners,  and  a  rate  made  by  the 
churchwardens  and  a  minority  at  the  same  meeting 
where  the  rate  has  been  refused."  What  is  the  dis- 
tinction between  a  rate  made  by  the  churchwardens 
alone,  and  the  churchwardens  and  a  minority  ;  what 
will  be  a  sufficient  number  to  constitute  a  ''  mi- 
mvity/'  suppose  all  the  parishioners  to  vote  against 
4e  rate,  would  the  churchwardens  constitute  a  mi- 
nority?— ^that  would  be  to  bring  the  case  back  to 
tke  original  question. 
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IS42.  But  it  has  been  said,  that  this  rate  may  be  sup- 

May4ih.  ported  by  analogy  ;  and  one  of  the  fancied  analogies 
ViLET  is  that  of  voting  at  the  election  of  a  corporate  oflBcer 
Jmhn  or  of  a  member  of  Parliament.  What  is  the  mean- 
Qouj^o.  ^°S  ^f  "  analogy."  Quinctilian  {a)  in  speaking  of 
*^  Analogia,'*  says,  '*  ejus  hcBC  vis  est,  ut  id  quod 
dubium  est,  ad  aliquid  simile,  de  quo  not  qfUBritur, 
referat:  ut  incerta  certisprobet,''  What  is  the  aliquid 
simile  between  making  a  church-rate  and  voting  at 
the  election  of  a  corporate  officer?  There  is  no 
similarity.  The  first  is  an  imperative  duty,  a  perfect 
obligation,  the  second  is  a  privilege  or  imperfect 
obligation,  the  repair  of  the  church  is  an  obligation 
which  every  parishioner  is  bound  to  fulfil,  and  which 
in  former  times  it  was  highly  penal  not  to  fulfil,  but 
the  voting  at  the  election  of  a  corporate  officer  is  a 
franchise  of  which  a  party  may  avail  himself  or  not 
as  he  pleases ;  there  is  nothing  penal  in  abstaining 
from  exercising  the  privilege  of  voting  for  a  mem- 
ber of  Parliament. 

A  church-rate  is  a  tax,  and  nothing  short  of  aq 
Act  of  Parliament  can  impose  a  tax  on  a  British 
subject;  if  this  rate  is  good,  a  minority  of  rate-payers 
can  impose  a  tax  on  the  majority. 

To  pursue  the  analogy — suppose  in  the  election 
of  a  mayor  or  of  the  Speaker  of  the  House  of  Com- 
mons, the  majority  of  corporators  in  the  first  in- 
stance, or  the  majority  of  the  members  in  the  other 
case  vote  for  a  person  ineligible  to  serve  the  par- 
ticular office — they  throw  away  their  votes — they 
lose  their  privilege  of  voting ;  but  suppose  that  a 
majority  of  the  House  of  Commons  refuse  the  sup* 
plies  and  the  minority  vote  them,  could  the  sup- 

(a)  Quinct.  de  Inst.  Oral.  c.  vi.  p.  72. 
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plies  be  enforced  by  taxation  ?   This  last  appears  to       ^^^2- 
me  to  he  the  more  correct  analogy.  May  4ih. 

It  is  said  that  the  rate  is  founded  on  a  common  law        \'^y 
oUigatioD,  and,  to  support  the  analogy,  in  reference        j^us 
to  a  mandamus,  a  monition  has  been  taken  out,      (JoImL 
Galling  on  the  parishioners  to  meet  at  a  particular 
time  and  place  to  make  the  rate,  I  presume,  upon 
the  notion,  that  if  the  majority  refuse  the  rate,  the 
minority  may  then  make  it.     But  is  the  repair  of  a 
charch  a  common  law  obligation,  and  if  so,  in  what 
sense  ?  As  I  submit,  in  this  sense  only,  as  being  a 
portion  of  the  canon  law  which  has  been  adopted 
into  and  incorporated  with  the  common  law. 

There  is  a  distinction  between  the  commune  jus 
kacum  and  the  comnmne  jus  ecclesiasticum  (Gibsons 
CodeXy  Preface).  The  obligation  upon  parishioners 
to  repair  their  church,  is  by  the  commune  jus  ecclc- 
uasticum,  it  is  not  a  common  law  obligation  in  the 
sense  in  which  that  expression  is  used  in  reference 
to  the  repair  of  bridges  or  highways. 

Per  Curiam.  No  doubt  the  common  law  of  the 
cbarch  has  been  imported  into  this  country,  nnd 
has,  by  custom,  become  a  part  of  the  common  law 
(^the  land  ;  the  difficulty  of  your  argument  is  this, 
you  say  the  commune  jus  laicum  and  ecclesiasticum 
are  still  distinct,  then  how  comes  it  that  the  church 
is  not  kept  in  repair  according  to  the  canon  law, 
which  threw  the  burden  of  the  repair  on  the  ecclo- 
aasdcal  revenues  and  not  on  the  parishioners  ? 

Addams.     The  Court  of  Queen's  Bench  has  in- 
variably refused  to  grant  a  mandamus  to  church- 
^    wardens  or  to  parishioners  to  make  a  church-rate  ; 
aad  the  reason  invariably  assigned  is,  that  it  is  a 
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matter  solely  of  ecclesiastical  cognizance.  Rex  v. 
St.  Peter's  Thetford  (a) ;  Rex  v.  St.  Margaret's 
and  St.  John's  Westminster  (6). 

If  this  be  a  rate  founded  on  a  common  law  obli- 
gation, in  the  sense  used  by  C.  J.  Tindal^  this  is 
not  the  proper  jurisdiction  in  which  to  enforce  it ; 
the  proper  remedy  is  by  distress ;  the  party  may 
replevy,  and  the  question  be  tried  at  law  in  a  simple 
action  of  replevin  ;  it  has  never  been  held  that  a 
Court  of  law  will  not  entertain  the  question  of  a 
church-rate  in  that  shape ;  moreover,  the  party 
may  not  replevy ;  he  may  allow  his  goods  to  be 
distrained ;  if  so,  the  matter  will  be  disposed  of. 

Supposing,  however,  that  a  rate  made  upon  the 
principle  involved  in  the  present  question  could  be 
sustained,  still  this  particular  rate  is  invalid  ;  in  the 
Jirst  placej  it  does  not  appear  that  the  rate  proposed 
by  the  churchwardens  was  rejected,  the  majority 
never  was  properly  ascertained  ;  a  shew  of  hands 
was  made,  but  no  poll  was  taken,  which  latter  is  the 
only  correct  mode  of  ascertaining  the  result ;  a  ma- 
jority of  hands  does  not  necessarily  prove  a  majority 
of  votes  :  certain  parties,  under  the  58  Geo.  3,  c.  69, 
are  entitled  to  a  plurality  of  votes ;  a  numerical  mi- 
nority may  have  a  legal  majority  of  votes  (c)  :  Again, 
the  rate  purports  to  include  the  chancel  as  well  as 
the  nave  of  the  church. 

Further,  the  rate  upon  the  face  of  it  is  excessive, 
it  excuses  persons  assessed  to  the  amount  of  1000/. 
per  annum,  from  payment  of  the  rate  ;  it  has  cer- 
tainly been  said,  that  the  parishioners  may  excuse 
parties  from  payment  of  a  rate((i),  but  it  by  no  means 

(a)  5  T.  R.  364.  (6)  4  Mr&  S.  252. 

(c)  See  Rogers's  Eccl.  Law,  p.  879. 

(d)  Thompson  and  Sandford  v.  Cooper,  3  Phil.  640,  n. 
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follows  that  the  churchwardens  and  a  minority  have       1842. 
that  power.  May  4th, 

The  present  libel,  therefore,  ought  to  be  rejected.       vTZir 

and 

^^  JOSLIN 

T%e    Queen's   Advocate  and   Haggard^  contrd.     owr^ 
It  has  been  argued  that  the  making  a  church-rate 
is  similar  to  the  imposition  of  a  tax,  that  is  not  so; 
— in  the  case  of  a  church-rate,  the  tax  is  already 
imposed  by  the  common  law  ;  a  parishioner,  when 
he  enters  into  the  occupation  of  lands  or  tenements 
assessable  to  a  rate,  at  once  binds  himself  to  con- 
tribute  his  quota  of  the  necessary   repair  of  the 
church ;  he  stands  concluded  by  the  common  law 
of  the  land  from  voting  against  a  rate.     He  may 
Aew  that  the  rate  is  improper  or   excessive,    or 
that  he  is  unequally  assessed,  but  he  cannot  refuse  a 
rate  when  the  necessity  of  it  is  proved  or  is  unques- 
tioned.    A  person  becoming  a  member  of  a  cor- 
poration, binds  himself  to  vote  for  persons  eligible 
to  hold  any  corporate  offices,  and  if  he  votes  for  an 
unqualified  person,  he  throws  away  his  vote  ;   Old- 
launo  V.  Wainwright  (a),  because  he  exercises  his 
franchise  in  a  mode  which  he  had  previously  bound 
himself  not  to  do.     The  analogy  is  complete  between 
the  cases  of  a  parishioner  voting  against  a  rate, 
which  he  has  previously  bound  himself  not  to  vote 
against,  and  a  corporator  voting  for  a  person  whom 
he  has  previously  bound  himself  not  to  vote  for. 

There  is  no  distinction  between  the  common  law 
of  the  land,  and  the  common  law  of  the  church, 
save  that  the  law  is  enforced  by  diflferent  Courts. 
The  case  of  Gaudern  v.  Selhy  is  a  direct  authority 
and  precedent  for  this  rate.  [Per  Curiam.  The 
Court  of  Queen's  Bench  has  completely  repudiated 

(a)  3  Burr.  1017. 
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Mmy  4tb.  fore  them,  the  Court  of  Error 

^^  case.     [Per  Curiam.     The  utm 

and  ^f  ^jjg  Court  of  Error  have  said,  U 

JotLIN  ^     ] 

H«*w«       to  themselves  the  power  of  gi  viuj 
point  whenever  it  should  occur.] 
has  said  that  there  is  a  wide  and  si 
between  the  case  of  Veley  and  B\ 
case, — the  case  which  now  arisei 

Addams  replied. 

Judgment. 
Dr.  Lushington. 
Before  I  proceed  to  consider 
don  at  issue  in  this  case,  1  thi 
dispose  of  some  minor  objection 
to  the  validity  of  the  rate,  and 
the  libel.     One  of  these  objecti^ 
rate  being  proposed  in  vestry, 
moved,  which  concluded  by  r 
poll  was  demanded  or    taken 
hands  the  amendment  was  de 
carried ;    thereupon   the   chu 
minority  in  vestry  assembler 
the  rate  now  in  dispute.     I 
poll  should  have  been  take 
on  the  ground,  that  as  ther 
entitled  according  to  the  5 
votes,   the  real  number  co 
otherwise  than  by  a  poll,  ai 
that,  in  the  mode  of  votii 
majority  of  individuals  m 
jority  of  votes,  I  think,  be 
cannot  be  sustained,  and 
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are  rated  are  in  such  a  state  of  poverty  that  the  rate 
could  not  be  recovered  from  them,  and  that  to 
an  extent  of  no  less  than  1000/.  per  annum.  I 
presume  that  this  fact  is  so  pleaded,  in  order  to 
meet  any  objection,  that  the  rate  is  excessive  ;  but 
whatever  was  the  motive  which  led  to  the  making 
of  this  statement,  I  do  not  apprehend  that  it  can 
vitiate  the  rate,  or  render  it  my  duty  on  that  ac- 
count to  reject  the  libel ;  the  rate  does,  as  it  ought, 
contain  the  names  of  all  persons,  by  law,  liable  to 
pay,  and  both  authority  and  necessity  shew  that  in 
fact  some  must  be  excused  on  account  of  poverty  : 
Prideaux  says  (a),  "Those  who  are  so  poor  that 
they  cannot  pay  poor-rates,  ought  to  be  excused 
from  paying  church-rates,"  here  the  amount  in  re- 
spect of  value  which  it  is  pleaded  cannot  be  re- 
covered, is  doubtless  very  large,  but  I  cannot  say 
that  it  may  not  be  shewn  that  these  occupiers  must 
be  excused  on  account  of  poverty,  nor  that  it  is  not 
lawful  so  to  excuse  them. 

Having  disposed  of  these  objections,  I  now  ap- 
proach the  new  and  important  question  raised  on 
the  admission  of  this  libel.  It  is  necessary  first  to 
state  a  brief  summary  of  the  facts.  A  decree, 
founded  upon  an  affidavit  setting  forth  that  the 
church  was  out  of  repair,  and  that  rates  had  been 
refused  for  several  years,  issued  from  this  Court, — 
the  libel  also  setting  forth  the  prohibition  which 
had  emanated  in  the  former  case  from  the  Court  of 
Queen's  Bench — that  decree,  drawn  up  in  the 
form  sanctioned  by  the  Court  of  Arches,  called 
upon  the  churchwardens  to  shew  cause  why  a  mo- 
nition should  not  be  granted  against  the  church- 
wardens, to  take  the  proper  steps  to  put  the  church 

{a)  Prideaux,  p.  41,  ed.  1805. 
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into  repair,  and  to  call  a  vestry  for  a  certain  day       l^^^* 
for   the  purpose  of  making  a  rate,   and  directed      May  4th. 
the  parishioners  to  attend  and  make  a  rate;  that       Velby 
decree    having    been    duly    served,    the    church-       j^un 
wardens  appeared  and  declared  their  readiness  to      gSlI^o. 
submit  themselves  to  the  lawful  commands  of  the 
Coart,-^^--DO  appearance  was  given  on  the  part  of  the 
parishioners, — a  monition  was  then  issued  to  the 
churchwardens  and  parishioners  to  the  effect  of  the 
decree,  and  was  served  and  returned.     The  vestry 
met  on  the  15th  of  last  July,  a  rate  was  proposed, 
an  amendment,  refusing  the  rate,  was  moved,  and 
the  amendment  being  put,  on  a  shew  of  hands  the 
vicar,  who  was  in  the  chair,  declared  the  amend- 
ment carried :  no  poll  was  demanded,  all  acquiesced 
in    his    declaration.      The    churchwardens,   with 
several  other  individuals  then  signed  the  present 
rate,  which  was  not  again  put  to  the  vestry.     The 
defendant  in  this  case  is  sued  for  the  rate,  and  the 
question  I  have  to  decide  is,  whether  a  rate  so  made 
15  a  valid  and  legal  rate  ;  if  it  be,  the  libel  must  be 
admitted,  if  not,  it  must   be  rejected  ;  but  I  wish 
it  to  be  borne  in  mind  that  the  validity  or  invalidity 
of  this  particular  rate  is  the  sole  question  which  it 
is  my  duty  to  determine,  and  that  all  my  observa- 
tions will  be  directed  solely  to  that  end. 

I  am  anxious,  as  far  as  lies  in  my  power,  to  state 
my  opinion  and  the  grounds  of  it  clearly  and  in- 
telligibly, and  I  propose  therefore  to  pursue  the 
following  course. 

To  consider ^r«*,  the  case  of  Gaudern  v.  Selhy(d)^ 
what  bearing  it  has  on  the  present  case,  what  weight 
it  is  entitled  to ;  secondly,  the  effect  of  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  former 

C«)  1  Curt.  394. 
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Braintree  case  [a)  with  reference  to  the  present 
case ;  thirdly,  I  shall  do  the  same  by  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  that  same  case ; 
fourthly y  I  shall  endeavour  to  examine  the  ecclesi- 
astical and  common  law  authorities  with  respect  to 
the  validity  of  this  rate ;  fifthly,  I  shall  apply  my- 
self to  the  doctrines  as  to  the  elections  of  corporate 
officers,  and  members  of  Parliament,  which  it  has 
been  contended  ought  to  govern  the  present  case, 
and  uphold  the  validity  of  the  rate. 

With  respect  to  the  case  of  Gaudem  v.  Selby,  I 
did  upon  a  former  occasion,  having  found  that  case 
to  be  a  precedent  in  the  proper  sense  of  that  term, 
yield  my  own  judgment  to  the  superior  authority  of 
the  Court  of  Arches,  and  decided  agreeably  thereto. 
During  the  present  argument  it  has  been  again 
urged  at  the  Bar,  that  I  ought  to  pay  the  same 
deference  to  that  case,  as  I  did  formerly,  but  I  was 
at  the  argument,  and  am  now,  most  clearly  of  a  con- 
trary opinion ;  because  it  appears  to  me,  that  not 
only  has  the  doctrine  laid  down  by  that  case  been 
repudiated  by  the  Court  of  Queen's  Bench  and  the 
Exchequer  Chamber,  but  the  Court  of  Queen's 
Bench  has  impugned  that  case,  by  reason  that  no 
authority  or  precedent  is  cited  to  support  it ;  and 
that  too  in  very  strong  terms. 

The  Court  of  Queen's  Bench,  in  speaking  of  that 
case  (A)  say,  "  the  question  on  the  effect  of  this 
single  authority  really  is  neither  more  nor  less  than 
this,  can  the  ecclesiastical  Judge  make  a  law  ?  If 
he  only  declared  one,  the  sources  of  his  information 
are  equally  open  to  us.  If  he  drew  his  conclusions 
from  reasoning,  we  may  examine  it,  and  must  form 
our  opinions  on  its  force.     But,  in  truth,  so  im« 

(a)  12  Ad.  &  EU.  233.  {b)  12  Ad.  &  EU.  253. 
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portant  and  novel  a  doctrine  wa8  never  promulgated 
with  so  little  effort  to  conciliate  the  concurrence  of 
others.     The  point  is  not  discussed  at  all :   neither 
reason  nor  authority  is  vouched  in  its  behalf.     The 
proceeding  wears  the  appearance  of  being  ex  parte ; 
perhaps  it  had  in  truth  become  such  by  the  with- 
drawal of  opposition,  which  may  be  well  explained 
by  the  smallness  of  the  sum  and  the  probable  change 
in  the  inhabitancy,  or  the  exhaustion  of  all  means 
and  spirit  of  resistance  by  a  litigation  protracted 
for  years.     With  all  respect  due  to  the  venerable 
person  from  whom  this  judgment  proceeded,  we  are 
bound  to  declare  that  it  does  not  appear  to  rest  on 
principle  or  to  be  admissible  as  authority."     Dis- 
carding therefore,  the  notion  that  Gaudem  v.  Selbj/ 
is  any  longer  a  precedent  to  govern  my  judgment, 
I  will  now  consider  whether,  though  no  longer  an 
aothority  for  the  position  attempted  to  be  established 
by  it  in  the  former  case,  it  is  an  authority  to  guide 
me  in  the  present.     I  have  again  carefully  exa- 
mined all  the  proceedings  in  that  cause  ;  I  thought 
I  bad  done  so  before,  and  I  am  now  not  disposed 
to  retract  any  one  observation  I  formerly  made  on 
that  case.     I  will  not  occupy  time  by  referring  to 
all  the  particulars,  but  some  must  be  mentioned, 
that  the  grounds  of  my  opinion  may  be  made  known, 
and  that    such   opinion    may    not   rest  solely   on 
general  declaration.    I  disclaim  having  at  any  time 
laid  any  stress  as  to  the  discrepancy  of  dates  ;  for  I 
observed  at  the  hearing  of  the  former  case,  that  any 
such  discrepancy  might  possibly  be  explained  they 
might  be  mere  clerical  mistakes ;    but  there  are 
some  facts  and  circumstances  connected  with  that 
case  which,  after  all  the  consideration  1  could  bestow 
upon  them,  and  after  having  read  all  that  has  been 
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1842.  written  in  explanation,  still  appear  to  me  utterly 
May  4(h.     inconsistent  with  all  regularity  of  proceeding  in  our 

^^Y       Courts,  and  that  beyond  all  that  has  ever  happened. 

JoTuN       — [Here  the  Court  went  into  a  minute  examination 

against  of  the  casc  of  Oaudemv.  Selby  in  the  Court  below  (a) 
and  proceeded].  Having  now  considered  the  facts 
and  circumstances  of  that  case  in  the  Court  below,  I 

(a)  The  following  is  an  abstract  of  the  case  of  Gaudem  y. 
Selhy  (or  rather  SUhy)  as  taken  from  the  process  now  remaining 
in  the  registry  of  the  Arches  Court. 

It  is  there  described  as  a  cause  of  appeal  and  complaint  of 
nullity,  promoted  by  William  Gaudem,  a  parishioner,  inhabitant 
and  landholder  within  the  parish  of  Easton  Maudit,  in  the  county 
and  archdeaconry  of  Northampton  and  diocese  of  Peterborough 
and  province  of  Canterbury,  of  the  one  part,  and  Samuel  Silby, 
churchwarden  of  the  said  parish,  of  the  other  part ;  which  was  in 
the  first  instance  a  pretended  cause  of  church-rate  lately  depending 
in  the  Consistoral  and  Episcopal  Court  of  Peterborough. 

The  monition  to  transmit  the  process  was  directed  to 
"  the  worshipfiil  George  Watkin,  clerk,  B.  D.,  surrogate  of  the 
reverend  and  Worshipful  Spencer  Madan,  M.  A.  Vicar-general^ 
Commissary-general,  and  official  principal  in  spiritual  matters,  &e., 
of  the  Lord  Bishop  of  Peterborough,  and  also  surrogate  of  the 
reverend  Wm.  Brown,  D.  D.,  Archdeacon  of  the  archdeaconry  of 
Northampton,  lawfully  appointed  his  surrogate  or  surrogates." 
The  Return  to  the  Monition. 

To  the  worshipful  Wm.  Wynne,  &c.  &c.,  we,  Spencer  Madan, 
Vicar-general,  Commissary -general  and  official  principal*  ^kc,  of 
the  Lord  Bishop  of  Peterborough,  and  Wm.  Brown,  D.  D.,  Arch- 
deacon of  the  archdeaconry,  &c.,  (after  setting  forth  the  monition 
received  from  the  Dean  of  the  Arches)  proceeded,  "  which  said 
letters  monitory  being  so  received,  we,  the  said  Spencer  Madan, 
clerk,  the  Judge  aforesaid  as  by  our  office  in  duty  bound,  do  cer- 
tify and  make  known  that  we  have  caused  the  registry  and  public 
archives  of  the  aforesaid  Father  in  Grod,  his  Consistory  Court  of 
Peterborough,  and  of  the  Archdeaconry  of  Northampton,  to  be 
diligently  searched,  &c.  (dated  21st  of  January,  1797.) 
The  Citation. 

*•  William  Brown,  D.  D.,  Archdeacon  of  the  archdeaconry  of 
Northampton,  lawfully  constituted,  to  all,  &c.,  we  do  hereby  charge 
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did  not  attract  that  attention  which  under  ordinary 
circumstances,  such  a  case  must  necessarily  have 

Fourth  Article. — Pleaded  that  public  notice  of  making  the  said 
rate  was  given  in  the  said  parish  church,  and  that  William  Gou- 
dem  was,  or  might  have  been,  there. 

Fifth  Article. — Exhibited  a  copy  of  the  rate.  And  that  in  sub- 
mission and  conformity  to,  or  in  compliance  with,  the  said  rate, 
most  or  the  greatest  part  of  the  parishioners  and  persons  therein 
named  and  rated  have  paid  and  seUisfied  their  respective  assessments. 

Sixth  Article  pleaded  applications  to  William  Gaudem  to  pay  the 
sum  of  9/.  6s,  O^d.  to  Samuel  Silby,  and  refusal  to  pay  the  same. 
•  Seventh  Article  pleaded,  that  Samuel  Silby  was  lawfully  and 
rightly  elected,  and  acting  as  churchwarden  for  the  said  parish. 

Eighth  Article  pleaded,  that  William  Gaudem  was,  and  is  of  the 
parish  of  Easton  Maudit,  in  the  county  and  archdeaconrif  of 
Northampton  and  diocese  oj  Peterborough  aforesaid^  and,  therefore, 
subject  to  the  jurisdiction  of  this  Court, 

The  rate  exhibited,  contained  the  names  of  twelve  persons 
whose  respective  assessments  amounted  to  3H.  6s.,  the  total 
amount  of  the  rate. 

Monition  for  Answbrs. 

William  Brown,  clerk,  D.  D.  Archdeacon  of  the  archdeaconry 
of  Northampton,  lawfully  constituted,  to  all,  &c. ;  whereas  the 
Rev.  John  Watkin,  clerk,  B.  D.,  our  surrogate,  lawfully  ap- 
pointed, &c.  We,  therefore,  hereby  charge,  &c.,  that  you  dte 
or  cause  to  be  cited  William  Gaudem,  that  he  appear  before  urn 
or  our  surrogate  in  the  Consistory  Court,  &c. 
Personal  Answers. 

In  the  Consistory  Court  of  the  Lord  Bishop  of  Peterborough 
and  Archdeacon  of  Northampton. 

The  personal  answer  of  William  Gaudem  : — 

To  the  Jirst  and  second  positions,  this  respondent  answers  and 
admits  that  some  Uitle  repairs  night  be  wanted  in  the  said  churchy 
but  cannot  say  what  sum  of  money  has  been  necessarily  laid  out 
and  expended  on  such  account ;  and  admits  that  such  repaire 
should  be  discharged  by  a  proportionable  rate  on  the  occupiers  of 
houses  and  lands  within  the  said  parish. 

To  the  third  Article  admitted  the  occupation  of  land  of  the 
yearly  value  of  235/. 

To  the  fourth  and  fifth  Articles  denied  that  any  public  notice 
of  making  the  rate  had  been  given,  and  that  the  pretended  levy. 
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demancled ;    the   allegation   given  in   the   Arches       1842. 


Court  pleaded,  that  the  rate  was  made  without  the      May  4th. 


rate,  tax,  or  assessment,  mentioned  in  the  said  fifth  Article,  was 
not  made  in  pursuance  of  any  notice  or  public  vestry  held  for 
that  purpose,  nor  is  the  same  signed  by  the  promoter ;  or  if  such 
nte  was  made  at  a  public  vestry  by  the  promoter,  swh  rate  was 
Ml  mfproved  and  allowed  by  the  mqjor  part  of  the  inhabitants,  or  the 
snmpiert  of  any  messuages,  lands,  or  premises  in  the  said  parish 
tH€itding  such  vestry. 
To  the  sixth  Article,  admitted  applications  and  refusals. 
To  the  seventh  Article,  admits  the  same  to  be  true. 
The  eighth  and  ninth  Articles,  formal  answers. 

Depositions. 
Samuel  Clifton,  a  witness  examined  on  the  libel,  deposed  to  the 
rainous  and  dilapidated  condition  of  the  parish  church  of  Easton 
Maodit,  and  that  the  same  wanted  repair*  but  what  sum  was 
sofficient  to  repair  the  same  deponent  could  not  say.  That  the  ruins 
lod  defects  could  not  be  repaired  or  provided  for  without  a  propor- 
dooable  assistance  from  the  inhabitants,  ownert,  and  occupiers  by 
vay  of  rate.  Deposed  to  notice  of  the  meeting  for  making  the  rate 
bang  given.     To  the  fifth  and  sixth  Articles  could  not  depose. 

James  Hardwiek  deposed  that  the  repairs  of  the  church  could 
aot  be  done  for  a  less  amount  than  the  sum  mentioned  in  the 
&d.    That  the  repairs  could  not  be  done  without  a  proportion- 
able rate  on  the  inhabitants  and  occupiers.     That  due  notice  of 
making  the  rate  was  given.    To  the  fifth  and  sixth  Articles,  could 
fiot  depoae. 

fySUam  Revitt,  deposed,  that  the  parish  church  was  ruinous, 
dSapidated,  and  much  out  of  repair,  and  could  not  be  repaired  for 
a  le«s  smn  than  is  set  forth  in  the  libel,  including  other  things  re- 
IbliBg  to  the  office  of  churchwarden  ;  that  deponent  went  down  to 
the  veatry  with  the  promoter  Silby  ;  that  Gaudem  was  there  also 
with  flereial  others  of  Easton  Maudit,  and  that  Mr.  Manning  and 
Mr.  Howest  who  oocnpy  lands  in  Easton  Maudit,  were  also 
ysaaent ;  that  deponent  believes  due  and  legal  notice  was  given 
^  mctk  "weatrjt  otherwise  the  two  last  mentioned  persons  would 
mot  hmre  known  of  the  meeting ;  that  the  repairs  of  the  church 
coald  not  be  provided  without  proportionable  assistance  from  .the 
ii&abitants,  owners,  and  occupiers. 
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consent  of  the  majority  of  vestry ;  this  allegtition  i» 
signed  by  Lord  Stowell,  then  Sir  WUliam  Scott,  and 

To  the  remaining  Articles,  conld  not  depose. 

COMPULSORT    TO  WITNESSES. 

Spencer  Madan,  M.  A.,  Vicar-general,  Commissary- general,  and 
official  principal  in  spiritual  matters  of  the  Right  Reverisnd  Father 
In  God^  Spencer,  &c.  Whereas  the  Rev.  George  Watkin,  clerks 
our  surrogate,  &c.,  rightly  and  duly  proceeding  in  a  certain  cause 
of  substraction  of  a  rate,  levy,  or  assessment  made  for  and  towarde 
the  repairs  of  the  parish  church  of  Easton  Maudit  in  the  county 
and  archeaconry  of  Northampton  and  diocese  of  Peterborough,  &c. 
Depositions. 
William  Brearley  deposed,  that  the  church  was  ruindus  and 
wanted  repairs,  which  could  not  be  done  for  a  less  sum  than  is 
set  forth  in  the  libel,  and  if  they  had  been  done  at  a  less  expense^ 
they  could  not  have  been  done  so  well.  To  the  third  Aticle.  be 
deposed  that  William  Gaudem  occupied  certain  land  in  the  parish, 
as  he  terily  believes,  of  the  yearly  value  as  set  forth  in  the 
libel,  and  he  is  the  mdre  convinced  thereof,  having  served  the 
office  of  overseer  of  the  poor  of  Easton  Maudit,  and  having  col- 
lected a  levy  after  the  rate  of  sixpence  in  the  pound.  Mr. 
Gayidem's  share  came  to  bl,  lis,  6d.y  and  that  he^  this  deponent^ 
would  have  paid  the  surplus  then  remaining  in  his  hands,  which  wtu 
about  ISL,  to  the  said  Samuel  Silby,  as  had  been  usual  for  many 
years  before^  but  this  deponent  was  discharged  from  so  doing  by  the 
principal  charge-bearers. 

To  the  fourth  Article,  after  deposing  that  public  notice  was 
given  for  the  inhabitants  to  meet  to  make  a  levy  for  remhmrsksff 
the  said  Samuel  Silby  such  expenses  as  he  had  incurred  by  virtue 
of  his  office ;  that  deponent  was  present  at  the  vestry :  that 
William  Gaudem  was  there,  as  were  dsd  Mr.  Howes  and  Mr.  Man- 
ning ;  that  the  parishioners  offered  to  ptfy  Mr.  Silby  after  the  rate 
of  sixpence  in  the  pound,  which  the  said  Silby  declined  accepting. 
To  the  fifth  and  sixth  Articles,  he  verily  believes  the  levy  or 
assessment  is  of  the  ptoper  handwriting  of  Silby ;  that  in  con- 
formity thereto,  deponent  has  paid  his  share  of  the  rate,  and  he 
believes  several  others  have  done  the  same. 

Christian  PettU  (so  fiir  as  her  testimony  was  conformable  to 
the  rules  of  evidence)  deposed  to  the  same  general  effect  as  ihm 
other  witnesses. 
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its  admission  was  not  opposed ;  at  the  hearing  of      1842. 
the  case  neither  in  the  argument  nor  in  the  judg-      May  4th. 

Sentence.  ^"^^ 

ana 

In  the  name  of  God,  Amen.  We,  George  Watkin,  clerk,  B.  D.,  Josun 
Surrogate  of  the  Rev.  and  Worshipfiil  Spencer  Madan,  clerk,  q^J!^^ 
M,  A.t  Vicar-generaly  Commissary-general,  and  Official  Prin- 
dpal  in  spiritnal  matters,  of^  &c.,  and  also  Surrogate  of  the  Rev. 
WSIiam  Brown,  derk,  D.  D«,  Archdeacon  of  the  archdeaconry 
of  Noftfaampton,  &c.,  do  pronounce,  decree,  and  declare,  That 
the  said  Samuel  Silby  was,  at  the  time  of  making  the  rate  or 
assessment,  diurchwarden,  &c. ;  and  also  that,  in  the  year  1793, 
the  parish  church  of  Easton  Maudit,  standing  in  need  of  repair, 
the  said  Samuel  Silby  did,  in  order  for  the  raising  of  money  to 
defray  the  same,  call  a  meeting  of  the  principal  parishioners  and 
inhabitanU ;  and,  accordingly,  a  meeting  was  held  in  the  vestry, 
(tiBKly  notice  thereof  being  first  given,  as  mentioned  in  the  pro- 
ceedings in  this  cause)  and  a  rate  was  then  agreed  on  and  made 
Meordingi^f  in  which  said  rate  (it  appears  to  us),  that  all  and 
tftary  the  parishioners,  or  persons  rateable,  were  rated  and  taxed 
to  pay  after  the  rate  of  ninepence  in  the  pound  rent  for  all  such 
booses,  lands,  and  tenements  in  the  parish  of  Easton  Maudit 
i&Rsaid,  as  had  customarily  obtained.  And  we  pronounce,  de- 
cne^  and  declare,  that  the  said  rate,  so  agreed  on  and  made,  was 
isd  is  a  good  and  e£fectual  rate,  and  rightly  and  lawfully  made. 
(The  sentence  then  condemned  Gaudem  in  the  rate  and  costs). 


From  the  above  abstract  of  the  proceedings,  the  following  irre- 
fdaritiea  appear : — 

The  appeal  is  stated  to  be  firom  the  Consistorial  and  Episcopal 
Court  of  Peterborough. 

The  monition  for  process  is  addressed  to  George  Watkin,  as 
ftinogate  of  the  Chancellor  of  Peterborough,  and  also  as  Surro- 
Itfe  of  the  Archdeacon  of  Northampton. 

The  return  to  that  monition  is  made  by  Spencer  Madan,  Chan- 
edkr  of  the  Bishop  of  Peterborough ;  but  who  says  that  he  has 
ibo  searched  the  registry  of  the  archdeaconry  of  Northampton. 

The  citation  is  in  the  name  of  Dr.  Brown  the  Archdeacon  of 
Northampton,  calling  upon  Graudem  to  appear  in  the  Consistory 
Coiiit. 

The  libel  is  in  the  name  of  Spencer  Madan,  the  Chancellor, 
and  oi  Dr.  Brown  the  Archdeacon — the  concluding  article  plead- 
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IS^'2.      ment  was  a  single  authority  cited  on  one  side  or  the 
May  4th.     Other,  and  it  is.  clear  from  the  notes  both  of  Dr.  Ar- 
\^Y       ^^^^  ^nd  Sir  C.  RobinsoTiy  that  Sir  William  Wynne 
JmlIn.      ^'^^  °®'  ^^^  slightest  notion  that  he  was  considering 
gSI^o  '    *^^  present  question  and  consequently  could  not  have 
decided  it ;  how  can  I  shew  deference  to  an  opinion 
never  entertained  or  expressed  ?  the  case  was  deci- 
ded on  other  grounds.  Sir  William  Wynne  thought 
he  was  deciding  the  question,  whether  when  the 
vestry  had  refused  a  rate,  it  was  competent  for  the 
churchwardens  alone  to  make  that  rate ;  he  said 
nothing  as  to  its  being  made  in  vestry  or  not; 
nothing  as  to  the  minority  having  any  weight  or 

ing,  that  Gaudern  was  of  the  parish  of  Easton  Maudit,  in  the  county 
and  Archdeaconry  of  Northampton,  and,  therefore,  subject  to  the 
jurisdiction  of  this  Court.    (The  libel  being  headed  in  two  Courts.) 

The  monition  on  Gaudern  to  give  in  his  answers  is  in  the  naioe 
of  Dr.  Brown,  the  Archdeacon,  and  calls  upon  the  party  to  appear 
in  the  Consistory  Court. 

The  answers  of  the  party  are  entitled  in  the  Consistory  Court  of 
the  Bishop  of  Peterborough,  and  the  Archdeacon  of  Northampton. 

The  deposition  of  Clifton,  the  first  witness,  is  entitled  merely  in 
the  Spiritual  Conrt, — he  says  nothing  of  the  making  of  the  rate. 

The  deposition  of  Hard  wick  is  entitled  in  the  Spiritual  Court : 
he  is  silent  as  to  the  making  of  the  rate. 

Revett's  deposition  is  headed  in  the  Spiritual  Court — he  was 
at  the  Festry  :  he  says  that  Gaudern  was  also  present ;  he  is 
silent  as  to  the  making  of  the  rate. 

Then  there  is  a  compulsory  against  Brearley,  in  the  name  of  the 
Chancellor  only  ;  it  charges  Brearley  to  appear  before  him  or  his 
Surrogate  in  the  Consistory  Court.  Brearley*s  deposition  is  not 
entitled  in  any  Court. 

The  sentence  is  given  by  Watkin  as  the  Surrogate  of  the  Vicar* 
general,  and  also  of  the  Archdeacon ;  and  it  is  to  be  obseivedy 
that  it  states  "  that  a  meeting  of  the  principal  inhabitants  was 
called ;  that  a  meeting  was  had  in  the  vestry ;  that  a  rate  was 
then  agreed  on,  and  made  accordingly,  in  which  rate  the  parish- 
ioners were  taxed  at  ninepencc  in  the  pound  ;"  in  effect  pronounc- 
ing that  the  rate  was  made  in  the  usual  way  by  a  majurity  in  vestry. 
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power;  looking  therefore  to  these  circumstances,       1842. 
considering  that  the  case  of  Gaudem  v.  Selby  has     May  4th. 
been  expressly  disclaimed  as  an  authority  by  the       Vkley 
Court  of  Court  Queen's  Bench  ;  that  having  lost       j^un 
its  original  authority  it  was  not  set  up  by  the  Court      cwruNo. 
of  Exchequer  Chamber,  for  that  Court  having  dis- 
claimed giving  any  opinion  upon  the  present  ques- 
tion neither  did  nor  could  pronounce  any  opinion  as 
relating  to  this  question  of  Gaudem  v.  Selby ;  for 
these  reasons  [  think  that  the  case  of  Gaudem  v. 
Selby  is  not  only  not  a  precedent  binding  on  this 
Court,  but  is  not  even  an  authority  upon  the  pre- 
sent question.    I  think  it  more  than  probable  that 
the  great  pressure  of  business  in  the  Courts  in  1799, 
when  Lord  i$^(n£^// had  just  become  Judge,  of  the 
Admiralty  Court,  and  there  were   great  arrears, 
loay  have  been  the  reason  why  so  little  interest  was 
excited,  and  the  case  discussed  with  less  research 
than   under  other  circumstances   would    probably 
have  been  the  case. 

Proceeding  in  the  course    I  have  prescribed  to 
myself  I  will  now  examine  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  former  Braintree 
case ; — and  first,  what  was  decided  by  the  Court 
of  Queen's  Bench,  and  how  far  is  the  decision  ap- 
plicable to  the  altered  circumstances  of  the  case  now 
before  me ;   I  must  look  to  the  facts.     It  was  de- 
cided, that  churchwardens  could  not  after  a  rate  had 
been  refused  by  a  majority  of  vestry  make  a  valid 
rate  of  their  own  sole  authority   at  a  subsequent 
time.     It  is  clear  that  accurately  speaking  that  was 
the  sule  question  before  the  Court,  and  in    legal 
strictness  the  sole  question  decided  ;  but  it  is  equally 
clear  that  the  Court  of  Queen's  Bench  did  not  con- 
template, in  their  judgment  at  least,  the  distinction 
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taken  by  the  Court  of  Exchequer  Chamber,  and 
consequently  they  laid  no  stress  upon  the  fact,  that 
the  rate  was  made  by  the  churchwardens  alone  out 
of  vestry,  and  not  by  the  churchwardens  and  a  mi- 
nority in  vestry.  The  opinion  of  the  Court  of  Queen's 
Bench  is  plain,  that  Court  decided  on  the  principle 
that  a  rate  made  against  the  consent  of  a  majority 
of  the  vestry  was  illegal.  How  then  shall  I  deal 
with  that  case  ?  not  as  a  precedent  fettering  and 
controlling  the  free  exercise  of  my  own  opinion 
upon  the  present  case,  for  the  Court  of  Exchequer 
Chamber  has  told  me  that  in  that  light  it  ought  not 
to  be  so  considered  ;  but  I  apprehend  it  is  my  duty 
to  look  at  the  principles  on  which  that  judgment  is 
founded,  and  the  whole  train  of  reasoning  adopted 
by  the  Court  of  Queen's  Bench,  and  consider,  to  the 
best  of  my  power,  how  far  those  principles  and  rea* 
soning  are  applicable  to  the  present  case. 

Then  first,  what  are  the  leading  principles  of  that 
judgment?  and  secondly,  how  far  do  they  apply  to 
the  present  question.  Firsts  the  law  requires  clear 
demonstration,  that  every  tax  is  lawfully  imposed 
and  this  doctrine  is  in  strict  unison  with  the  prin- 
ciples laid  down  by  Lord  Tenterden^  and  the  Court 
of  King's  Bench  in  the  case  of  Cockburn  v,  Har^ 
vey  (a),  in  which  it  was  decided,  that  with  respect 
to  the  church-building  acts,  a  select  vestry  had  not 
the  power  of  imposing  a  church-rate,  because  it  wa» 
not  specifically  given  to  them  by  the  act  itself.  I 
advert  to  that  judgment  as  shewing,  that  the  power 
of  taxation  is  not  to  be  raised  up  by  inference,  but 
is  to  be  established  to  demonstration.  The  next 
point  is  a  matter  on  which  no  lawyer  could  entertain 


(«)  2  Bam.  &  Aid.  799. 
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a  doubt, — that  the  power  to  impose  a  tax  must  be  1842, 
derived  fix)in  Act  of  Parliament,  common  law,  or  M«y  4ih. 
immemorial  custom, — a  third  is,  that  the  fact  of  no 
MUige  prevailing  in  support  of  such  power  of  tax- 
ation ifl  evidence  against  it.  A  fourth  is,  that  a 
usage  of  imposing  the  same  tax  in  a  different  way  is 
eridence  against  the  power  claimed.  A  fifth,  that 
the  absence  of  any  mention  of  such  power  in  the 
books  of  reports  is  evidence  against  it.  A  sixth,  that 
the  onus  of  proving  the  legality  of  the  power  claimed 
must  devolve  on  those  who  maintain  its  legality. 
Those  were  the  chief  general  principles  which  the 
Court  of  Queen's  Bench  applied  to  the  case  before 
them. 

I  now  proceed  to  examine  the  same  case  in  the 
Exchequer  Chamber.     What  did  the  Judges  of  that 
Court  do?  They  agreed  with  the  Court  of  Queen's 
Bench  in  the  decision  to  which  that  Court  had  come; 
they  agreed,  that  there  was  no  custom  to  warrant  a 
rate  so  madej  and  no  authority  for  its  validity,  but 
they  held,  that  '^  there  was  a  wide  and  substantial 
difference  between  the  churchwardens  alone,  or  the 
churchwardens  and  a  minority  together  making  a 
rate  at  a  meeting  of  the  parishioners  where  the  re- 
fusal takes  place,  and  the  churchwardens  possessing 
the  power  of  rating  the  parish  by  themselves  at  any 
fature  time  however  distant." 

This  opinion  is  plainly  and  distinctly  stated  in 
the  words  I  have  read,  and  it  is  to  this  which  is 
stated  to  be  a  wide  and  substantial  difference  be- 
tween that  case  and  the  present,  to  which  I  must 
devote  my  best  attention  :  but  it  is  first  necessary 
to  note  what  the  Court  of  Error  declared  they 
would  not  do,  and  what  they  reserved.  The  Court, 
adverting  to  the  case  of  Gaudem  v.  Selby,  said : 
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*'  We  do  not  enter  into  the  discussion,  whether  it 
rate  so  made  by  the  churchwardens,  at  the  parish 
meeting,  where  the  parishioners  were  then  met, 
would  have  been  valid  or  not ;  or  how  far  such  case 
may  be  analogous  to  that  of  the  members  of  a  cor- 
poration aggregate,  who,  being  assembled  together 
for  the  purpose  of  choosing  an  officer  of  the  cor- 
poration, the  majority  protest  against,  and  refuse 
altogether  to  proceed  to  any  election ;  in  which  case 
they  have  been  held  to  throw  away  their  votes,  and 
the  minority  who  have  performed  their  duty  by 
'  voting,  have  been  held  to  represent  the  whole 
number."  Again,  on  the  question  of  a  rate  made 
in  vestry,  by  the  churchwardens  and  a  minority, 
they  say  :  **  We  give  no  opinion  upon  it ;  we  desire 
to  be  understood  as  reserving  to  ourselves  the  liberty 
of  forming  an  opinion  whenever  the  case  shall 
occur." 

I  conceive  that  I  have  now  sufficiently  discussed 
the  case  of  Gaudern  v.  Selby,  and  the  cases  of 
Veley  v.  Burder  in  the  Court  of  Queen's  Bench 
and  the  Exchequer  Chamber,  and  that  I  am  justi- 
fied in  approaching  the  present  question  unfettered 
by  Gaudern  v,  Selby,  as  a  question  undecided  by 
the  Court  of  Queen's  Bench  and  Exchequer  Cham- 
ber, deemed  by  them  as  deserving  of  great  con- 
sideration, as  I  conceive,  both  with  reference  to  the 
general  law,  and  with  regard  to  its  possible  analc^y 
to  a  case  of  frequent  occurrence  in  corporation 
law. 

Fourth  head. 

First  then,  is  the  present  rate  valid  by  ecclesias- 
tical and  common  law,  without  resorting  to  the 
analogy  of  corporation  law  ?  **  There  is,"  says  the 
Court  of  Exchequer  Chamber,  "  a  wide  and  sub- 
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stantial  difference    between  a  rate   made   by   the 
chnrchwardens  and  minority  in  vestry,  and  a  rate 
made  by  the  churchwardens  alone,  out  of  vestry/' 
Remembering  that  I  am  not  speaking  with  respect 
to  the  analogy  of  corporation  law  ;  it  is  with  refer- 
ence to  other  legal  considerations  most  important 
to  weigh,  and  ascertain  in  what  that  toide  and  sub- 
tUmiial  difference  consists  ;  for,  upon  the  existence 
of  that  distinction  must,  so  far  as  this  view  extends, 
depend  the  applicability  of  a  decision,  opposite  to 
that  which  the  Courts  of  common  law  applied  to 
the  former  case.    Now,  between  the  two  cases  there 
is  one  important  and  substantial  difference,  namely, 
the  time  when  the  rate  was  made  ;  whether  made 
in  the  vestry  immediately  after  the   refusal  of  a 
majority  of  the  vestry,  or  at  a  subsequent  period 
bjr  the  churchwardens  alone ;  for  it  is  obvious  that 
if  valid,  when  not  made  in  vestry,  it  would  be  im- 
possible to  fix  any  period  short  of  the  whole  incum- 
bency of  the  churchwardens,  within  which  it  must 
be  made ;  there  would  be  nothing  to  conclude  the 
time, — a   month,    six  months,  or  even  ten, — and 
the  effect  might  be,  that  the  churchwardens,   by 
postponing  making   the    rate,    might  make    one 
npon  the  consideration  of  subsequent  circumstances, 
which  most,  though  not  all,  would  agree  ought  to 
be  submitted,  in  the  first  instance,  to  the  vestry. 
It  is  true,  indeed,  that  this  difference  would  be  less 
important,  if  the  doctrine  that  a  vestry  is  purely 
ministerial,  should  be  adopted  to  its  full  extent ; 
for  if  the  churchwardens  are  the  sole  judges,  in  the 
first  iastance,  of  what  are  essential  repairs,  and  the 
mode  of  making  them,  and  the  vestry  are  bound  to 
raise  the  money,  it  would  matter  little  whether  the 
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rate  were  made  by  the  vestry,  or  by  the  cburolv* 
wardens  and  minority  in  vestry,  or  by  the  church* 
wardens  afterwards ;  but  upon  the  supposition  that 
the  vestry  have  some  discretion  to  exercise,  the  dis- 
tinction is  not  unimportant. 

The  next  point  of  difference  is,  that  where  the 
rate  is  made  by  the  churchwardens,  in  vestry,  ther^ 
may  be  a  minority ;  if  made  out  of  vestry,  it  moat 
be  the  act  of  the  churchwardens  alone.  I  cannot, 
after  much  reflection,  perceive  that  this  is  a  distinc- 
tion of  any  essential  importance,  for  I  cannot  un- 
derstand how,  in  this  view  of  the  case,  the  minority 
can  confer  any  legality  upon  the  act,  which  would 
not  equally  attach  upon  it  if  done  by  the  church- 
wardens alone.  The  minority  may  vary  from 
approaching  close  to  a  moiety  of  the  vestry,  down 
to  a  single  individual.  Upon  this  difference  I  can- 
not rely, — and,  save  what  I  have  already  noticed, 
other  difference  between  the  case  decided  and  the 
present  case,  I  can  find  none. 

The  first  point  I  have  to  consider  then,  is,  whether 
any  authorities  in  common  law  or  ecclesiastical  law 
so  apply  to  the  present  case,  thus  distinguished,  as 
to  render  this  rate  valid,  though  the  former  rate 
was  illegal.  There  is,  however,  one  peculiar  cir- 
cumstance attending  the  making  the  present  rate, 
which  must  not.be  left  out  of  consideration ;  possi- 
bly it  may  be  deemed  of  great  importance.  This 
is  a  rate  made,  not  by  a  vestry  summoned  in  the 
ordinary  manner,  but  in  consequence  of  a  monition 
issued  from  this  Court,  calling  upon  the  church- 
wardens to  take  the  necessary  steps  to  put  the  church 
into  repair,  and  directing  them  to  call  a  vestry  for 
a  particular  day,  for  the  purpose  of  making  a  rate ; 
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a  mode  of  proceeding  authorized  by  a  precedent 
recently  set  in  the  Court  of  Arches.     I  have  some 
doubts,  which  I  expressed  at  the  time,  now  not 
altogether  dispelled,  as  to  the  propriety  of  fixing 
the  day  and  hour ;  but,  be  that  as  it  may,  the  rate 
howsoever  otherwise  made,  is  made  in  pursuance  of 
the  directions  of  this  Court,  and  such  directions, 
until  the  contrary  shall  be  decided,  I  must  consider 
IS  legal ;  indeed  there  is  an  abundance  of  precedent 
to  support  this  course  of  proceeding.     What  are 
the  authorities  in  the  ecclesiastical  law,  in  favour 
of  a  rate  so  made  ?     With  the  single  exception  of 
Gmdem  v.  Selhy^ '  I  am  aware  of  none,  and  that 
CMC,  if  it  be  an  authority  at  all,  which  I  do  ex- 
tremely doubt,  is  an  authority  for  making  a  rate  by 
eharchwardens  alone,  and  not  in  conjunction  with 
the  vestry  ;  for  however  the  fact  might  be,  nothing 
ein  be  more  clear  than  that  Sir  William  Wynne 
never  contemplated  the  present  question. 

Since  the  former  Braintree  case  was  agitated,  Mr. 
Archdeacon  Hale  (a)  has  rendered  a  very  valuable 
icrvice,   by  bringing  to  light  a  collection  of  pre- 
cedents with  reference  to  the  proceedings  of  the  Ec- 
clesiastical Courts  to  enforce  the  repair  of  churches; 
I  have  examined  them  all  carefully,  but  in  no  one 
of  diem  can  I  find  the  trace  of  an  authority  affirm- 
ing the   validity  of  a  rate  made  by  the  church- 
wardens and   minority   of  vestry.      One  indeed, 
though  it  is  scarcely  proper  to  cite  a  single  prece- 
dent from  a  country  Court,  would  shew  that  the 
■opposed  course  was  to  direct  the  churchwardens 
aloDe  to  make  a  rate,  and  that  to  reimburse  the 
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churchwardens  of  a  former  year,  (a)  I  think  I 
must  be  correct  in  saying  that  none  of  the  prece- 
dents come  up  to  the  existing  circumstances  of  this 
case;  for  if  there  were,  they  would  not  have  es- 
caped the  learned  counsel  as  well  as  myself.  It 
may  be  well  briefly  to  notice  some  of  these  prece- 
dents, observing  at  the  same  time,  that  there  is  a 
manifest  distinction  between  the  actual  making  of 
a  rate,  and  the  voting  by  vestry  that  a  rate  should 
be  made  ;  that  if  this  distinction  be  not  kept  in 
mind,  these  precedents  may  go  to  a  length  which 
could  not  for  an  instant  be  now  maintained,  viz., 
that  a  rate  might  now  be  made  by  order  of  the 
Ecclesiastical  Court,  without  in  the  first  instance, 
calling  a  vestry  at  all ;  this  done,  whether  by  cona- 
mission  from  the  Ecclesiastical  Court,  or  order  to 
the  churchwardens,  is  clearly  illegal.  It  may  be 
that  some  of  the  precedents  collected  by  Mr.  Arch- 
deacon Hale,  are  of  this  description,  namely,  pre- 
cedents,— before  it  was  decided  that  a  rate  made  by 
commission  from  the  Ecclesiastical  Court,  was 
illegal.  The  decision  in  Royers  v.  Davenant^  was 
not  till  1(J75,  where  it  was  then  decided  that  such 
rating  by  commission  was  illegal.  A  precedent, 
applicable  to  the  present  case  would  be  a  case  where 
the  rate  was  made  by  the  churchwardens  and  mi- 
nority in  vestry,  and  afterwards  enforced  by  the 
Ecclesiastical  Court ;  a  case  where  proceedings  were 
had  against  individual  parishioners,  not  to  recover 
the  rate,  but  to  punish  them,  would  not  tend  to 
uphold  the  validity  of  the  rate,  but  the  contrary. 
I  shall  endeavour,  though  very  imperfectly,  to 
classify  some  of  the  precedents. 

(a)  P.  98,  anno  1601. 
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Ftnt.  There  are  monitions  to  churchwardens 
to  repair, — a  proceeding  strictly  legal. 

Secondly,  Monitions  to  the  churchwardens  to 
call  the  parishioners  together  to  make  a  rate,  as  in 
the  present  case. 

Thirdly.  Commissions  for  making  rates, — which 
are  illegal. 

Ftmrthty.  Monitions  to  churchwardens  to  make 
rates ;  but  not,  so  &r  as  I  can  discover,  alone,  but 
ID  the  usual  way,  in  vestry. 

Fifthly.  Orders  that  if  the  churchwardens  do 
not  certify  repairs  done,  the  case  should  be  referred 
to  the  High  Commission  Court. 

Sixthly.     Instances  of  persons   being  punished 
for  not  paying  rates  made  by  vestry. 
Seventhly.     Several  cases  of  interdict. 
Not  one  case  can  I  discover  of  a  rate  made  by  the 
churchwardens  and  minority,  much  less  a  case  where 
a  rate  so  made  was  enforced. 

Recollecting  the  deep  interest  which  this  question 
of  church-rates  has  excited,  what  laborious  and  pain- 
finl  investigations  have  been  made  by  the  most 
learned  persons ;  and,  also,  that  a  question  nicely 
divided  from  the  present  point,  and  intimately  con- 
nected with  it,  has  been  adjudicated  upon  by  no  less 
than  twelve  of  the  Judges  of  this  realm,  and  no  ec- 
clenastical  authority  produced,  I  may,  I  think,  with- 
out relying  on  my  own  pains,  venture  to  say  that 
none  is  in  existence.  It  would  be  mere  waste  of 
time  to  go  over  the  books  cited  in  former  dis- 
caaaions,  and  I  shall  abstain  from  such  fruitless 
troable. 

Similar  observations  apply  to  common  law  au- 
thorities; the  Judges  say  there  are  none  applying 
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to  a  rate  made  by  churchwardens  alooe ;  had  there 
been  any  applying  to  a  rate  made  by  the  church- 
wardens and  a  minority  in  vestry,  they  must  have 
been  produced.  The  solitary  authority  which  used 
to  be  cited  in  support  of  a  rate  made  by  church- 
wardens alone,  1  mean  the  case  in  Ventris  (a),  has 
been  disposed  of  by  the  Court  of  Error,  so  far  as 
applied  to  the  former  Braintree  case ;  and  there  is 
nothing  but  conjecture,  unsupported  by  facts,  to 
make  it  applicable  to  the  present.  There  is' then 
no  authority  in  the  Ecclesiastical  Courts  or  at 
common  law  to  support  this  rate,  but  I  am  of  opi- 
ninion  that  the  authorities  cited  against  the  validity 
of  the  former  rate,  have  a  strong  application  to 
the  present  case,  and  for  this  reason,  all  those  au- 
thorities speak  of  a  majority  in  vestry  ;  all  appear 
to  assume  that  the  very  foundation  of  a  rate  was 
the  resolution  of  the  majority,  not  one  speaks  or 
hints  at  a  rate  made  by  a  minority  as  possessing 
any  validity. 

There  is  then,  in  my  opinion,  a  total  absence  of 
any  authority  either  in  ecclesiastical  or  common 
law  in  support  of  the  validity  of  this  rate ;  it  is 
clear,  therefore,  that  upon  such  grounds,  it  cannot 
be  supported ;  and  that  if  I  am  to  enforce  such  a 
rate  on  such  a  supposition,  I  should  be  making  law, 
and  not  declaring  it ;  and  that  too  in  a  matter  where 
every  Court  has  been  most  cautious,  namely,  the 
imposition  of  a  tax. 

Fifth  head. 

These  preliminary  considerations  being  disposed 
of,  I  now  address  myself  to  the  last  question,  namely. 


(a)  1  Ventris,  367. 
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whether,  there  being  no  authority  in  common  or       1842. 
ecclesiastical  law  in  support  of  the  validity  of  this      May  4th, 
nte,  nevertheless  it  is  to  be  sustained  by  analogy       vTITt 
to  the  law  applicable,  in  particular  cases,  to  cor-       j^un 
porations  and  elections.     In  applying  my  mind  to     gmuwo. 
this  point,  I  feel  the  utmost  distrust  of  my  own 
ability  to  discuss  or  determine  upon  it  with  adequate 
learning  or  legal  discrimination.     The  branch  of 
learning,  necessary  to  be  known  safely  to  understand 
this  proposition,  is  wholly  foreign  to  the  practice 
and  ordinary  jurisprudence  of  these  Courts,  and  if 
this  doctrine  be  really  the  foundation  on  which 
such  church-rates  stand,  it  seems  not  a  little  ex- 
traordinary that  it  should  have  been  for  ages  un- 
bown  to  those  Courts  to  whose  exclusive  juris- 
diction belong  all  causes  for  the  recovery  of  church- 
rates.     I  do  most  strongly  feel  that  this  argument 
belongs  to  Courts  accustomed  to  cases  of  mandamus 
and  quo  warrantOj  and  I  distrust  myself  at  every 
step  I  take  regarding  it.  In  stating  the  proposition, 
I  shall  endeavour  to  use,  as  far  as  I  can,  the  words 
of  the  judgment  in   the   Court  of    Error  (a).— 
^*  Members  of  corporations  aggregrate,  being  as- 
sembled together  for  the  purpose  of  choosing  an 
officer  of  the  corporation,  if  the  majority  protest 
against  and  refuse  altogether  to  proceed    to  any 
dection,  they  throw   away  their   votes,    and    the 
minority,  who  perform  their  duty  by  voting,  are 
held   to  represent  the   whole   number."     On  the 
same  principle,  it  is  contended   that  parishioners 
duly  assembled  in  vestry  for  the  purpose  of  making 
a  church-rate^  wanted  to  defray  the  expense  of  re 
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pairs  (and  to  this  may  be  added  that  the  vestry  was 
called  in  pursuance  of  a  monition  from  the  Eccle- 
siastical Court),  the  majority  refusing,  their  votes 
are  thrown  away,  and  the  rate  made  by  the  mii- 
nority  is  good.  To  ascertain  whether  the  two  cases 
are  analogous,  two  things  are  necessary ;  first,  to 
understand  the  principle  on  which  the  proposition 
is  supported  at  common  law.  Secondly,  to  under-* 
stand  and  compare  the  facts  of  the  two  propositions 
said  to  be  analogous,  in  order  to  see  if  there  be  a 
real  analogy  between  them.  I  will  extract,  as  well 
as  I  can,  the  common  law  doctrine  from  the  au- 
thorities,— perhaps  I  ought  more  properly  to  say, 
the  only  authority  cited ;  but  before  the  comparison 
can  with  any  propriety  be  made,  another  task  re- 
mains to  be  accomplished.  Before  I  can  trace  the 
analogy  between  the  case  of  elections  corporate,  or 
otherwise,  with  church-rates,  I  must  also  consider 
the  legal  origin  and  usages  with  regard  to  church- 
rates  ;  similarity  or  dissimilarity  are  not  to  be  as- 
certained till  the  two  things  to  be  compared  are 
understood.  Reluctant  as  I  am  to  attempt  to  enter 
at  all  at  large  into  the  history  of  church-rates,  yet, 
in  order  to  compare  the  making  a  church-rate  with 
the  election  of  an  officer  of  a  corporation,  it  is  ne^ 
cessary  that  I  should  give  an  outline  as  to  what, 
in  my  opinion,  church-rates  are,  and  the  legal 
remedies  for  enforcing  the  repair  of  churches. 
That  the  parishioners  are  bound  to  repair  the 
nave  of  the  church  is  a  proposition  established  by 
all  authorities  in  all  books  of  ecclesiastical  or 
common  law  ;  but  with  regard  to  the  origin  of  that 
obligation,  its  nature  and  the  remedies  for  enforcing 
it,  there  is  much  room  for  difference  of  opinion. 
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IdoQot  venture  into  paths  proper  to  be  trodden  1842. 
only  by  the  learned  antiquarian,  I  look  to  legnl  May  4th. 
authority.  The  statute  of  drcumspecte  agatis(a),  ^^^ 
has,  whatever  it  might  have  been  originally,  all  the  j^^^J^ 
force  and  effect  of  a  statute,  and  it,  as  appears  to  g'**k* 
me,  establishes  the  following  points  : — 

First.  That  the  parishioners  were  accustomed 
to  repair  the  nave  or  body  of  the  church. 

Secondly.  That  the  Spiritual  Courts  in  those 
days  punished  persons  who  refused  to  do  so;  the 
words  are : — "  If  prelates  do  punish  for  that  the 
church  is  uncovered  or  not  conveniently  decked,  the 
^ritnal  Jndge  shall  have  power  to  take  knowledge 
notwithstanding  the  king's  prohibition.'*  The  object 
of  this  statute  was  to  prevent  Courts  of  law  using 
the  power  of  prohibitions,  preventing  proceedings 
taking  place  by  ecclesiastical  authority,  to  compel 
repair  of  the  church. 

Thirdly^  that  the  temporal  Courts  had  interfered 
by  prohibition. 

Fourthly^  that  by  this  statute  they  were 
restrained  from  so  doing  ;  consequently  the 
legality  of  the  obligation,  and  the  right  of  the 
spiritaal  Courts  to  punish,  were  established.  As 
to  the  nature  of  that  obligation,  nothing  is  said  in 
that  statute,  but  all  the  authorities  from  the  earliest 
dmes,  to  the  present  day,  appear  to  me  to  shew 
what  it  was.  The  whole  nation  in  those  times, 
of  one  religion,  to  profess  a  different  opinion 
heresy  and  a  capital  crime;  to  support  that 
religion,  was  a  religious  duty,  binding  on  the 
eoDficiences  of  all,  indispensable  for  securing  the 

(a)  13  Edw.  1, 8. 4. 
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1842.      performance   of  those  rites,  which   were  deemed 
May  4th.      esseotial  to  the  safety  of  the  soul ;  therefore,  upon 
Velby       every  account,  the  upholding  of  the  sacred  edifice, 
josLiN       by  those  who  were  bound  to  uphold  it;  and  the 
Omuko.      religious    nature    of    the    obligation,    gave     the 
jurisdiction  to  enforce  such   obligation,   to  those 
Courts,  which  arose  out  of,  and   were  connected 
with,  the  religious  establishment;  the  foundation 
of  those  proceedings  was  pro  salute  anxnuB^  and  it 
belonged  to  those  Courts  exclusively.     The  obliga- 
tion was  in  personam  and  not  in  renij  it  existed 
wholly  independent  of  property,  though  of  course 
and  necessarily  the  extent  and  degree  to  which  the 
obligation  was  to  be  enforced  must  be  measured  by 
property,  or  in  other  words  the  ability  of  the  in- 
.  dividual.      There  could  be  neither  religious,  nor 
moral,  nor  equitable  obligation  to  compel  one  in- 
dividual to  contribute  in  a  greater  ratio  than  an- 
other, and  therefore  ability  was  a  standard ;  ability 
included  every  species  of  property  ;  it  was  a  direct 
tax  upon   none;    if  I   am    correct  in  describing 
the  nature  of  the  obligation,  it  appears  to  me  to 
follow,  that  it  did  not  necessarily  attach  more  par- 
ticularly on  any  species  of  property ;  it  was  no  lien 
on  land  or  on  stock ;  nor  on  one  more  than  the 
other ;  in  those  days,  however,  land  and  stock  con- 
stituted the  sole  property  yielding  a  profit ;   there^ 
fore,  land  and  stock  became,  in  practice,  the  cri- 
terion of  ability.     If  I  am  asked  for  authority,  as 
to  these  positions,  I  need  only  refer  to  those  col- 
lected in  Prideaux  (a),   from  John  of  Athon  and 
Lyndwood — the  opinion  of  the  profession  in  Doctors' 

(a)  Prideaux,  p.  58. 
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Commons,  down  to  the  Poole  case  (a),  which  de- 
rided by  the  authority  of  the  Delegates  that  in 
ascertaining  the  ability,  other  property  may  be 
taken  into  consideration,  as  ships  and  stock  in 
trade;  with  regard  to  land,  it  mattered  not  whether 
die  individual  who  occupied  it  lived  out  of  the 
parish,  he  was  an  inhabitant  by  his  occupation,  and 
lateable  to  church-rate  as  well  as  liable  to  other 
Imrthens  and  duties  as  an  inhabitant. 

I  propose  next  to  consider  the  mode  by  which 
this  obligation  was  carried  into  effect.     The  statute 
^  circumspecte  agaiis  is  wholly  silent  as  to  church- 
rates,  the  expression  punishing  those  who  left  the 
eharch  uncovered,  affords  no  reason  for  supposing 
that  church-rates  then  existed.      I  know  not  the 
origin  of  church-rates,   nor  any  authority  which 
fixes  a  date.     The  earliest  case  on  the  subject  is  in 
the  year-book  of  Edward  3  ;  but,  though  there  may 
not  be  any  direct  evidence,  yet  their  origin  is  most 
naturally  accounted  for.     The  legality  of  the  usage 
of  compelling  parishioners  to  repair,  established  by 
the  statute  of  circumspecte  agatia,  naturally  led  to 
the  ascertainment  of  the  ability  of  those  so  bound ; 
a  rate  made  in  vestry  by  themselves  was  the  fairest 
and    most  equitable   mode  of  measuring  the   lia- 
bility— the    rate  was  incidental   to   and   followed 
upon  the  obligation ; — it  matters  little  whether  it 
be  called  a  bye4aw  or  not. 

I  now  approach  the  question  of  remedies,  and  it 
appears  to  me  that  all  the  remedies  were  in  strict 
keeping  and  unison  with  the  origin  and  nature  of  the 
obligation  ; — ^they  emanated  from  the  Ecclesiastical 
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^^^*  Court  alone,  because  the  obligation  was,  as  I  have 
Mt3r4th.  said,  a  religious  obligation  on  the  conscience,  and 
Veley  not  a  charge  upon  property,  nor  a  common  law 
JosuK  obligation  with  regahd  to  property,  in  the  ordinary 
GotLimo.  sense  of  that  term.  Before  the  statute,  the  spiritual 
Courts  punished  not  for  making  rates,  for  nan  con- 
Stat  that  rates  existed ;  but  because  the  repairs 
were  left  undone  by  those  who  ought  to  have  done 
them ;  such  punishment  must  have  been  excommu- 
nication, and  other  ecclesiastical  inflictions,  and  the 
imposition  of  fines,  as  the  statute  shews ;  and  that 
this  was  so,  is  further  demonstrated  by  the  writ  of 
consultation  to  be  found  in  Fitzherbert{a)y  which 
I  find  in  the  pamphlet  of  Mr.  Swan  (6).  The 
Ordinary  being  desirous  to  proceed  against  one 
R,  de  C.  Knight  for  the  correction  of  his  soul  for 
neglecting  or  rather  refusing  and  expressly  decli- 
ning to  amend  and  repair  the  nave  or  body  of  the 
church,  it  was  suggested  that  the  matter  concerned 
a  lay  fee,  and  was  a  ground  for  prohibition.  The 
Court  was  of  opinion,  that  the  party  being  im- 
pleaded of  a  lay  fee,  was  not  a  sufficient  ground  for 
granting  a  prohibition,  and  a  writ  of  consultation 
went  to  the  Bishop ;  from  which  the  inference  i8» 
that  it  is  not  a  burden  on  property  itself,  but  on  the 
individual  generally. 

Precisely  a  similar  course  of  proceeding  followed, 
when  rates  had  become  usual  and  customary, — 
criminal  proceedings,  issuing  from  the  Ecclesiastical 
Court — the  result  interdict,  and  excommunication 
of  individuals.  Looking  at  the  consequences,  both 
civil  and  spiritual,  and  to  the  writ  de  excommunicato 

(a)  Fitz.  Nat.  Brev.,  116.  {b)  Appendbc,  No.  8. 
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^  these  remedies  were  all-powerful  in  those 
^'x  vies,  both  with  regard  to  the  making  of  rates  and 
^mnfoTcing  the    payment  of  them.     Then  came  the 
SrCefbrmation ,  but  no  toleration  ;  no  one  then  could 
^^r^^Dtare  to  ofier  resistance  on  the  ground  of  differ- 
^»  vce  in  relig^ious  opinions ;  opposition  was  seldom 
^^tfered,  for    not  only  the  old  remedies  remained , 
%>iit  a  new  and  most  powerful  engine  for  enforcing 
oledience   was  established;  the  High  Commission 
Oourt  was  called  into  existence  by  the  statute  1  Eliz. 
^nd  continued  to  exercise  its  extraordinary  power 
until  finally  annihilated  by  statute  17  Car.  1.     Its 
authority  was  invoked  for  the  purpose  of  compelling 
the  repairs  of  churches.  The  8(Uh  Canon  directs  all 
Viving  ecclesiastical  authority  to  hold  visitations, 
to  declare   to   the  High  Commission  Court  every 
jetr  such  defects  in  churches  as  they  may  find  un* 
repaired,  and  the  names  and  surnames  of  the  parties 
iNmd  faulty  therein.    The  high  commissioners  are 
then  to  proceed  against  them  ex  officio,  and  compel 
them    to    obey  the  decrees  of   the  ecclesiastical 
ordinaries.     Can  any  one  doubt  the  efficiency  of 
this  tribunal,  when  its  powers  were  administered 
hj  Archbishop  Land  and  his  coadjutors?     After 
this  Court  had  been  deprived  of  its  functions,  the 
ordinary  Ecclesiastical  Courts  still   exercised   the 
powers    with   which   they   were   invested,   and    it 
clearly   appears,  not  only  from  Mr,  Hale's  book, 
but  from  other  authorities,  that  for  the  most  part 
this  power  was  exercised  in  the  criminal,  and  not 
the  civil  form,  by  proceeding  ex  officio  and  not  in  a 
charch-rate  cause  ;  most  of  his  precedents  are  cri- 
minal.    That  such  powers  were  effectual  for  their 
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purpose,  up  to  a  very  late  period,  I  think  no  onef 
can  doubt,  though  true  it  is,  they  were  induced  for 
the  purpose  of  enforcing  their  authority  to  resort  to 
illegal  measures,  as  the  issuing  commissions  to 
make  church-rates ;  all  their  original  and  legal 
powers  remain  untouched  by  statute;  whether 
effectual  now,  it  is  not  for  me  to  say;  into  that 
question  I  must  not  now  be  led  ;  they  are  not  ob- 
solete in  law — they  have  a  legal  existence;  but 
they  never  have  been  applied  to  enforce,  or  punish 
for  not  paying  such  a  rate  as  this. 

Before  I  quit  this  subject  of  remedies,  I  must 
very  unwillingly  speak  of  mandamus ;  unwillingly, 
because  it  is  not  a  subject  with  which  I  am  con- 
versant or  can  attempt  to  fathom,  but,  because  it 
may  have  some  connection  with  the  analogy  which 
I  am  now  endeavouring  to  examine. 

It  is  said  that  a  mandamus  to  make  a  church- 
rate  has  been  refused,  because  church-rates  are  of 
ecclesiastical  cognizance  ;  what  is  the  true  meaning 
of  this  reason  ?  I  conceive  that  the  history  of  the 
obligation  to  repair  affords  the  true  explanation; 
that  church-rates  are  a  mere  incident  to  that  obli- 
gation, and  that  obligation  is  of  spiritual  and  not  of 
lay  cognizance,  because  that  obligation  is  purely 
religious  and  binding  on  the  conscience,  and,  there- 
fore, enforceable  in  the  Ecclesiastical  Courts,  on 
that  ground,  which  is  the  foundation  of  all  its  pro- 
ceedings, pro  salute  animas. 

Having  thus  as  briefly  as  I  could  with  a  just  re^ 
gard  to  perspicuity  stated  my  notion  of  the  obliga- 
tion to  repair,  and  of  the  means  of  enforcing  such 
obligation,  I  now  come  to  the  rules  governing  ques^ 
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tioDS  of  election  in  order  to  compare  the  two  sub-       1842. 
jects.    The  case  of  Oldknow  v.  Wainwright  (a),  is      Miy  4th. 
cited  as  establishing  a  doctrine  which  is  said'  to  be       y"^ 
strictly  analogous  to  the  present  case,  and  ought  to       y*"^ 
decide  it  in  favour  of  the  rate.     Now  what  are  the       n^nti 
bets  of  that  case  ?    An  election  was  to  take  place 
for  the  office  of  town-clerk  of  Nottingham ;  there 
were  twenty-five  electors,  twenty-one  of  whom  as- 
sembled,  pursuant  to  summons  ;    the  .  mayor  put 
lliomas  Seagrave  in  nomination,  no  other  person 
was  put  in  nomination,  nine  of  the  electors  voted  for 
him,  twelve  did  not  vote  at  all,  eleven  of  them  pro- 
testing against  any  election,  because  the  office  was 
then  full.     The  Court  of  King's  Bench  held  that  as 
die  majority  who  dissented  from  the  election  voted 
for  nobody  else,  the  election  by  the  minority  was 
good.     It  is  manifest  that  this  case  is  wholly  dif- 
ferent in  all  its  circumstances   from  the   present, 
still  it  may  affi)rd  a  principle  fairly  applicable  to  it. 
Lord  Mansfield  decided  in  favour  of  the  election  of 
Seagrave,  and  upon  a  very  clear  and  intelligible 
ground.    That  the  electors  present  who  did  not  vote 
at  all,  virtually  acquiesced  in  the  election  made  by 
those  who  did.     Another  principle  was  adverted  to 
in  that  case,  viz.,  that  at  an  election  those  voters 
who  vote  for  an  unqualified  person  with  notice  of 
his  incapacity,  throw  their  votes  away.     Let  us  look 
at  the  present  case  .    A  vestry  is  held  pursuant  to  a 
monition  from  this  Court  calling  on  the  parish- 
ioners to  meet  on  a  certain  day  and  make  a  church- 
rate,  the  subject  matter  is  church-rate  and  not  the 
election  of  a  corporate  officer,  a  rate  is  proposed,  an 

Ctt)  2  Burr.  1017. 


298. 


CASES    DETERMINED    IN    THE 


1842. 


May4tb. 

Vbley 
and 

JOSUN 

againtt 
GotUNO. 


amendment  is  proposed,  put,  and  carried  by  shew 
of  hands  and  no  poll  is  demanded,  then  the  church- 
wardens produced  a  rate  of  two  shillings  in  the 
pound  which  is  signed  by  the  vicar,  churchwardens 
and  several  rate-payers ;  this  rate  was  not  proposed 
to  the  vestry,  nor  put  by  the  chairman  to  the  vestry, 
there  was  no  voting  of  any  kind  thereon.  The  facts 
of  the  two  cases  being  thus  totally  different,  I  must 
now  inquire  whether  such  differences  consti- 
tute distinctions.  Is  an  election  of  a  corporate 
officer  or  member  of  Parliament  in  eddem  materid^ 
with  the  making  a  church-rate  ?  It  appears  to  me 
that  it  is  not.  In  the  case  of  elections,  a  va- 
cancy being  admitted,  the  act  to  be  done  is  choosing 
a  qualified  individual  to  supply  the  place ;  discre- 
tionary choice  amongst  qualified  individuals  is  all 
that  belongs  to  the  electors.  An  election  being 
begun,  it  must  be  finished.  The  making  a  church- 
rate  under  ordinary  circumstances  at  least  involves 
many  other  considerations,  how  is  it  possible  to  say, 
that  because  a  rate  is  proposed  it  must  be  carried  ? 
or  that  like  an  election  once  began,  it  must  be 
finished  by  making  some  rate  ?  other  points  arise, 
— what  repairs  are  necessary, — in  what  manner 
they  shall  be  done  ; — whether  the  estimate  be  suffi- 
cient,— whether  the  repairs  shall  be  done  at  once, 
— whether  one  rate  shall  be  made  for  the  whole  or 
separate  rates, — ^in  what  manner  the  rate  itself  shall 
be  made.  Surely  even  upon  this  brief  comparison 
it  would  be  difficult  to  say,  that  an  election  and  the 
making  of  rates  do  not  involve  very  distinct  con- 
siderations. But  compare  the  cases  a  little  further ; 
Oldknow  v.  Wainwright  was  decided  on  the  princi- 
ple that  the  electors  who  did  not  vote  for  Seagrave, 
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did  not  vote   at    all;    that    they    acqniesced  in 
bis  election ;  those  are  the   words  of  Lord  Mans- 
,fidd;  can  the  same  thing  be  predicated  of  this 
^ertry  meeting  ?  did  they  not  vote  at  all  ?    They 
voted  for  an   amendment,  refnsing  the  rate  ;    or, 
in  other  words,   they  in   substance   negatived  the 
mte ;  most  clearly  then  they  did  vote  on  the  sub- 
ject matter ;   to    say   in   the  face   of   these    pro- 
ceedings that  they  acquiesced  in  the   making   of 
the  rate,  would  be  to  make  a  declaration  in  defiance 
tf  common  sense  and  common  reason  ;  and  what  is 
more,  this  rate  was  not  put  to  the  vestry  at  all  after 
the  amendment,  it  was  made  by  the  churchwardens 
and  some  individuals  putting  their   names  to  it. 
Then  if  acquiescence  be  the  principle  which  go- 
verned the  case  of  Oldknow  v.   Wainwright^  such 
principle  does  not  exist  here ;  the  voting  for  the 
amendment  is  not  acquiescence.     I  will  now  take 
notice   of  another    supposition,    that  though   the 
majority  did  vote  against  the  rate,  their  votes  were 
thrown  away  in  the  same  manner  as  votes  are  thrown 
away  when  given  to  an  unqualified  candidiate  at  an 
election,  with  notice  of  the  want  of  qualification. 
Are  all  votes  given  against  a  church-rate  thrown 
away,  or  only  in  particular  cases,  and  is  this  one  ? 
No  one  can  contend  that  all  votes  against  a  church- 
rate  are  in  all  cases  thrown  away,  for  if  this  were 
80»  it  would  be  absurd  to  call  a  vestry  for  such  pur- 
poses*    Are  the  votes  to  be  held  to  be  thrown  away 
because  the  repairs  were  wanting  and  a  rate  neces- 
sary ?     Why  no  rate  made  by  a  majority  would  be 
good  unless  these  circumstances  concur  ;    ergo^  all 
votes  against  all  rates  proposed,  when  a  legal  ne- 
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1842.      cessity  arises,  are  thrown  away.     From  this  con- 

Mtj4th.     elusion  I  cannot  escape,  save  I  could  adopt  the 

VhTt       principle  that  any  vestry  is  merely  ministerial  with- 

Jmlxn       out  any  discretion,  and  for  such  position  there  has 

been  neither  argument  nor  authority. 

Again,  what  difference  arises  from  this  vestry 
being  called  in  pursuance  of  a  monition,  issued 
from  this  Court,  founded  on  a  decree  duly  served 
on  the  parishioners,  and  supported  by  an  affidavit 
as  to  the  church  imperatively  requiring  repairs ; 
a  monition  calling  on  the  parishioners  to  meet  on  a 
certain  day^  and  then  make  a  rate?  That  this 
monition  has  been  disobeyed  is  perfectly  clear,  but 
the  question  now  is,  not  how  disobedience  is  to  be 
enforced,  or  the  parties  disobeying  punished,  but 
whether  the  rate  by  the  minority  is  valid  ?  Whether 
the  votes  of  the  majority  are  thrown  away  ?  The 
act  directed  to  be  done  by  the  parish  is  not  done; 
the  parishioners  have  not  made  a  church-rate;  some 
individuals  have  consented  to  one.  Can  I  hold  this 
to  be  a  substitute  for  what  is  at  least  the  ordinary 
definition  of  a  legal  church-rate, — a  rate  made  by 
the  majority  in  vestry?  Here  I  am  compelled, 
much  against  my  will,  and  with  a  full  consciousness 
of  my  own  inability,  accurately  to  understand  or  per- 
spicuously  to  explain  it,  to  consider  the  analogy 
with  regard  to  proceedings  at  common  law.  Sup- 
pose a  mandamus  to  do  an  act  ordinarily  and  legally 
done  by  certain  persons,  as  to  put  a  corporate  seal 
to  an  instrument,  and  suppose  part  willing  to  obey 
and  part  not,  would  the  Court  of  Queen's  Bench 
accept  the  will  of  a  part  for  the  deed  of  the  ma- 
jority, or  rather  would  they  not  proceed  to  compel 
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the  majority  to  do  the  act  ?  Would  it  not  be  a  bad 
n'tarn,  or  if  the  return  stated  that  the  writ  had  been 
disobeyed,  would  it  not  be  a  false  return  ? 

Having  now  to  the  best  of  my  ability  considered 
the  analogy  adverted  to  by  the  Court  of  Exchequer 
Cbamber  as  a  question  thereafter  to  be  considered, 
iiaving  sifted  the  case  of  Oldknow  v.  Wainwright^ 
and  the  reference  to  the  law  of  elections,  the  im- 
pression upon  my  mind  is,  that  none  of  these  prin- 
ciples or  authorities  are  applicable  to  the  present 
case»  but  even  if  I  could  discover  similitude  where  I 
can  see  nothing  but  dissimilarity,  even  if  the  argu- 
ments were  apposite  to  the  subject-matter  instead  of 
discrepant  from  it,  I  should  still  hesitate  before  I 
Tentured  upon  my  own  authority,  as  Judge  of  an  in- 
ferior jurisdiction,  in  a  matter  of  taxing  the  subject,  to 
introduce,  for  the  first  time,  a  doctrine  hitherto  un- 
heard of  in  these  Courts,  and,  so  far  as  I  know,  never 
applied  to  church-rates  in  any  other.     If  this  new 
doctrine  be  the  law,  it  is  a  matter  to  me  of  extreme 
wonderment,  that  in  the  usage  of  centuries,  when 
so  many  cases  must  have  called  for  its  application, 
when  so  many  powerful  minds  have  dedicated  to 
the  question  their  learning  and  ingenuity,  it  should 
first   have   been   discovered    in    the    year    1841  ; 
and  more  especially  am  I  moved   with   astonish- 
ment, when  I  recollect  that  this  doctrine,  if  tenable, 
would  have  taken  away  all  necessity  for  interdict, 
excommunication,  all  ecclesiastical  process,  all  in- 
terposition ;  on  the  part  of  the  High  Commission 
Court.     A  more  easy  remedy  for  the  disease,  a 
sorer  preventive  against  its  re-occurrence,  a  more 
eflkient  substitute  for  severer  and  harsher  remedies 
which  were  used;  could  not,  I  think,  have  been  de- 
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1842*  vised,  yet,  till  the  year  1841,  though  the  necessity 
Miy  4ih.  for  the  use  of  it  so  often  must  have  occurred,  there  is 
yI^It  in  all  the  books  in  all  the  reports,  ecclesiastical  or 
Jmun  common  law,  altum  silentium  respecting  this  pa- 
<5muw.  "^acea.  And  not  only  is  there  no  mention  of  this 
mode  of  making  a  valid  church-rate,  not  even  when 
once  or  twice  reference  has  been  made  to  rates 
made  by  churchwardens  alone,  but  all  the  aa* 
thorities,  on  the  contrary,  describe  a  church-rate  as 
a  rate  made  by  a  majority  in  vestry.  Surely 
stronger  presumptive  proof  against  the  admissibility 
of  this  analogy  could  not  be  adduced.  It  has,  how- 
ever, been  argued,  that  admit  it  I  must,  for  that  the 
ancient  remedies  are  no  longer  fitted  for  the  times  we 
live  in ;  that  argument  has  already  been  answered 
by  the  Court  of  Queen's  Bench,  but  if  it  had  not 
been,  am  I  judicially  to  decide  that  that  which  the 
law  has  not  altered,  is  either  inefficient  for  its  pur- 
pose, or  extinguished  as  obsolete  ?  Did  the  Court 
of  King's  Bench  treat  wager  of  battle  so,  though  a 
more  revolting  and  unchristian  practice  could  not 
have  been  retained  from  the  ages  of  the  darkest 
barbarism  ?  Lord  Ellenborough  said,  (a)  **  the 
general  law  of  the  land  is  in  favour  of  the  wager  of 
battle,  and  it  is  our  duty  to  pronounce  the  law  as  it 
is,  and  not  as  we  may  wish  it  to  be  ;  whatever  pre- 
judices, therefore,  may  justly  exist  against  this 
mode  of  trial,  still  as  it  is  the  law  of  the  land,  the 
Court  must  pronounce  judgment  for  it."  But  if  I 
were  at  liberty  to  pronounce  the  ancient  remedies 
insufficient  or  obsolete,  could  I  invent  a  new  one  ? 
Could  I  usurp  the  office  of  the  Legislature,  and^ 

(a)  ABhford  v.  Thornton,  1  B.  &  Aid.  460. 
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pafacere  non  dicere.^'   One  more  observation  occurs 
before  I  leave  this  discussion :  if  I  could  consider 
the  doctrine  laid  down  as  governing  cases  of  elec- 
tkm,  to  have  an  analogy  to  the  present  case,  and  I 
entertain  no  such  opinion  ;  still  if  I  did,  I  am  bound 
to  decide  this  case,  not  by  the  rules  of  common  law, 
hot  by  the  Queen's  ecclesiastical  law, — so  says  the 
statute — so  says  Lord  Coke.     Now  that  this  doc- 
trine exists  in  the  ecclesiastical  law,  or  has  been 
imported  into  it  by  usage  or  otherwise,  it  has  not 
even  been  attempted  to  be  shewn ;  I  cannot  find 
even  the  faintest  trace  of  it. 

I  am  therefore  of  opinion,  that  this  rate,  so  made 
by  the  churchwardens  and  minority  of  vestry,  is 
not  supported  by  any  authority  to  be  found  in  ec- 
clesiastical or  common  law,  and  that  the  supposed 
analogy  between  these  proceedings  and  elections 
corporate  or  Parliamentary,  does  not  apply  ;  it  is, 
therefore,  my  duty  to  pronounce  this  rate  invalid, 
and  to  reject  the  libel. 

I  am  well  aware  of  the  heavy  responsibility,  which 
has   attached   upon   me   in  the  discharge  of  this 
ardnous  duty, — I  well  know  how  many  evil  conse- 
quences, or  supposed  evil  consequences,  may  be 
attributed  to  my  miscarriage,  if  I  have  failed  to 
discover  the  legal  truth  ;  but  this  I  know  also,  that 
I  have  industriously,  earnestly,  and  fearlessly  done 
my  best  to  ascertain  the  law.     Once  convinced  as 
to  what  the  law  is,  I  never  will  be  induced  to  resort 
to  subtle  and  ingenious  refinements  to  defeat  that 
law.     Whatever  may  be,  in  the  opinions  of  others, 
the  pernicious  consequences  of  adhering  to  it,  I  am 
well  persuaded,  from  the  history  of  this  country, 
that  the  continuance  of  bad  laws,  and  the  prevention 
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of  good  laws,  have,  in  no  small  measure, been  oc- 
casioned by  laudable,  though  mistaken  endeavours 
to  wrest  the  law  to  particular  notions  of  justice  and 
expediency,  and  by  the  invention  of  subtle  distinc- 
tions, to  ward  off  evil  and  injurious  results,  whicht 
if  they  be  the  effects  of  the  law,  ought  to  be  reme- 
died, not  by  Judges,  but  by  the  Legislature. 


From  this  decision  an  appeal  was  prosecuted  in 
the  Arches  Court,  and  on  the  25th  of  March,  1843, 
judgment  was  delivered  in  that  Court  reversing  the 
decision  of  the  Judge  of  the  Consistory  of  London. 


1843. 


Sir  Herbert  Jenner  Fust. 
March  25th.  This  is  an  appeal  from  the  Consistory  Court  of 
London,  in  a  cause  of  subtraction  of  church-rate, 
promoted  by  Messrs.  Veley  and  Joslin,  the  church- 
wardens of  the  parish  of  Braintree,  in  the  diocese 
of  London  against  Mr.  Gosling,  a  parishioner  and 
inhabitant  of  that  parish.  A  citation  in  the  cause 
was  taken  out  in  January,  1842;  it  was  returned 
into  Court ;  an  appearance  was  given  for  Mr.  Gros- 
ling,  and  a  libel  was  given  in,  which  came  on  for  < 
discussion  before  the  learned  Judge  of  the  Consis- 
tory Court  on  the  23rd  of  February,  who  took  time 
to  deliberate,  and,  on  the  4th  of  May,  1842,  he  was 
of  opinion,  that  the  libel  was  not  entitled  to  be  ad- 
mitted, and,  accordingly,  he  rejected  it.  From  that 
rejection,  the  present  appeal  has  been  brought,  and 
on  the  appeal  the  usual  proceedings  have  been  had. 
The  case  was  argued  some  time  ago,  and  the  Court, 
— from  the  importance  of  the  case,  took  time  to 
consider  it,  in  order,  as  far  as  possible,  to  arrive  at  a 
correct  decision.     The  arguments  were  to  the  same 
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effect,  though  not  so  extended  as  on  former  occa- 
sions;   they    were  rendered    unnecessary    by   the 
natnre  of  the  proceedings, — they  were,  however, 
tbe  same  as  those  in  the  Court  below,  and  the  case 
now  comes  before  the  Court  for  its  decision.     The 
parish  of  Braintree  has  obtained  a  considerable  de- 
gree of  notoriety  from  the  fact  of  the  determined 
opposition  given  by  the  great  majority  of  the  in- 
iiabitants  of  that  parish  to  church -rates;   and,  as  we 
f    are  all  well  acquainted,  a  church-rate  in  that  parish 
in  1837,  gave  rise  to  elaborate  arguments  and  de- 
cisions in  Courts  of  law,  as  well  as  in  the  Consistory 
Court  of  London.   As  the  present  case  is  admitted  to 
have  grown  out  of  the  former  proceedings,  it  may 
not  be  inconvenient,  indeed  it  is  necessary  to  a 
proper  understanding  of  the  point  now  to  be  de- 
cided, and  to  the  grounds  upon  which  the  decision 
will  be  made  to  rest,  to  consider  the  nature  of  those 
proceedings,  and  how  far  they  relieve  the  Court 
from   the  task  of  entering  upon  the  topics  which 
were,  of  necessity,  introduced  into  the  discussion  in 
the  course  of  those  proceedings.     [The  Court  here 
stated  tbe  proceedings  in  the  former  case,  and  con- 
tinaed].     From  the  nature  bf  the  proceedings,  and 
the  tenor  of    the    judgment  of  the    Exchequer 
Chamber,  it  seems,  that  if  it  had  simply  affirmed 
the  judgment  of  the  Court  below ;  if  the  Judges 
who  sat  in  error,  had  contiented  themselves  with 
merely  affirming  that  judgment,  without  giving  any 
reasons,   the  present  question,  in  all  probability, 
never  would  have  arisen ;  but  the  Lord  Chief  Jus- 
lice  of  the  Common  Pleas,  in  delivering  the  judg-^ 
ment,  which  he  was  authorized  to  do  by  the  seven 
learned  Judges  who  sat  with  him,  took  care  to  state 
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specifically,  the  precise  points  decided  by  that  jadg- 
March  25th.    ment ;  and  the  only  points  decided,  were,  first, — 
that  the  rate,  as  it  appeared  on  the  face  of  the  libeU 
was  illegal,  as  being  made  without  competent  au* 
thority ;  and,  secondly,  that  a  prohibition  ought  to 
go,  restraining  the  spiritual  Court  from  enforcing 
it.     This  precise  declaration  of  the  points  decided, 
naturally  leads  to  the  inquiry  what  did  appear  on  the 
face  of  the  libel,  and  upon  reference  to  it,  it  appears 
that  a  vestry,  duly  summoned,  had  refused  to  g^ant 
a  rate  which  had  been  proposed,  and  the  church- 
wardens, three  or  four  days  after  that  vestry  meet- 
ing had  been  formally  dissolved,  of  themselves  made 
a  rate,  without  giving  any  further  notice  to  the  pa- 
rishioners; and  the  point  therefore  decided,  was, 
that   a  rate  made  under  such  circumstauces,  was 
illegal  and  invalid.     The  question  being,  as  stated 
by  Lord  C.  J.  Tindal  (a),  **  whether  the  church- 
wardens of  a  parish,  after  a  rate  for  the  necessary 
repairs  of  the  parish  church,  has  been  proposed  by 
them  to  the  parishioners,  at  a  vestry  meeting,  duly 
convened  for  that  purpose,  and  has  been  refused  by 
a  majority  of  the  parishioners  there  assembled,  can, 
of  their  own  sole  authority,  at  a  subsequent  time, 
by  themselves,  and  not  at  any  parish  meeting,  im- 
pose a  valid  rate  on  the  parishioners."      In  a  subse- 
quent part  he  says  (p.  305,  line  27)  :  "  The  question 
to  be  resolved,  is,  whet][ier,  after  a  meeting  has  been 
duly  convened,  and  certain  of  the  parishioners  have 
attended,  and  the  majority  of  those  who  so  attend, 
have  refused  to  make  any  rate  for  the  necessary  re- 
pairs of  the  church,  the  churchwardens  have  autho-> 


(a)  12  Ad.  &  £11.  300. 
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At/,  by  themselves,  and  not  at  the  meeting  at  which 
the  refusal  took  place,  but  at  a  subsequent  time,  to 
make  a  rate  that  shall  be  binding  on  the  parish/' 
iW  the  precision  with  which  the  question  to  be 
raolved,  as  stated  by  Chief  Justice  Tindaly  is  very 
lemarkable ;  he  does  not  state,  as  a  general  propo- 
sition, that,  after  a  refusal  of  a  rate  by  the  parish - 
loners,  no  rate  can  be  made  by  the  churchwardens, 
ander  any  circumstances,  but  simply,  that  a  rate 
having  been  refused  by  a  vestry  duly  assembled, 
the  churchwardens  had  no  authority,  without  notice, 
at  a  subsequent  time  to  impose  a  valid  rate  upon  the  * 
parishioners.     He  carefiilly  guards  the  judgment 
from  going  one  iota  beyond  the  precise  limits  of  the 
ease  before  the  Court ;  and  the  reasons  for  this  ex- 
treme care  and  caution  are  apparent,  when   that 
judgment  is  examined  with  greater  particularity. 
Die  points  to  be  decided  in  the  two  Courts  of  law 
were  the  same,  and  the  opinions  of  both  Courts 
were  the  same,  namely,  that  the  rate  in  question 
was  illegal,  and  could  not  be  enforced ;  but  there 
was  a  material  variation  in  the  two  judgments,  in 
regard  to  the  mode  in  which  a  rate  might  be  made. 
Upon  reading  the  judgment   of  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  it  would 
seem,  that  in  his  opinion,  and  that  of  his  learned 
brethren,  no  valid  rate  could  be  made,  unless  with 
the  consent  of  the  majority  of  the  parishioners,  in 
vestry   duly  assembled.     The  whole  tenor  of  his 
reasoning,  and   his  comments  on  the  authorities 
cited,  go  to  that  effect.     He  states  the  question 
raised  by  the  decision  of  the  Consistory  Court  to 
be,  whether  the  churchwardens  have  power  to  im- 
pose a  church-rate  against  the  declared  will  of  the 
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1^3.  judges  of  the  Exchequer  Chamber,  as  to  the  mode  ' 
March  25ih.  in  which  a  rate  might  be  sustained  against  the  opi- 
Vklfy  nion  of  the  majority  of  the  parishioners  in  vestry 
JmiN  assembled  ;  and  accordingly,  it  appears,  that  in  the 
q^ITq.  c^^^rs®  o^  ^he  year  1841,  the  proceedings  stated  in 
the  libel  given  in  in  this  suit  were  adopted.  [The 
Court  here  went  through  the  several  Articles  of 
the  libel.]  I  understand  that  when  this  libel  came 
on  for  discussion  in  the  Court  below,  various  objec- 
tions were  made  to  the  form  of  it ;  they  were  there 
overruled,  and  they  have  not  been  pressed  in  this 
Court,  and  the  libel  now  comes  on  to  be  considered 
on  the  real  and  substantial  question,  '*  Whether 
the  churchwardens  and  those  who  are  admitted 
to  have  been  a  minority  of  the  parishioners  in  vestry 
assembled,  can  impose  a  valid  rate  on  the  pa-^ 
rishioners,  after  a  rate  has  been  refused  by  the  ma- 
jority of  that  vestry  duly  assembled  in  pursuance  of 
a  notice  legally  issued,  and  whether  such  rate  caa 
be  enforced  in  this  Court."  It  is  not  necessary  fop 
the  Court  to  go  into  a  lengthened  inquiry  as  to  the 
nature  and  origin  of  the  obligation  of  the  parishioners 
to  repair  their  parish  church,  or  to  inquire  into  the 
antiquity  of  church-rates  ;  all  that  discussion  might 
have  been  very  important  when  the  question  firsi 
arose,  but  it  is  obvious  that  it  would  be  perfectly 
useless  and  superfluous  in  the  present  instance,  the 
whole  result  of  all  the  arguments  and  authorities 
on  the  point  are  most  perspicuously  stated  by  Lord 
Chief  Justice  Tindal^  in  delivering  the  opinion  of 
the  Court  of  Exchequer  Chamber:  he  thus  states 
the  extent  and  nature  of  the  obligation  by  which 
parishioners  are  bound  to  repair  their  churches,  (a) 
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"  We  are  all  ^of  opinion,  that  the  obligation  by        1843. 
which  the  parishioners,  that  is,  the  actual  residents    March  25th 
within,  or  the  occupiers  of  lands  and  tenements  in, 
ereiy  parish,  are  bound  to  repair  the  body  of  the 
parish  church  whenever  necessary,  and  to  provide 
all  things  essential  to  the  performance  of  Divine 
Service  therein,  is  an  obligation  imposed  on  them 
by  the  common  law  of  the  land.     That  such  obli- 
gation 18  not  grounded  on  the  force  of  the  general 
Ecclesiastical  law  is  manifest  from  this,  that,  by  the 
authority  of  all  the  writers  on  the  general  Canon 
law,  the  repairs  of  the  whole  of  the  parish  church, 
both  the  body  and  the  chancel,  fall  upon  the  rectors 
or  owners  of  the  tithes  ;  except  that  by  custom,  in 
some  countries,   part  falls  upon   the  parishioners ; 
whereas  in  England,  by  the  common  custom   of 
England,  the  repairs  of  the  nave  of  tiie  church, 
in  which  the  lay  parishioners  sit,  falls  upon  the 
parishioners   themselves,    and    the   repairs   of  the 
chancel  fall  on  the  rector.       No  trace  can  be  found 
in  any  of  our  books  of  an  obligation  on  parishioners 
to  repair  the  parish  churches  throughout  the  whole 
of  the  realm  less  wide  and  extensive  than  this ; 
and,  as  to  the  antiquity  of  this  obligation,  the  case 
cited  in  argument  from  the  Year-book,  44  Edw.  3, 
fol.  18,  whilst  it  establishes  the  fact  that  churcli- 
mtes  were  made  by  the  parishioners  at  so  early  a 
period  as  the  year  1370,  does  at  the  same  time,  by 
a  plea  therein  contained  of  a  custom  from  time  im- 
memorial within  the  particular  parish  to  levy  the 
amount  of  the  rate  on  each  parishioner  by  distress, 
necessarily  carry   back  beyond  the  time  of  legal 
memory  the  obligation  of  the  parishiouers  to  make 
a  rate  upon  themselves  for  the  reparation  of  the 
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parish  church ;  and  such  a  custom,  existing  beyond 
the  time  of  legal  memory,  and  extending  over  the 
whole  realm,  is  no  other  than  the  common  law  of 
England/'  And  then  his  lordship  cites  a  position 
of  Lord  Holt'sy  in  support  of  this  proposition:  so  that 
according  to  C.  J.  Tindalj  the  obligation  of  repair-? 
ing  churches  by  the  parishioners  is  carried  beyond 
the  time  of  legal  memory,  by  necessary  inference 
or  by  special  custom,  in  those  parishes  in  which  oc-r 
casion  for  the  repairs  arose.  This  is  abundantly 
sufficient  authority  to  enable  this  Court  to  hoId» 
that  the  burden  of  the  repair  of  a  church  is  cast  on 
the  parishioners,  and  that  it  has  existed  beyond  the 
time  of  legal  memory.  The  mode  of  making  rates 
for  providing  for  such  tepairs,  and  apportioning  the 
expenses  among  the  parishioners  has  also  existed 
beyond  the  time  of  legal  memory.  Take  it  to  haTe 
been  originally  nothing  more  than  custom,  when 
once  a  custom  is  proved  to  have  existed  beyond 
the  time  of  legal  memory,  it  becomes  the  common 
law  of  the  realm,  which  is  nothing  more  than  a 
body  of  customs. 

This  being  the  result  of  that  investigation  the 
next  inquiry  is,  what  is  the  extent  of  the  obligation  ? 
We  are  told  by  the  same  authority,  which  cannot 
be  disputed  (p.  303).  "  The  repair  of  the  fabric  of 
the  church  is  a  duty  which  the  parishioners  are 
compellable  to  perform,  and  not  a  mere  voluntary 
act,  which  they  may  perform  or  decline  at  their 
own  discretion  ;  the  law  is  imperative  upon  them, 
absolutely y  that  they  do  repair  the  church;  not 
binding  on  them  in  a  qualified  limited  manner 
only,  that  they  may  repair  or  not,  as  they  may 
tjiink  fit ;  and  that,  where  it  so  happens  that  the 


ARCHES  COURT  OF  CAHTERBURY. 


313 


^bric  of  the  church  stands  in  need  of  repair,  the 
Onlj  question  upon  which  the  parishioners,  when 
OooTened  together  to  make  a  rate,  can  by  law  deli- 
t^erate  is,  not  whether  they  will  repair  the  church 
or  not  (for  upon  that  point  they  are  concluded  by 
the  law,)  but  bow,  and  in  what  manner,  the  common 
law  obligation,  so  binding  on  them,  may  be  best  and 
most  effectually,  and  at  the  same  time  most  con- 
reniently  and  fairly  between  themselves,  performed 
and  carried  into  effect."     Every  word  of  the  pas- 
sage of  this  judgment,  which  I  have  just  read,  is 
most  important,  and  descrying  of  the  utmost  atten- 
tion, not  only  from  the  high  situation  of  the  very 
learned  person  by  whom  it  was  delivered,  but  as 
ccmveying,  in  the  most  clear  and  lucid  manner, 
what  is  the  law,  and  what  its  extent  as  to  the  obli- 
gation of  parishioners  to  repair  their  church,  and 
as  expressing,  not  only  his  lordship's  own  opinion, 
bat  that  of  the  seven  other  learned  judges  with 
whom  he  was  associated  on  that  occasion.     I  take 
the  judgment  of  the  Queen's  Bench  to  be  the  una- 
nimous opinion  of  the  four  judges  of  that  Court ; 
and  so  I  take  this  judgment  to  express  the  unani- 
mous opinion  of  the  eight  judges  who  met  in  the 
Exchequer  Chamber ;  and    I  also  assume  that  the 
Lord  Chi^f  Justice  of  the  Common  Pleas  was  fully 
authorized  to  deliver  the  unanimous  opinion  of  the 
Court  of  Exchequer  sitting  in  error. 

The  next  question  seems  to  be,  how  is  this  com- 
mon law  obligation  to  be  performed  ?  I  consider  it 
quite  unnecessary  to  go  into  the  question  whether 
this  is  "  commune  jus  laicum,"  or  *'  commune  jus  ec- 
cUsiasticum"  because,  if  it  be  the  first,  the  tem- 
poral Courts  have  jurisdiction  to  enforce  it,  if  it  be 
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the  latter  the  Spiritual  Court  has  the  jurisdiction  ; 
it  is  still  the  law  of  the  land ;  C.  J.  Tindal  says* 
(p.  303)  "  The  parishioners  have  no  more  power  to 
throw  off  the  burden  of  the  repairs  of  the  church 
than  that  of  the  repairs  of  bridges  and  highways, 
the  compelling  the  performance  of  the  latter  obli- 
gation belonging  exclusively  to  the  temporal  courts, 
whilst  that  of  the  former  has  been  exercised  usually, 
although  perhaps  not  necessarily  exclusively,  by 
the  Spiritual  Courts  from  time  immemorial" — 
thereby  affirming,  not  only  the  imperative  nature  of 
the  obligation,  of  the  parishioners  to  repair  their 
church,  but  that  the  mode  of  doing  so  is  by  rates, 
and  which  mode  has  existed  from  before  the  time  of 
legal  memory ;  and  also  affirming  the  jurisdiction 
of  the  Spiritual  Court,  if  not  quite,  yet  almost  ex- 
clusively to  enforce  it,  according  to  law. 

The  following  results  seems  to  flow  from  this.  • 
First, — the  obligation  to  repair  is  absolute ;  second, 
— the  performance  of  the  obligation  may  be  com- 
pelled ;  third, — the  performance  of  the  obligation 
may  be  properly  enforced  in  the  Ecclesiastical 
Court;  subject  nevertheless,  as  appears  by  the 
former  Braintree  case^  to  be  controlled  by  the  com- 
mon law  Courts,  whenever  the  Ecclesiastical  Courts 
are  exceeding  their  jurisdiction,  or  attempting  to  en- 
force an  illegal  or  invalid  rate.  The  question  then  is 
reduced  into  a  very  narrow  compass,  namely,  what 
is  necessary  to  constitute  a  valid  church-rate,  and 
in  what  manner  is  the  payment  of  it  to  be  enforced? 
Now  as  to  the  first,  it  is  quite  clear,  that  a  rate  made 
for  the  repair  of  the  church  by  a  majority  of  the 
parishioners  in  vestry  assembled,  after  due  and  legal 
notice,  is  a  valid  rate,  and  may  be  enforced,  against 
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persons  who  refuse  to  pay  the  amount  at  which  they 
arc  assessed,  by  the  process  of  the  Ecclesiastical 
Court,  aud  that  without  the  fear  of  prohibition.    The 
nine  may  be  said  of  a  rate  made  by  the  church- 
wardens, where  the  parishioners,  after  having  been 
doly  summoned,  refuse  or   neglect  to  attend   the 
restry.    "  As  little  difference  (says  C.J.  Tvndal)  (a), 
arises,  as  to  the  validity  of  a  rate  imposed  by  the 
churchwardens  alone,  where  a  meeting  of  the  pa- 
rishioners has  been  duly  convened  in  vestry  for  the 
purpose  of  making  a  rate,  but  where  none  of  the 
parishioners  have  thought  fit  to  attend, "—certainly 
not,    for  in  this,  as  in  the  former  case,    the   rate 
would  be  made  by  the  whole  of  the  parishioners ; 
for  those  who  do  not  think  proper  to  attend,  after 
being  duly  summoned,  must  be  considered  as  con- 
curring in  the  judgment  of  those  who  do  attend, 
and  as  submitting  themselves  to  pay  any  rate  they 
may  think  proper  to  make.     In  either  of  these  two 
cases,  therefore,   no  difficulty  can  arise ;  the  diffi- 
culty is,  what  is  to  be  done,  when  the  parishioners^ 
on  whom  is  cast  the  absolute  obligation  of  repairing 
their  church,  refuse  to  make  a  rate  for  that  purpose ; 
is  the  church  to  remain  in  a  dilapidated  state,  of 
course    becoming    deteriorated     more    and     more 
every  day,  or  is  there  any  mode  by  which  they  may 
be  compelled  to  discharge  the  imperative  obligation 
cast  upon  them  by  the  common  law  ?   It  is  quite 
clear,  that  the  rate  sued  for  in  the  former  Braintree 
case  was  invalid,  for  it  was  made  by  the  church- 
wardens alone,  not  at  a  vestry  meeting  duly  sum- 
moned for  the  purpose,  not  at  a  parish   meeting  of 
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March  ^th.  held  fouF  days  after  a  vestry  legally  called  for  the 
\7i7r  purpose  of  making  a  rate,  had  been  formally  dis- 
solved. The  present  is  a  totally  different  case,  it  is 
that  of  a  rate  made  at  a  vestry  meeting,  whilst  the 
parishioners  continued  duly  assembled  in  vestry, 
after  due  notice  of  a  vestry  meeting,  for  the  purpose 
of  making  a  rate  to  repair  the  church,  had  been 
given,  and  after  a  monition  had  issued  from  the 
Consistory  Court  of  London,  calling  on  the  pa- 
rishioners to  meet  and  make  a  rate ;  at  a  time, 
therefore,  when  all  the  parishioners,  who  might 
wish  to  attend,  had  ample  opportunity  of  seeing 
what  was  the  nature  of  the  rate,  what  were  the 
repairs  proposed  to  be  done,  and  what  was  the  es- 
timated amount  of  the  expense  of  the  repairs,  and 
the  mode  in  which  the  rate  was  proposed  to  be  ap- 
portioned ;  a  very  different  rate  from  that  made  in 
the  former  case.  In  the  language  of  C.  J.  Tindal^ 
^Hhere  is  a  wide  and  substantial  difference"  be- 
tween the  two  rates ;  the  one  was  made  at  a  se- 
cret conclave  of  the  churchwardens,  with  no 
check  upon  them,  the  parishioners  having  no 
opportunity  6f  knowing  what  was  the  estimated 
amount  of  the  repairs,  and  having  no  opportunity 
of  controlling  the  expense ;  for, — although  parties 
have  an  opportunity  of  objecting,  after  a  rate  has 
been  made,  to  the  amount,  by  objecting  to  their 
proportion  being  levied,  they  can  only  do  so  by 
incurring  some  expense ;  on  the  other  hand,  they 
incur  no  expense  by  making  the  objection  when 
the  rate  is  proposed.  If  a  rate  made,  as  this  rate 
has  been  made,  is  invalid,  there  is  no  possible 
mode,  which  I  am  aware  of,  by  wliich  this  church 
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can  be  repaired,  the  necessary  result  will  be,  it  will 
become  a  wilderness,  with  a  heap  of  ruins: — view  the 
pn^ress  made  towards  this  consummation  of  things 
in  this  case  ;  what  is  the  history  of  this  church  ?  In 
1834,  it  was  repaired  at  an  expense  of  35/.  In 
1836,  105/.  was  required,  and  a  rate  was  refused  ; 
in  1837,  508/,  was  necessary  ;  and  in  1841,  723/.  is 
the  estimated  sum  : — indeed,  the  schedule  of  the 
necessary  repairs  shews,  that  unless  some  measures 
are  speedily  adopted,  the  church  must  become 
unfitted  for  Divine  worship.  Where  then  must  the 
performance  of  the  obligation  to  repair  the  church 
be  sought  ?  That  the  Courts  of  common  law  have 
no  power  to  enforce  it,  is,  I  think  clear  from  the 
case  of  Rex  v.  I'hetfordy  Inhabitants  (a),  in  which 
Lord  Kenyon  refused  a  mandamus  against  church- 
wardens to  make  a  rate,  because  it  was  a  matter  of 
ecclesiastical  cognizance ;  although  in  another  case, 
a  Court  of  law  did  go  so  far  as  to  grant  a  mandamus 
to  the  churchwardens  of  the  united  parishes  of  St. 
John's  and  St.  Margaret's,  Westminster,  not  to  make 
a  rate,  but  to  call  a  meeting,  for  the  purpose  of 
agreeing  upon  and  ascertaining  the  monies  and 
rates  to  be  assessed  for  the  repair  of  the  church  of 
one  of  the  parishes.  The  only  remedy,  therefore, 
is  in  the  JEcclesiastical  Court,  if  there  be  any 
remedy  at  all.  Now  it  has  been  said,  that  there 
were  anciently  two  modes  of  enforcing  the  per- 
formance of  this  obligation  in  the  Spiritual  Courts, 
one  by  interdict  of  the  place,  the  other  by  excom- 
mnnicating  those,  who  refuse  to  contribute  their 
proportion  of  the  expense.     Both   of  these   were 
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formerly  most  efficacious  remedies,  the  con- 
sequences were  so  serious,  that  there  was  scarcely, 
if  ever,  a  necessity  for  having  recourse  to  them. 
In  the  words  of  Lord  C.  J.  Denman  (a),  "  either  of 
these  penalties  was  too  awful  in  itself,  and  in  the 
sufferings  of  those  who  incurred  it,  to  fail  of 
producing  the  desired  effect ;  or  more  probably  the 
denunciation  was  alone  equal  to  its  purpose,  and 
the  mischief  may  never  have  existed  in  the  earliest 
times." 

There  is  authority  no  doubt  for  both  these  mea- 
sures ;  even  in  the  earliest  times  there  are  not  want- 
ing  instances  of  the  necessity  of  proceeding  to  them, 
but  the  injustice  of  one  of  them  (Interdict,)  is 
apparent  on  the  face  of  it :  ''  ecclesiastica  censura 
prohibens  celebrationem  £Hmnorum.**  By  that  mode 
of  proceeding  the  whole  parish  was  punished  for 
the  fault  of  a  part  of  it ;  the  misfortune  of  it  was, 
that  in  those  times,  and  under  those  circumstances, 
the  innocent  were  punished  with  the  guilty  ;  it 
Was  no  light  matter  the  placing  a  whole  parish 
under  interdict  from  attending  Divine  service,  and 
partaking  of  the  Divine  offices  of  its  church,  it 
could  not  be  right  that  for  the  fault  of  one  person, 
the  many  should  be  deprived  of  the  opportunity  of 
attending  Divine  service  in  the  parish  church ;  the 
interdict  extended  to  the  whole  of  a  parish,  and  it 
was  no  easy  matter  to  resort  to  other  churches  for 
the  purpose  of  partaking  of  the  Divine  offices,  such 
as  marriages,  and  so  forth ;  for  excommunicated 
persons  were  cut  off  from  all  places  of  worship : 
indeed,  if  any  person  knowingly  held  communion 
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^ith  an    excommunicated     person,     that    person       1843. 

bimself  became    ipso  facto  excommunicated.     If   March 2dth. 

this  process  could   now  be  put  in    force  by  this 

Court,  the  effect  would  be  to  punish  the  innocent 

alone,  the  persons,  by  whose  fault  such  a  proceeding 

is  called  for,  would  be  the  very  persons  who  would 

consider  it  a  matter  of  congratulation  and  triumph, 

that  they  had  reduced  the  parish  church  to  such  a 

state  that  no  Divine  worship  could  be  celebrated 

there,  whilst  those  who  were  ready  to  pay   their 

proportion  of  the  repairs,   would  be  deprived  of 

partaking  of  the  offices  of  their  own  parish  church. 

What  would  be  the  effect  of  the  other  remedy? 

— Excommunication, — ^tliat    also    was    found    in 

former    times    an     efficient    remedy;     but    civil 

disabilities    are    now   all    removed   from    excom- 

nmnication ;  the  utmost  effect  would  be,  that  a  few 

of  the  most  pertinacious  opponents  to  a  rate  might, 

in  order    to  compel    them    to    contribute    their 

proportion    of    it,    be    imprisoned, — the    present 

substitute  for  excommunication.     Would  that  have 

the  effect  of  compelling  the  performance  of  these 

repairs,  would  the  punishment  of  a  few,  produce  the 

desired  effect?     It  is  admitted  that  such  a  power 

does  exist,  but  it  is  manifest  that  the  effect  of  it  will 

not  accomplish  what  is  desired,  namely,  performance 

by  the  dissentient  parties  of  that  obligation  which 

the  law  of  the  land  has  thrown  on  them  ;  therefore, 

both  these  modes  are  utterly  inefficacious  at  the 

present  period.     In  what  mode  is  the  process  of 

excommunication  to  be  put  in  force ;  Iiow  is  the 

Ecclesiastical  Court  to  be  put  in  motion  ;  by  what 

means  is  the  necessary  expense  of  the  proceedings  to 

be  defrayed  ?  The  proper  persons  to  institute  the  ne- 
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cessary  proceedings  are  the  church  wardens,  it  is  their 
business  to  take  care  that  the  church  is  repaired, 
atfd  the  necessaries  for  Divine  service  provided : — 
are  they  to  do  so  at  their  own  expense  ?  According 
to  this  modern  doctrine  they  cannot  be  reimbursed, 
for  there  can  be  no  hope  of  procuring  the  necessary 
funds  from  the  parish  ;  the  very  majority  who  have 
caused  the  necessity  for  the  proceedings,  would  be 
sufficient  to  negative  any  rate  for  defraying  the 
expenses  of  them.  Both  processes  then,  Interdict 
and  Excommunication^  are  unavailing.  Then  can  a 
rate  be  made  in  any  other  manner !  Or,  are  those 
parishioners,  who  are  willing  to  discharge  their 
part  of  the  obligation,  and  desirous  of  attending 
Divine  worship  in  this  parish  church,  to  be'f  com- 
pelled to  see  that  church  become  a  heap  of  ruins? 
are  they  to  be  driven  to  resort  to  private 
establishments  or  to  meeting  houses  ?  If  such  be 
the  state  of  the  law,  every  person  who  will  consider 
the  subject,  must  surely  feel  desirous  that  some 
mode  should  be  devised,  by  which  this  singular 
anomaly  may  be  put  an  end  to.  Is  this  rate  a  legal 
rate,  and  is  there  any  mode  of  enforcing  it  ?  It 
has  been  argued,  that  if  these  two  processes, 
(Interdict  and  Excommunication,)  are  inefficacious, 
there  must  be  some  other  mode  of  compelling  the 
making  of  a  rate ;  that  this  Court  must  necetearily 
have  the  power  to  adopt  some  other  mode ;  but  it 
must  be  remembered,  that  this  Court  cannot  oi 
itself  make  a  law  to  meet  the  exigency  of  the  times, 
any  measure  adopted  by  this  Court  must  be 
supported  by  principle,  or  by  the  authority  of  legal 
precedents.  Can  this  rate  be  so  supported,  how 
stands  the  question  on  principle  ?     The  object  of 
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them  on  that,  point."    This  was  a  burden, — or,  call. 
it  a  tax, — existing  long  before  this  vestry  meetiag 
was  summoned.     It  has  been  asked  more  than  ODOt 
in  the  course  of  this  discussion,  of  what  use  is  it  to 
call  a  vestry  meeting,  if,  when  the  parishioners  «rf 
assembled,  they  have  no  vcMce  to  exercise:  in  the 
matter?   there    is    no  difficulty  in  the  quedtioiirf 
the  answer  is,  they  have  a  voice  in  the  matter  l  tht 
churchwardens  cannot  make  a  rate  without  calling 
a  vestry  meeting,  and  when  the  parishioners  nxt 
met,  it  is  the  duty  of  the  churchwardens  to  ky 
before  the  meeting  the  natureof  the  repairs  required  ; 
the  estimated  amount  of  them,  and  the  mode  of 
apportioning  the  amount  among  the  parishioners  | 
all  these  points  are  proper  subjects  to  be  disooited 
at  such  meeting.     Making  a  rate,  and  imposing' a 
tax  are  two  very  different  things :  the  real  meaiH 
ing  of  '*  making  a  rate,'*  is,  the  equal  apportiott« 
ment  of  an  existing  tax,  among  the  persons  liable 
to  contribute  to  defray  it :  in  this  case,  the  tez:  it . 
already  imposed  ;  this  vestry  has  declared  they  witt 
not  make — they  will  not  apportion  the  rate  anaoog 
themselves  ;  in  other  words,  they  will  not  do  what 
the  law  has  said  they  are  bound  to  do.    The  hm  ( 
has  said,  that  it  is  a  legal  obligation  on  theniio. 
repair  their  church ;  they  have  declared  they  wil 
not  fulfil  the  legal  obligation ;  and  in  saying  #oy 
they  prevent  the  rest  of  the  parishioners  doing.thmf 
duty,  for,  if  the  minority  can  make  no  Bale,^  ||,> 
follows  that  no  rate  at  all  can  be  assessed  or  eol^^ 
lected  ;  by  a  sort  of  solecism^  the  nrinorityi  will  Im^^ 
compelled  to  resort  to  the  voluntary  system,  i 

There  is,  therefore,^  no  difficulty  in  finding,  |ariah 
cifdes  on  which  to  act  in  this  matter ;  the  dificultf 
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k,  (0  find  authorities  to  support  the  priociples.    On      1S13. 
pnnciple, — first,  there  is  no  injustice  apparent  in   March  wih. 
ifae  case ;  it  has  not  been  shewn  that  the  rate  is      yum 
unnecessaTy,  or  that  the  parishioners  had  not  an      j^^n 
opporlunity  of  canvassing   the  repairs  proposed  ;     ^l^ 
esdmates  were  brought  forward,  but  the  majority 
of  the  vestry  would  not  inspect  them  ;  they  would 
have  DO  rate  at  all ;  and,  be  it  remembered,  they 
amy  now  withhold  their  shares  of  the  rate,  and 
may  thus  object,  in  this,  or  in  other  Courts,  to  this 
very   rate,  on  every  ground,  and  on  all  circum- 
stances, under  which,  in  any  event,  they  would  have 
a  right  to  object  to  it.     Cases  have  been  cited  to 
shew,  tliat  churchwardens  cannot  make  a  rate  bind^ 
ing  on  a  parish,  unless  where  the  parishioners,  duly 
summoned,  have  refused  or  neglected  to  attends 
h  IS  admitted,  that  in  such  case  the  churchwardens 
nay  of  themiselves  make  a  rate,  and  on  this  prin- 
ciple, that  then  they  virtually  represent  the  whole 
prish ;  they  are  the  majority  of  the  parishioners 
in  vestry  assembled.     This  is  a  general  proposition 
of  which  there  is  no  doubt.     I  know  of  no  decision, 
except  the  one  I  am  now  reviewing,  in  which  it 
)m  been  held«  that  after  due  notice  of  a  vestry,  a 
rate  made  by  churchwardens,  and  a  minority,  in 
TOtry  duly  assembled,  after  a  majority  have,  at  the 
very  same  vestry,  refused  to  make  any  rate,  is  an 
invalid  rate ;  true  it  is,  that  the  reasoning  of  the 
judgment  in  the  Queen's  Bench,  seems  to  infer,  that 
it  would  be  so,  but  it  is  no  decision,  for  it  was  not 
die  point  before  the  Court ;  the  circumstances  of 
die  case  before  that  Court  were  very  different.  More- 
over, the  Jadges  in  the  ExchequerChamber  guarded 
diemselveB  against  being  supposed  to  concur  in  the 
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geberal  proposition  of  the  Qiieen^s  Bench,  ' 
no  rate  could  be  made,  without  the  consent  o 
majority  of  the  parishioners,  in  vestry  assembl 
they  stated,  "that  they  gave  no  opinion  oi 
point ;"  but  this  Chief  Justice  Tindal  did  as 
**  that  there  was  a  wide  and  substantial  diffei 
between  a  rate  made  by  churchwardens  a 
without  notice,  at  a  time  subsequent  to  the  dis 
tion  of  a  meeting,  which  had  refused  a  rate, 
one  made  by  churchwardens  and  a  minority,  c 
same  meeting  where  the  refusal  took  place/^ 
Judges  of  the  Exchequer  Chamber  would  not 
gone  out  of  their  way  to  notice  the  distinc 
unless  it  was  one  which,  in  their  opinion,  cL 
existed.  It  is  scarcely  necessary  to  notice 
authorities,  they  have  all  undergone  a  thon 
revision  in  the  former  case.  Degge  says :  '^  li 
parishioners,  duly  assembled,  refuse  to  make  a 
the  churchwardens  may  of  themselves  make  o 
but,  in  the  third  edition  of  his  Book  (1681) 
adds,— -^^  but  some  are  of  opinion  that  the  chu 
wardens  cannot  proceed  alone^icfeo^tkere.''  Tl 
field  V.  Jones  (a),  is  to  the  same  effect ;  but 
has  been  stated  by  the  Courts  of  Queen's  Bi 
and  Exchequer  Chamber  to  be  a  '*  suspicious," 
an  ^'unsatisfactory"  authority.  But  among 
authorities,  the  case  of  Gaudem  v.  Selby  (6), 
been  much  dwelt  on.  I  think  this  case  did 
meet  with  the  attention,  in  the  Court  of  Qui 
Bench,  which  is  due  to  it ;  I  think,  to  a  cei 
extent,  ii  has  been  calumniated.  The  Coui 
Queen's  Bench  repudiated  it  as  an  authority,  ^ 
think  the  case  was  not  properly  presented  U^ 


(a)  1  Vent.  367^ 


ib)  1  Ooft  394^ 
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Sir  W.  Wynne  did  not  intend  to  decide  this  point  r  ; 
that,  in  point  of  fact,  he  thought  he  was  deciding  ^ 
on  the  question,  whether,  in  any  event,  church— 
wardens  could  make  a  rate  of  themselves  ?  whetheri^^ 
after  a  vestry  had  been  duly  summoned,  and  th^. 
parishioners  did  not  attend,  a  rate  could  be  mad^J 
by  the  churchwardens,  without  a  majority  of  thiMi 
parishioners;    but   this  is    mere  conjecture;   ibmm 
true  distinction  between  the  two  cases,  as  it  appeamn 
to  me,  has  never  been  understood.     But  am  I  Um^ 
assume  that  all  the  circumstances  of  the  case  wenR 
laid  out  of  Sir  W.    Wynne^s   consideration?  that 
they  had  no  weight  in  his  decision,  when  they  wene 
so  pointedly  called  to  his  attention ;  namely,  that 
this  was  a  rate  made  by  the  churchwardens,  without 
a  majority  ?     In  deciding  that  case.  Sir  W.  Wynne 
decided  on  all  the  circumstances  of  it,  and  on  the 
consideration  due  to  them.     I  have  been  toldy— -* 
what  is  perfectly  true  as  a  general  observation,--* 
that  judgments  are  to  be  confined  to  the  cases  im- 
mediately before  the  Courts  in  which  they  aregiveot 
— Is  this  case  an  exception  ?     Why,  suppose  Sir  W. 
Wynne  decided  this  case,  when  all  these  circum- 
stances were  not  present  to  his  mind.     I  am  not  at 
liberty  to  assume  any  such  thing ;  and,  as  this  case 
may  be  of  some  importance,  I  have  no  hesitation  in 
saying,  that  it  is  not  liable  to  be  impeached,  on  the 
ground  of  being  an  anomalous  case,  and  not  worthy 
of  notice.     Grant  that  there  were  irregularities,—* 
they  were  committed  in  the  Court  below;  no  ob^ 
jection  was  taken  on  that  ground,  in  the  Court  of 
Arches;  Sir  W.  Wynne,  sitting  as  the  Judge  of 
this  Court,  could  not  dismiss  the  appeal  on  account 
of  irregularities  in  the  Court  below ;  in  the  further* 


ARGHBS  COURT  OF  CANTERBURY. 


327 


of  justice,  he  was  bound  to  hear  the  case  on 
merits.     But,  in  point  of  fact,  were  the  irregu- 
'ties  in   Gaudem  v.  Selby^  such  as  the  party 
^»peUaat  could  take  notice  of  ?  I  very  much  doubt 
^  f  they  were  such  irr^ularities ;  I  have  found  a  case 
So  which  it  was  held,  that  irregularities  of  such  a 
nature,  were  not  sufficient  to  vitiate  proceedings  in 
^a  appellate  Court ;  it  is  a  case  in  17 13,  Townshmd 
V.  Laaitt  and  Page  (a).     A  citation  issued  in  the 
Qame  of  John  Rogers,  as  the  commissary  of  the 
Archdeacon  of  Leicester,  and  also  in  the  name  of 
George  NeweU,  official  to  the  archdeacon ;  it  called 
OD  Mary  TQ¥mshend  to  answer  to  Lewitt  and  Page, 
tbe  churchwardens  of  All  Saints',  Leicester,  in  a 
cause  of  subtraction  of  church-rate.     Articles  were 
eihibited  against  her  in  the  name  of  the  commissary 
Hid  official.     Some  of  the  acts  were  sped  before  the 
commissary  only ;  in  others,  he  bad  acted  for  Newell 
as  officiaL     Sentence   was  given   by  Newell   the 
official ;  be  signed  the  sentence  as  surrogate  to  the 
commissary ;  the  party  cited  was  condemned  in  the 
lite  and  expenses;  the  cause  was  brought  to  the 
Arches  by  appeal ;  it  was  objected  that  the  proceed- 
fa^  were  a  nullity ;  in  other  words,  the  manner 
in  which  the  cause  had   been  conducted  in   the 
Court  below  was  so  irregular,  that  the  party  ought 
to  be  dismissed,  without  the  Court  proceeding  into 
the  merits  of  the  case ;  the  arguments  were  of  con- 
siderable length,  and  it  was  insisted,  that  the  same 
person  could  not  sit  as  Judge  in  two  distinct  capaci- 
ties.   Cases  were  cited  on  each  side,  one,  Deakins  v. 
NmoeUf  from  the  same  judges^  which  it  was  said 

(s)  Archet,  4th  Session  HU.  Terna,  Note  of  Dr.  Andrew. 
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1843.  was  dismissed  on  the  same  account ;  on  the*  other 
March  25ih.  side,  BiddU  V.  Parsons^  determined  in  the  Arches, 
on  appeal  from  the  same  judges,  and  no  objection 
made  to  their  acting  jointly.  Reference  was  made 
to  an  award  of  the  Bishop  of  Lincoln,  between  the 
official  and  commissary, — and  this  shews  how  im- 
possible it  is  for  this  Court  to  decide  on  such  cases 
without  knowing  all  the  circumstances  of  them,i — it 
turned  out  there  was  an  arrangement,  that  these 
two  persons  should  sit  mml  et  conjunctim.  An 
award  of  the  same  nature  was  made  by  Archbishop 
Whitgift.  The  answer  to  the  objection  was,  that  it 
should  have  been  made  before  issue  joined,  exceptio 
fori  declinataria  est^  et  ante  litem  contestatam  oppom 
debet  (a) ;  the  result  of  the  proceedings  was  this, 
that  the  objection  not  being  taken  when  it  ought  to 
have  been,  the  Judge  decided,  that  he  must  proceed 
to  hear  the  case  on  the  merits,  and  the  result  was, 
the  party  was  dismissed  with  his  costs.  In  Oaudem  y. 
Selby^  there  are  a  variety  of  seeming  irregularities,' 
but  if  an  opportunity  had  been  given  for  explanation, 
they  might  have  been  explained;  at  all  events  they 
ought  to  have  been  objected  to  before  issue  wa» 
joined  on  the  appeal,  but  no  objection  was  taken  hj 
counsel  on  behalf  of  the  appellant.  It  has  been  at- 
tempted to  explain  this,  by  saying,  that  owing  ta 
the  press  of  business  in  the  Admiralty  Court  in  1798|^ 
Lord  Stawell  bad  just  become  the  Judge  of  the  Ad« 
miralty,  and  that  he  had  signed  the  appellant's  case* 
But  who  were  the  counsel  for  the  appellant  ? — Dp. 
Arnold  and  Dr.  Sewell^  neither  of  these  persons 
were  likely  to  neglect  the  interests  of  their  client. 


(a)  Pamormitan. 
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they  would  have  seen  any  objection  of  the  kind,       I843' 
aod  would  have  advised  their  client  accordingly ;    ^^nh  25tiw 
so  objection  was  taken  to  the  proceedings,  and  the      vTI^ 
cause  proceeded  to  a  hearing.     If  this  judgment  of      jmun 
Sir  W.  Wynne  had  not  met  with  the  approbation     q^^ 
of  a  large  majority  of  the  profession ;  if  it  had  been 
thought  that  the  case  was  not  rightly  decided,  and 
that  the  rate  was  invalid,  would  not  the  party  have 
been  advised  to  appeal.     Under  these  circumstan- 
ces, surely  Sir  W.  Wynne  must  have  decided  the 
case  on  the  merits.     Be  the  irregularities   what 
Ihey  may,  they  do  not  detract  one  iota  from  the 
judgment ;     Sir  W.  Wynne  must  be  taken  to  have 
decided,  that  the  rate  was  a  good,  valid,  and  legal 
rate,  capable  of  being  enforced  in  the  Ecclesiastical 
Court.     Sir  W.  Wynne  was  the  last  Judge,   who 
would   have  made  a  law,  he   invariably  took  the 
greatest  care  to  satisfy  himself  as  to  what  the  law 
was,  but  when  he  had  once  done  so,  be  never  hesi- 
tated to  pronounce  what  the  law  was.     I  look  upon 
his  decision  as  a  direct,  positive,  and  absolute  de- 
cision on  the  present  point,  as  a  precedent  bind- 
ing on  this  Court,  and  which   neither   I,  nor  any 
Jadge  of  this  Court,  am  at  liberty  to  depart  from. 
Whether  the  judgment  in  the  Courts  of  Queen's 
Bench  has  shaken  the  authority  of  the  case,  is  a 
question  I  am  not  at  liberty  to  enter  into ;  if  I  was 
atisfied  that  the  judgment  was  not  founded  on  au- 
thority and  a  just  apprehension  of  the  law,  I  might 
then  refuse  to  be  bound  by  it,  but  not  thinking  so, 
I  have  no  objection  to  shelter  myself  under  the  au- 
thority of  Sir  W.  Wynne^  and  to  express  my  opinion 
that,  what  he  has  pronounced  to  be  law,  is  law. 
That  judgment  in  no  way  militates  <igainst  the  de- 


Jmuk 


830  CASES   DBTERMINSD   IN    THE 

1843.      ciaioQ  of  the  Queen's  Brach,  the  pcint  before  that 
March  36th.  Couit  was  iiot  the  point  decided  in  Qamdem  ▼. 
vZTt      SMy.    Did  the  Court  of  Exchequer  Chamber  re- 
pudiate this  case  as  an  authority  ?    Undoubtedly 
they  have  not  so  expressed  themselves ;  it  was  no 
precedent  for  the  case  before  that  Court.    Have  not 
the  Judges  of  the  Court  of  Error  said,  that,  *'  there 
is  a  wide  and  substantial  difference  between  the 
cases, — between  the  case  then  before  them,  and  a 
case,  which  might  possibly  occur,— in  fact  this  very 
case.     What  is  the  meaning  of  the  term  '*  wide  and 
substantial  difference  ?*'  must  it  not  mean  such  a 
difference  as  will  tend  to  a  different  result  in  the 
decision  of  the  two  cases.     So  far  then  from  repu* 
diating  that  case,  if  compelled  to  do  so,  I  should 
rather  say  they  adopted  it ;  otherwise  1  think  they 
would  not  have  thrown  out  the  observation,  that  it 
was  a  point  deserving  of  great  consideration,  on 
which  they  reserved  to  themselves  the  power  of 
forming  an  opinion  whenever  it  should  occur.    Can 
I  suppose  those  Judges  would  have  gone  out  of  their 
way  to  make  use  of  such  marked  expressions,  unleaa 
they  really  attached  some  importance  to  the  dis- 
tinction between  the  cases  ?  on  the  contrary,  I  think 
the  supposition  is  rather  in  the  alternative,  that 
they  would  have  guarded  themselves  from  the  poe- 
sibility  of  being  supposed  to  have  entertained  even 
a  notion  of  the  existence  of  any  such  distinction.     I 
therefore  consider  the  case  of  (ratulem  v.  Selby^  as 
a  direct  authority  for  this  rate ;  the  learned  Judge 
of  the  Consistory  Court  has  said,  that  it  is  neither  a 
precedent,  nor  an   authority ;  I  am  of  a  different 
opinion,   I  think  it  a  very  considerable  authority. 
It  has  been  said,  that  the  decision  in  that  case  .came 
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by  surprise  on  the  profession;   that  the  Eoclesias-       1843. 
tieal  CommissioDers,  in  their  inrestigation  of  the    March  25tb. 
law  were  not  aware  of  auch  a  case.     As  a  member      y^Ix 
of  that  commission,  I  do  not  know  that  I  erer  heard       j^^ 
of  the  case  by  its  real  title,  but,  at  a  very  early     ^^SwL 
period  of  my  entering  this  profession,  I  was  always 
led  to  think  that  the  law  was  such,  and  had  been  so 
laid  down ;  nothing  can  be  more  clearly  ^ewn  by 
the  report  of  the  ecclesiastical  commissioners  than 
this,  that  in  their  opinion  such  a  case  might  arise. 
If  my  recollection  serves  me,  I  always  understood, 
that,  although  the  point  was  doubted,  the  better 
opinicm  was,  that  such  a  rate  was  a  good  and  valid 
rale»bntl  well  remember,  that  at  an  early  period  of 
my  communication  on  the  subject  with  the  learned 
Judge  of  the   Consistory   Court,   he   entertained 
a  different  view  of  the  law. 

The  Judges  of  the  Exchequer  Chamber  have 
a«imilated  this  case  to  that  of  the  members  of  a 
corporation,  meeting  to  elect  c9rporate  officers; 
the  Chief  Justice  says,  (p.  308,)  **  we  do  not  enter 
uto  the  discussion,  how  far  such  case  may  be 
inalogous  to  that  of  the  members  of  a  corporation 
aggregate,  who  being  assembled  together  for  the 
porpuse  of  choosing  an  officer,  the  majority  protest 
against,  and  refuse  altogether  to  proceed  to  any 
election,  in  which  case,  they  have  been  held  to 
throw  away  their  votes,  and  the  minority,  who 
bave  performed  their  duty  by  voting,  have  been 
bdd  to  represent  the  whole  number."  It  has  been 
ilready  seen,  that  parishioners  cannot  deliberate 
OQ  the  question,  whether  they  will  make  a  rate  or 
aoty  after  once  the  necessity  of  the  repair  of  the 
church  has  been  made  out,  or  not  disputed  ;  then. 
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1843.  if  they  have  no  power  to  vote  against  a  rate,  and 
March  26Ui.  yet  persist  in  doing  so,  do  they  not  throw  away 
\^Y  their  votes,  just  as  much,  as  in  the  case  of  a 
jo^N  corporate  election,  the  majority  of  the  corporators 
Ji^^  throw  away  their  votes,  or  privilege  of  voting, 
when  they  refuse  to  proceed  to  the  election  of  the 
officer;  and  are  not  the  minority  entitled  in  the 
one  case  to  make  a  rate,  as  in  the  other  to  elect  the 
officer?  Surely,  there  is  no  great  difference 
between  the  cases,  although  the  one  may  concern 
the  exercise  of  an  elective  franchise,  and  the  other 
the  defraying  of  a  tax,  already  imposed  by  law. 
Whether  there  is  a  real  distinction  between  the 
cases  in  the  view  of  the  law,  I  will  not  undertake 
to  say;  in  principle,  there  seems  none;  in  both 
instances,  those  who  vote  for  the  rate,  or  for  the 
officer,  are,  numerically  speaking,  the  minority,  but 
legally  speaking,  they  are  the  majority ;  they 
represent,  in  the  one  case,  all  the  parishioners, 
in  the  other,  all.  the  corporators.  I  do  not  know 
that  it  is  absolutely  necessary  for  every  parishioner 
or  for  every  elector  to  give  an  actual  vote,  there 
may  be  persons  who  may  wish  to  attend,  and  yet 
to  be  neuter,  and  there  may  be  others  who  maj 
content  themselves,  simply  by  protesting  against 
the  rate.  Neither  do  I  intend  to  enter  into  the 
question,  whether  this  is  not  in  some  manner 
analogous  to  voting  for  a  disqualified  candidate  at 
a  public  election,  though  there  certainly  does  seem 
some  analogy  in  principle,  for  if  a  party  will  give 
his  vote  in  a  manner  in  which  he  has  no  right  to 
give  it,  is  not  this  similar  to  voting  for  a  party,  who 
is  not  entitled  to  hold  the  office,  to  which  it  is 
sought  to  elect  him  ? 
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1  am  of  opinion  on  these  principles,  which  are       1843. 
supported  by  the  decision  of  Sir  W.  Wynne^  that  Maich  26tii 
tfais  18  a  valid  legal  rate ;  there  is  no  decision  at      ^^y 
present  against  it,  with  the  exception  of  the  judg-       j^^^ 
ment  I  am  now  reviewing.     The  judgment  of  the     q^^^ 
Queen's  Bench  may  have  gone  to  the  extent,  that 
It  is  an  illegal  rate,  but  the  Exchequer  Chamber 
has  stopped  short  of  affirming  this;   so  far  from 
repudiating  the   case  of  Gaudem  v.   Selby^   the 
Judges  of  the  latter  Court  seem  to   me  to  have 
affirmed  the  principle  of  it. 

Without  entering  into  the  questions  raised  in  the 
objections,  which  have  been  most  ably  urged,  and 
which  have  caused  me  much  anxiety  and  difficulty 
in  upholding  this  rate,  although  one  that  is 
perfectly  reconcileable  with  justice  and  equity,  as 
is  shewn  by  the  principles  arising  out  of  the 
questions  on  corporation  law ;  looking  to  all 
the  circumstances  of  the  case ;  to  the  reasonable 
nature  of  the  repairs  to  be  done ;  seeing  that  the 
measures  of  Interdict  and  Excommunication  are 
ineffectual ;  that  the  mode  of  proceeding  is  simple 
and  just ;  and  that  the  party  will  still  have  every 
opportunity,  which  under  any  state  of  circum- 
rtances  he  could  have,  of  objecting  to  the  rate,  it 
appears  to  me,  that  reason  and  principle  do  strongly 
npport  the  authority  of  Gaudem  v.  Selby^ 
supported  as  I  think  that  case  is,  by  the  opinion  in 
the  Exchequer  Chamber.  As  to  the  case  of 
Thtnfield  v.  Jones,  although,  after  the  observations 
made  on  this  case,  and  to  which  I  have  alluded,  I 
consider  it  as  no  authority  on  the  main  point,  it 
certainly  contains  an  expression  of  an  opinion,  that 
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1843.      in  the  mtttter  of  enforcing  the  repair  of  a  church, 
Mtreh  25tii.  the  chuFch Wardens  are  the  parties   to  be  cited ; 
undoubtedly  it  is  so.     We  are  indebted  to  arch- 
deacon Hale  for  a  publication  of  great  importance 
and  value,    containing  very  many  precedents  of 
such  proceedings;  in  all  the  cases  the  church* 
wardens  are  the  parties  cited,  they  are  the  partie* 
liable  to  do  the  repairs,  they  are  called  on  to  certify 
the  doing  of  the  repairs ;  they  are  to  summob  the 
parishioners  to  meet,  and  make  a  rate ;  and  if,  when 
summoned,    the   parishioners    will   not    meet    or 
concur  in  making  a  rate,  the  churchwardens  may 
make  a  rate  of  themselves.      The  churchwardens 
are  the  parties  to  be  proceeded  against ;  if  they  are 
not  able  to  obtain  fands,  they  are  still  the  parties 
to  be  cited ;  on  a  presentment  of  the  state  of  a 
church  being  made,  the  churchwardens  are  to  shew 
cause  against  it,  they   are  the  persons  primarily 
liable,  and  they  must  excuse  themselves  as  they 
best  can.     In  many  instances  it  appears,  thai  the 
churchwardens  have  been  assigned  to  do  certaiti 
acts,  and  to  certify  they  had  done  them ;  in  others^ 
they  have  appeared  and  alleged  the  inability  of  the 
parishioners,  by  reason  of  poverty,  to  repair ;  m 
those    cases,   they  have   been   relieved  from    thef 
present  effect  of  the  citations,    and   further  time 
given  them  to  make  the  repairs.     In  one  of  ihe 
cases  in  this  book,  it  appears,  among  other  things^ 
that  a  commission  issued  against  the  churchwardens, 
— ^illegally  so,  undoubtedly.     In   another  ease,  a 
monition    issned    to    the    churchwardens,    they 
returned  they  had  done  all  they  could  to  compel 
the  repairs,  but  that  the  parishioners  would  not  dd 
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them.  la  one  case,  a  monition  issued,  and  no 
appearance  being  given,  it  was  held,  that  the 
necesnty  of  the  repairs  was  thereby  admitted. 

Therefore,  without  entering   further   into  this 
qnesticni,  it  does  appear  to  me,  that  both  law  and 
justice  require,  that  I  should  reverse  the  judgment 
of  the  Court  below ;  my  opinion  is,  that  the  law  is 
as  stated  by  Sir  TT.  Wynnes  and  according  to  my 
opini<Hi  of  the  law  and  justice  of  the  case,  to  reject 
this  libel  would  be  to  do  that,  which  would  be 
contrary  to  law.     I  may  not  be  supported  in  this 
judgment,  a  prohibition  possibly  may  issue,  from 
the  Court  of  Queen's  Bench ;  possibly  if  that  be  so, 
the  result  may  be,  that  a  writ  of  error  may  be  sued 
oat,  and  it  is  further  possible,  that  the  Court  of 
Error  may  think  that  that  is  not  law,  which  is  now 
stated  by  this  Court,  and  was  formerly  stated  by 
Sir  TT.  Wynne  to  be  law.     All  this  may   be  the 
result  of  my  decision,  but   I   have   no  right  to 
anticipate  such  a  result,  but  that  the  distinction  will 
be  upheld,   when  1  find  that  the  Judges  of  the 
Exchequer  Chamber,  have  reserved  to  themselves 
the  power  of  forming  an  opinion  upon  this  very 
case,  if  ever  it  should  occur.     It  is  also  possible 
that  the  case  may  go  up  to  the  Judicial  Committee, 
a  distinct  branch  of  the  profession  ;  the  members  of 
that  Court  will   have  to   hear  the  case,  and   to 
consider    it    wit^    reference    to    the    conflicting 
judgments,  and  I  do  not  doubt  they  will  do  justice. 
If  this  case  goes  up  to  the  Judicial  Committee,  the 
whole  point  in  difl^erence  will  be  settled ;  at  present 
all  that  is  decided  is,  that  churchwardens  cannot  by 
themselves,  make  a  rate  out  of  vestry,  at  a  sub- 
sequent time  after  a  rate  has  been  refused   by  a 
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majority  of  the  parishioners,  but  it  has  not  yet  been 
decided,  that  they  cannot  make  a  rate  under  the 
circumstances  in  which  this  rate  was  made,  where 
the  majority  have  refused  to  make  any  rate  at  all. 
It  may  hereafter  be  a  question  whether  the 
Legislature  ought  not  to  take  some  steps  to  enforce 
the  repair  of  parish  churches.  I  think  the 
judgment  of  the  Court  below  is  erroneous,  and^ 
therefore,  I  reverse  it,  retaining  the  cause,  and 
reserving  the  question  of  costs. 


APPENDIX. 


The  Reporter  having  been  favoured  by  J.  B. 
Greenwood,  Esquire,  with  Mr.  Gurnet's  short- 
hand note  of  the  trial  in  an  action  of  ejectment  in 
the  case  of  Greenwood  v.  Greenwood^  before  Lord 
Kenyan  and  a  special  jury,  on  the  13th  of  May, 
1790,  has  thought  that  he  should  render  an  accept- 
able service  to  the  profession  by  printing  the 
summing  up  of  the  case,  and  the  remarks  and 
directions  to  the  jury  made  by  the  learned  Judge  on 
that  occasion,  as  containing  a  'dear  and  lucid  ex- 
position of  legal  principles  applicable  to  cases  of 
partial  insanity  or  monomania. 

The  defendant  in  this  cause,  Wm.  Gfeenwood,  the 
brother  of  the  deceased,  had  previously  brought  an 
ejectment  in  the  Court  of  Common  Pleas,  and  ob- 
taiaed  a  verdict  against  the  will ;  the  defendant  in 
that  action  being  then  in  America,  having  heard  of 
the  verdict,  immediately  returned  to  this  country 
and  commenced  this  action  of  ejectment  in  the  Court 
of  King's  Bench.  The  case  on  his  behalf  was  con- 
ducted by  Lord  Erskme^  then  Mr.  Erskine^  and  by 
Serjeant  Adair  for  the  defendant. 

his  remarkable  that  a  case  so  important  in  itself, 
and  which  has  been  so  often  referred  to  as  a  leading 
case,  should  have  never  been  reported.  See  the 
Attorney  General  v.  Pamther,  3  B.  C.  C.  444. 
White  V.  Wilson,  13  Ves.  89.  The  trial  of  Jame^ 
HadfieU  for  high  treason,  27  How.  St.  Tr.  p.  1311. 
Dew  V.  Clark,  1  Add.  283  ;  3  Add.  pp.  95,  96,  97, 
W.   Dew  V.  Clarkt  by  Dr.  Haggard,  p.  16. 
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1790.  Lord  Kenyon. 

Gentlemen  of  the  Jury. 
This  is  an  action  of  ejectment  brought  to  try  the  title  to 


Ifaj  13th. 


again^^  several  houses,  &c.,  in  the  parish  of  Hillingdon  in  this 
QamBNwoou.  county,  and  the  character  of  the  persons  who  contest  it^ 
as  they  stand  in  near  relation  to  each  other,  although 
competitors  upon  this  record,  are  Abram  Greenwood,  the 
plaintiff,  who  appears  to  be  the  cousin,  and  William  Green- 
wood, the  defendant,  the  brother  and  heir^^t-law  of  the 
testator. 

At  the  outset  of  the  cause,  things  necessary  to  have  been 
proved,  if  they  had  not  been  admitted,  were  admitted, 
namely,  that  the  estate  in  question  belonged  to  Mr.  Green- 
wood, the  deceased.  The  will  was  produced,  and  there  is 
no  sort  of  dispute,  but  that  all  the  formalities  required  by 
law  were  complied  with. 

Mr.  Owen  proved  the  will,  which  entitled  the  party  who 
claimed  under  it,  to  read  the  will,  and  as  far  as  I  can  judge 
from  the  texture  of  the  will  itself  (which  is  proved  to  be  in 
the  handwriting  of  the  testator)  there  is  nothing  that  can 
possibly  lead  one  to  suspect  that  he  was  not  in  fiill  pos- 
session of  his  understanding  at  the  time  the  will  was  made, 
there  is  not  a  mistake,  nor  trip,  nor  expression  that  betrays 
want  of  understanding  in  it. 

And  the  account  that  has  been  given  of  the  persons  to 
whom  legacies  are  given,  shews  that  his  mind  extended  to  a 
considerable  compass,  and  that  those  legacies  were  given  upon 
such  fair  grounds  as  might  reasonably  influence  the  judgment 
of  a  sound  mind  in  making  a  disposition  of  his  property. 

But  though  all  this  be  so,  yet  if  in  further  canvassing 
the  business,  it  should  appear  to  you  that  there  was  some- 
thing about  this  testator  which  put  him  in  a  situation  in 
which  the  law  of  this  country  and  the  law  of  reason  too, 
says  that  he  should  not  dispose  of  his  property ;  the  will, 
however  formally  made  upon  the  face  of  it,  however  fairly 
made  at  the  time,  ought  not,  and,  therefore,  will  not,  by 
your  verdict,  prevail ;  but  before  I  state  more  minutely  what 
the  question  is,  let  me  do  that  which  I  know  is  unnecessary 
to  be  done,— considering  the  rank  you  hold  in  this  country, 
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yet  I  tiMmU  not  discbarge  my  duty  to  my  own  feelings  and        1790. 
the  public  expectation  too,  if  I  did  not  say  sometbing  about  it      Maj  isth. 
Tbere  is  notbing  tbat  is  more  apt  to  seduce  one  than    q^^^q^^ 
one's  wishes  respecting  the  propriety  of  a  measure,  and, 
therefore,  there  is  notbing  upon  earth  tbat  one  ought  to  be 
aoie  carefiil  to  get  rid  of,  when  one  applies  one's  mind  to 
judge  of  a  question,  than  all  these  circumstances  which 
night  lead  one's  wishes,  and,  therefore,  debauch  and  seduce 
our  judgment* 

In  tliia  case,  considering  the  relation  and  the  happy 

hmnony  that  has  existed  between  them  for  many  years,  it 

is  impossible  that  a  man  should  not  at  the  first  blush  of  the 

bnuness,  wish  that  the  property  of  the  deceased  brother 

htd  devolved  on  the  defendant,  but  that  ought  not  to 

^gh  a  feather  in  the  scale,  it  ought  to  have  no  influence 

opon  your  judgment     We  ought  not  to  look  to  the  right 

hmd  or  the  left,  but  to  see  what  the  disposition  is,  pro- 

^^ded  we  are  convinced  that  the  disposition  was  correctly 

<iiade ;  and  it  would  be  of  the  most  dangerous  consequence 

(ipon  earth  if  every  man  was  to  look  at  the  disposition  made, 

9^d  form  his  own  ideas  of  the  propriety  or  impropriety  of  it, 

^^hether  it  suited  what  his  wishes  were  that  the  testator  should 

KsiTe  done,  and  thence  judge  whether  the  testator  should 

^lave  done  it  or  not. 

Mankind  are  as  capricious  as  they  are  many  in  number^ 
«Qd  every  body  knows  that  there  is  hardly  a  will  made  but 
leoes  some  way  to  vary  the  succession  appointed  by  the  law 
of  the  land.  Many  great  estates  held  by  the  first  characters 
in  the  country,  the  first  in  virtue,  have  come  to  them  through 
a  disinherisop  of  the  heirs*^t-law.  If  no  fraud  was  com- 
■itled,  but  the  faculties  of  the  testator  were  in  a  situation 
m  which  they  could  exert  themselves,  the  will  is  not  to  be 
(ripped  up  because  you  or  I  or  other  persons  would  not 
have  made  the  like  disposition  in  the  like  circumstances. 

On  the  one  hand  we  are  to  take  care  that  a  will  made  by 
a  person  not  competent  to  make  it,  shall  not  be  obtruded  to 
die  disinherison  of  the  heir-at-law.  And  on  the  other  hand, 
to  take  equal  care,  and  be  equally  anxious  that  if  the  will  is 
ptufierly  made,it  shall  prevail,  however  hard  it  may  bear  upon 
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1790.       those  who  would  be  our  iavourites  in  equal  circUndstailceSi 

~~May  I3th7^   ^^^  l^ow  hard  soever  it  may  bear  upon  the  interest  of  those 

^  whom  the  feelinirs  of  man  and  almost  the  ordinances  of  God 

Greenwood 

against       require  should  be  provided  for.     We  must  see  only  whether 
Gmbnwood.    ^hg  ^iu  jg  ^j^g  ^jj]  Qj^  jjQj  Qf  ^i^g  testator. 

It  is  expedient  upon  this  case,  as  upon  all  other  cases,  to 
state  the  question  accurately  before  one  applies  oneself  to 
decide  it ;  and  I  am  not  sure  that  it  was  stated  with  perfect 
accuracy,  though  at  the  first  blush  of  it,  not  much  receding 
from  accuracy  by  the  learned  serjeant,  but  with  not  perfect 
accuracy ;  I  think,  in  some  view  of  itj  there  is  a  possible  fallacy. 

He  stated  that  the  question  was,  whether  the  disposition 
was  the  effect  of  madness  or  of  sound  mind,  I  am  rather  in- 
clined to  believe  that  some  persons  in  judging  of  it^  would 
look  first  to  the  act  done,  and  ^gue  up  from  that  to  the 
sanity  or  insanity  of  the  mind,  instead  of  looking  at  that 
which  is  the  real  question,  and  which  the  law  ever  considers 
to  be  the  question,  namely,  whether  the  testator  was  of  sound 
and  disposing  mind  and  understanding  when  he  made  his 
will?  That  is  the  question  which  the  wisdom  of  ages 
has  framed,  and  which  as  often  as  the  question  arises  in 
Courts  of  justicei  and  is  put  into  form^  in  those  words  it  is 
put  into  form. 

Having  therefore,  stated  to  you  the  question  which  I  am 
sure  your  own  good  sense  had  presented  full  to  your  minds 
before,  I  will,  with  your  leave,  bring  back  to  your  memory 
that  evidence  which  was  given  so  many  hours  ago,  that, 
perhaps,  some  mention  of  it,  though  not  the  main  parts, 
may  have  slipped  out  of  your  minds. 

The  first  witness  called  is  a  very  respectable  gentleman 
that  sits  under  me  ;  he  says^  he  knew  Mn  Greenwood  four  or 
five  years,  from  his  leaving  school  and  going  to  college  ;  that 
in  th6  summer  of  1786,  he  dined  frequently  with  him,  some* 
times  at  the  house  of  Mr.  Benton  the  witness  ;  sometimes  at 
the  house  of  the  deceased  Mr.  Greenwood ;  he  frequently 
conversed  with  him  ;  he  always  appeared  to  him  to  be  a  man 
of  remarkable  good  understanding ;  he  sat  at  his  table  as 
master  of  his  family ;  appeared  to  conduct  the  affairs  of  his 
family,  and  to  have  the  supreme  management  of  bis  family. 
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Am  SuBB  it  appeared  to  him  there  was  no  sort  of  derange-        1790. 
^^Jeot  of  mind,  and  he  never  suspected  it  from  any  part  of     May  I3th. 

Ais  conduct  or  behaviour ;  that  since  this  question  arose  he         

faas  taxed  his  own  memory  to  recollect  all  that  ever  has       againtt 

passed,  and  upon  reviewing  all  that  he  recollects,  he  cannot  Gruevwood. 

^laink  of  any  single  circumstance  in  his  life  that  has  ap- 

f>«ared  to  him  like  derangement.    He  says  that  he  frequently 

c>1)8erved  with  concern  the  coolness  between  the  two  brothers ; 

^fcat  there  was  no  conversation  between  them  when  they  sat 

t^Dgether  at  dinner ;  that  they  lived  together,  but  appeared, 

^Jfaougb  under  the  same  roof,  to  live  at  great  distance  in  point 

^f  communication  with  each  other.  The  deceased  was  at  his 

blouse  the  day  before  he  went  to  Lisbon ;  he  came  there  to 

;e  leave  of  him ;  he  had  dined  there  two  or  three  days  before ; 

t  at  that  time — which  is  the  very  important  time  in  this 

ise, — there  was  not  the  least  appearance  of  any  derangement. 

Mr.  Greenwood  was  a  steward  of  the  Assembly  at  Ux- 

i^ridge ;  he  conducted  himself  in  a  sober  and  discreet  way, 

Kjid  there  was  nothing  odd  in  any  part  of  his  behaviour. 

Now  to  be  sure  that  may  seem  en  passant,  not  a  very  im- 
S>ortant  circumstance,  his  being  Master  of  the  Assembly, 
Viut,  however,  it  brought  him  into  a  mixed  company  ;  atten- 
tions were  to  be  paid  to  various  people,  and  a  mind  that  was 
^lot  in  an  exceeding  good  situation  at  the  time,  might  have 
betrayed  the  want  of  it  in  some  circumstance  that  at  a  public 
assembly  would  hardly  have  passed  unnoticed.     Upon  his 
cross-examination  he  says,  Mr.  Greenwood  appeared  to  him 
a  remarkably  acute,  sensible  man  ;  that  it  appeared  to  him 
they  were  a  most  cordial  family  during  the  father's  lifetime. 
Dr.  Reynolds  is  the  next  witness ;  he  says,  on  the  24th 
rf  November,  1787,  Mr.  Greenwood  consulted  him ;  he 
ccmsulted  him  again  on  the  4th  of  December ;  he  conversed 
with  him  on  his  illness,  which  was  a  consumptive  case  ;  that 
at  that  time,  in  his  opinion,  there  was  not  any  appearance  of 
derangement  of  intellect ;  that  he  conversed  as  a  sane  man 
perfectly  well,  and  described  his  disorder  with  accuracy  to 
him.     Upon  bis  cross-examination,  he  says,  it  is  common 
finr  men,  sensible  on  general  subjects,  to  be  insane  on  par- 
licaikr  sabjecta ;  that  persons  of  acute,  quick  parts,  and  weak 
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1790.       nerves,  are  more  apt  to  go  towards  a  state  of  insanity,  and 
^^iiay  13th.     when  they  are  attacked  by  a  disorder  of  that  kind  their 
OiEi^ooD   recovery  is  more  difficult. 

Mr.  Pope  is  the  next  witness ;  be  knew  Mr.  Greenwood 
from  his  infancy.  He  saw  him  in  July  or  August,  after  the 
death  of  his  father ;  he  bad  heard  he  had  been  extremely 
ill  after  his  father's  death,  though  he  had  not  heard  what 
the  nature  of  his  disorder  was ;  he  was  at  two  assemblies 
which  Mr.  Greenwood  conducted  at  Uxbridge ;  that  he  re- 
members dining  with  him,  his  brother  and  sister,  and  two 
or  three  families  in  the  neighbourhood;  that  he  saw  him 
occasionally  with  his  family  in  the  spring  and  summer  of 
1787,  it  was  evident  there  was  a  difference  between  him 
and  his  family,  but  the  witness  could  not  guess  what  it  was. 
That  he  has  often  seen  him  with  his  family,  and  never  saw 
the  least  act  that  induced  him  to  suspect  insanity ;  that  there 
was  nothing  like  it,  either  in  his  conversation  or  appearance; 
that  he  went  with  him  to  Dr.  Warren,  to  consult  him ;  he 
saw  him  most  days  in  October ;  he  thought  him  very  ill, 
and  advised  him  to  take  advice ;  in  consequence  of  that,  Dr. 
Reynolds  was  called  in ;  he  pressed  him  to  go  to  Lisbon. 
This  was  at  the  latter  end  of  November ;  he  called  upon 
Mr.  Greenwood  at  his  chambers  one  evening;  there  were 
several  gentlemen  there ;  they  all  pressed  him  very  much 
to  set  off  immediately  for  Lisbon ;  he  said  he  could  not  go 
till  he  had  settled  his  affairs.  Mr.  Pope  suggested  to  him 
that  there  would  be  no  great  difficulty  in  getting  somebody 
to  manage  his  affairs,  and  offered  himself  for  that  purpose. 

The  next  morning  he  called  on  him,  again  pressed  him 
more  on  the  subject,  and  made  an  offer  of  himself  to  take 
care  of  his  affairs  that  he  might  go  to  Lisbon,  but  did  not 
choose  to  undertake  that  trust  by  himself, — he  wished  some* 
body  joined  with  him,  and  then,  in  order  to  feel  his  pulse 
with  respect  to  his  brother,  proposed  his  brother ;  but  that 
he  said  in  a  determined  way,  "  he  shall  have  nothing  to  do 
with  my  affitirs.*'  Nothing  like  insanity  appeared.  He  then 
proposed  Mr.  Hilliard.  The  testator  said,  "  Do  you  think 
Mr.  Hilliard  will  take  it  ?**  He  promised  to  go  and  ask  Mr. 
Hilliard  ;  be  applied  to  him  ;  he  consented  to  take  the  trust; 
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he  poreued  his  conversation  upon  this  business  very  sensibly.        1790. 
Some  dajrs  afterwards,  Mr.  Greenwood  drew  up  an  account      ^^     "~ 

ofhisaflbirsy  in  order  to  leave  with  him  when  he  went  abroad ;         

be  had  almost  duly  meetings  with  him  about  the  business ;       ^^J^^^^ 

be  found  him  remarkably  exact  in  the  state  of  his  affairs,    Greenwood. 

nothing  marked  him  as  insane.     He  then  produces  the 

piper,  which  is  in  the  testator's  handwriting,  and  which  I 

need  not  trouble  you  with  rehearsing  again ;  he  said  he 

feond  all  the  statements  contained  in  that  paper  to  be  correct, 

— tU  marked  with  good  sense. 

On  Saturday,  the  first  of  December,  he  took  himself  and 

the  cousin,  who  is  now  the  object  of  his  bounty  in  his  will, 

in  his  carriage  to  Little  London.     On  Sunday,  the  ^nd  of 

Decraiber,  the  witness  called  upon  him,  and  found  him 

treadng  with  a  man  who  came  to  take  some  land  of  him. 

On  Monday  he  saw  him  again ;  he  assisted  him  in  making 

the  agreement  for  letting  the  land ;  he  appeared  to  him  to 

eonduct  that  bargain  very  sensibly.     On  that  day  he,  the 

phinttff,  the  defendant,  and  the  witness,  went  together  to 

town, — ^as  he  went,  he  saw  tears  frequently  in  the  eyes  of 

the  gentleman  who  is  the  defendant  upon  this  record, — the 

brother  of  Mr.  Greenwood ;  that  nothing  in  the  testator*a 

look  or  actions  at  the  time,  marked  an  insane  man.     He 

ays,  that  on  Tuesday,  the  agreement  with  the  tenant  was 

perfected,  and  the  lease  that  had  been  drawn,  was  on  that 

dsj  executed.     On  Tuesday,  the   5th  day  of  that  same 

noath — December,  a  letter  of  attorney  was  executed  to  him 

lod  Mr.  Hilliard  calculated  to  give  them  the  power  whicli 

wms  necessary  to  conduct  the  affairs  of  this  gentleman  while 

at  Lisbon ;  on  that  day  they  dined  at  Mr.  Hilliard's,  and 

Mr.  Blencowe,  a  respectable  gentleman  in  the  county,  who 

lived  oear  them,  was  there  ;  that  he  spent  the  evening  with 

Mr.  Greenwood,  talking  about  his  affairs ;  he  made  memo- 

rmduiiBS,  and  calculated  his  servant's  wages  accurately ;  he 

observed  that  the  wages  ran  high,  and  said  that  his  brother, 

thoogh  able  in  point  of  fortune,  never  contributed  to  the 

■emuit*s  wages. 

Od  Wednesday,  the  6th  of  December,  he  called  upon 
Mr.  Greenwood  about  seven  or  eight  o'clock  in  the  aAer- 
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1790.  noon,  and  assisted  him  in  packing  up  his  books  and  papers, 
~Mayi3th.  h©  left  him  at  about  ten  or  eleven  o'clock  at  night;  Mr. 
GasENw  Greenwood  said  to  him  at  parting,  **  I  will  now  sit  down 
agaimi  and  make  my  will ;"  he  said  he  had  mentioned  the  circum^ 
&££NwooB.  gjance  of  his  intention  to  make  a  will  to  him  several  times 
before ;  the  testator  was  in  declining  health.  It  being  a 
late  hour  of  the  night,  the  witness  suggested  that  it  would 
be  better  not  to  make  his  will  at  that  time,  but  to  do  it  some 
evening  at  an  inn  on  the  road,  but  the  testator  answered  bim, 
"  No,  I  will  make  it  to-night."  On  Thursday  the  7th,  be 
saw  him  again,  and  Mr.  Owen  and  his  clerk  either  came 
with  him,  or  immediately  followed  him  into  the  room;  when 
they  came  in,  Mr.  Greenwood  said,  *'  Well,  Pope,  I  sat 
down  and  made  my  will  after  you  were  with  me,  and  now  I 
will  execute  it.**  He  then  produced  the  will ;  the  witness 
saw  each  of  the  sheets  were  signed  ;  the  testator  took  up  a 
dry  pen,  and  either  drew  the  pen  over  the  name,  or  pointed 
(b  it,  and  said  **  That  is  my  name  ;**  he  is  not  certain  which, 
nor  is  it  of  any  importance  as  to  the  validity  of  the  will, 
Mr.  Pope  observing  that  the  coachman  stood  at  some  dis- 
tance, and  the  testator  being  hoarse  and  speaking  low,  asked 
the  coachman  whether  he  heard  the  words,  "  that  he  pulH 
lished  and  declared  it  to  be  his  will }'  upon  that  the  coach- 
man, coming  near,  the  testator  repeated  the  words,  and  it 
was  then  attested  by  the  witnesses.  Then  he  folded  up  the 
will,  and  put  it  in  a  cover,  and  desired  the  witness  to  seal  it, 
which  he  did,  and  another  cover  was  put  round  it,  which 
had  something  written  on  the  inside,  that  the  person  who 
opened  that  cover  might  know  who  the  executor  was,  and, 
therefore,  to  whom  the  will  was  to  be  handed,  and  also  it 
gave  directions  with  respect  to  matters  which  could  not  be 
postponed  to  any  great  distance  of  time,  namely,  about  his 
funeral ;  then  it  was  folded  up  in  another  piece  of  paper, 
upon  which  Mr.  Pope  wrote  that  it  was  Mr.  Greenwood's 
will.  He,  conversing  with  him  at  th^t  time,  thought  him 
completely  sane,  and  fully  capable  of  managing  all  his  affiiirs  ; 
he  never  saw  either  anything  in  his  countenance  distorted, 
or  anything  in  his  mind  disturbed ;  he  received  a  letter  from 
Mr.  Greenwood,   dated   "  Lisbon,  the   10th  of  January,* 
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that  letter  I  need  hardly  read  again ;  you  recollect  it  gives        1790. 
a  long,  accarate,  and  sensible  account ;  he  seems  to  have    ~Mav~]  3^},. 
bad  a  perfect  recollection  of  what  had  passed  before  he  left         - — 
London ;  he  particularly  recollects  the  commission  entrusted        agaimt 
him  by  Mr.  Justice  Heath,  to  buy  him  a  pipe  of  wine.  Greenwood. 

Upon  his  cross-examination,  the  witness  says, — that  in 
Eaiter  Term,  1787,  he  discovered  a  very  strong  coolness  in 
Mr.  Greenwood  towards  his  brother ;  that  he  did  not  speak 
to  his  brother ;  that  if  he  wanted  to  be  helped  to  a  dish  at 
tdile  that  stood  near  his  brother,  he  had  the  dish  removed 
to  him,  rather  than  ask  his  brother  to  help  him.  That  one 
diy  he  threw  back  a  letter  which  his  brother  William  had 
pven  him,  with  marks  of  contempt  and  ill-will  to  his 
brodier.  He  says,  after  Trinity  Term,  1787,  the  collector 
of  the  land-tax  came  for  taxes  while  they  were  sitting  after 
fnner;  after  having  cast  up  the  amount  of  them,  he  wrote 
a  draft  upon  a  banker's  cheque,  he  applied  to  the  witness 
and  to  his  sister  for  a  pair  of  scissors  ;  his  brother  took  out  a 
pair  of  scissors  and  put  them  towards  him,  but  he  refused  to 
Bake  use  of  them,  and  tore  the  cheque  off  immediately. 
There  was,  in  all  his  conduct,  a  marked  unkindness  to  his 
Irother,  and  it  was  clear  to  him  that  there  had  been  some 
liiagreement,  though  he  did  not  know,  at  that  time,  in  wliat 
it  consisted.  Mr.  Greenwood  gave  him  directions  to  kill 
Koe  doe  venison  at  Christmas,  and  send  to  Mr.  Justice 
Heath,  and  some  other  neighbours ;  he  did  not  mention  his 
■Iter.  Mr.  Pope  said  his  sister  would  be  visiting  some- 
where at  Christmas,  should  he  send  some  to  her ;  he  said, 
"Yes,  by  all  means."  He  gave  directions  to  sell  all  his 
liones  generally.  Mr.  Pope  put  him  in  mind  that  his  sister 
hid  made  use  of  one  of  his  horses,  and  it  would  be  incon- 
vauentto  her  if  she  was  to  be  deprived  of  that  animal ;  upon 
vhich  he  directed  that  that  particular  horse  should  not 
k  sold :  be  says,  he  observed  marks  of  great  dislike  to  his 
iMher  at  this  time,  but  never  had  observed  these  marks  of 
liihke  till  about  Easter  Term,  1787. 

Then  Mr.  Justice  Heath  was  called ;  he  states  that  he  was 
acquainted  with  the  deceased;  he  knew  him  from  1784; 
Vtt  iirequently  in  his  company  when  at  his  country  house. 


I 


APPENDIX. 


1790,       and  he  never  had,  upon  the  whole  communication  he  had 
Biay  I3th.^  with  him,  the  least  suspicion  of  insanity  during  his  life ;  he 

conversed  as  a  man  of  good  understanding.     He  says  he 

^l^^!i^    was  not  in  his  confidence  so  as  to  hear  anything  about  his 

OaiiNwooD.    private  afiairs,  but  the  turn  of  the  conversation  was  those 

general  topics  which  exercise  the  conversation  of  gentlemen. 

Mr.  Blencowe  is  next  called,  he  is  a  gentleman  of 
fortune  and  of  undoubted  respect  and  character  in  the 
neighbourhood ;  he  says  that  he  was  acquainted  much  with 
the  testator,  he  saw  him  in  the  end  of  the  year  1786  and  in 
1787|  and  he  was  frequently  at  the  house  of  Mr.  Blencowe, 
and  Mr.  Blencowe  at  his,  indeed  they  saw  each  other 
almost  daily,  he  says  that  both  the  brothers  were  frequently 
together,  that  every  body  in  the  neighbourhood  knew,  and 
he  had  observed,  that  there  was  a  coolness  between  them, 
he  never  saw  any  impropriety  in  the  behaviour  of  one 
brother  or  the  other,  except  that  there  was  a  sullenness  in 
the  testator,  that  they  did  not  speak  together,  that  Mr. 
John  Greenwood  always  appeared  as  a  man  of  sound  mind, 
that  he  never  saw  any  rudeness  between  the  brothers,  but  a 
great  degree  of  sullenness.  He  dined  with  him  at  Mr. 
.  Hilliard's,  the  day  he  made  his  will,  he  seemed  then  very 
conscious  that  he  was  in  danger,  though  not  in  a  desponding 
state,  he  confined  himself  altogether  to  a  vegetable  diet, 
drank  no  wine,  or  other  inflammatory  liquor;  in  the 
evening  he  played  at  whist,  he  shewed  no  anxiety,  but 
played  his  game  as  a  man  of  good  sense  would  do.  It  was 
notorious  to  his  relatives  that  he  was  going  to  Lisbon,  in 
his  journey  he  was  accompanied  only  by  his  servant,  John 
Turner. 

Mr.  Long,  the  surgeon,  says,  in  March,  1787,  Mr. 
Greenwood  applied  to  him  for  his  advice,  he  saw  him 
frequently  for  about  a  fortnight,  and  conversed  with  him, 
he  perceived  no  sort  of  derangement,  not  in  the  smallest 
degree,  he  attended  him  again  in  the  same  year  in  May, 
and  again  in  August,  that  he  explained  to  him  the  nature  of 
his  disorder,  that  he  consulted  him  upon  it  very  sensibly, 
that  he  did  not  observe  the  least  degree  of  derangement 
Upon  his  cross-examination,    he  said  that  insane   people 
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often  appear  sound  on  general  subjects,  but  he  never  talked        1790. 
to  him  about  his  brother.  Hm^  I3th. 

Mr.  Conant  knew  Mr.  Greenwood^  he  was  intimate  with         

Un  at  Cambridge,  he  heard  he  had  been  ill  after  his  againH 
faher^a  death,  that  he  saw  him  in  1787,  he  called  upon  O^nwooo. 
him  in  1786,  he  saw  his  brother,  a  common  friend  at  that 
with  him,  he  asked  to  see  Mr.  Greenwood,  the 
I,  the  defendant,  the  brother,  said  he  could  not,  as  he 
wu  not  well,  upon  that  he  heard  the  voice  of  John  Green- 
wood, who  said,  *'  it  is  quite  otherwise,  I  am  very  well." 
In  1787,  the  deceased  called  on  him,  and  conversed  with 
kjm  fiar  a  considerable  time,  he  paid  attention  to  his 
eoBfersation  and  conduct,  to  see  if  he  could  find  anything 
Ike  a  derangement  in  it,  but  could  not  discover  the  least 
taces  of  derangement,  he  saw  him  frequently  afterwards,  he 
ImA  particular  notice,  but  he  could  not  observe  in  him 
ajthing  like  insanity,  he  conversed  with  him  frequently 
tin  a  few  days  before  he  went  abroad. 

Upon  his  cross-examination,  he  said,  that  it  was  some 
mdis  after  he  had  heard  his  voice,  before  he  saw  him, 
diit  he  never  talked  to  him  about  his  brother,  or  bis 
|rivate  aflbirs,  that  Mr.  Greenwood  had  once  a  great 
for  Mr.  Jones,  his  tutor.  In  the  beginning  of  the 
,  he  saw  Mr.  Jones  at  Mr.  Greenwood's  chambers ; 
vhen  Mr.  Jones  was  taking  leave  of  Mr.  Greenwood,  he 
told  him  he  was  going  to  call  upon  his  brother ;  *'  Wm. 
Greenwood,"  said  he,  **  is  a  damned  scoundrel.** 

He  saw  Mr.  Greenwood  afterwards  with  Mr.  Jones,  that 
Mr.  Greenwood  then  behaved  unfriendly  to  Mr.  Jones,  he 
Jott  not  believe  Mr.  Jones  had  given  him  any  real  cause  of 
dEDoe,he  reflected  in  very  pointed  expressions  on  Mr. 
Jms,  aa  a  man  wanting  principle ;  he  gives  an  account, 
vhich  has  not  been  well  explained,  not  for  want  of  any 
>ttai&m  in  Mr.  Conant,  (perhaps  it  was  not  very  explain- 
die,)  that  Mr.  Jones  had  spoken  in  favour  of  Archdeacon 
hkfs  book,  Mr.  Greenwood  said  that  book  would  not 
constitttte  a  man  of  principle,  Mr.  Greenwood  said  he  had 
wtabid  opinion  of  the  clergy  in  general,  Mr.  Jones  took 
^  u  a  reflection  upon  himself,  and  there  were  some 
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1790.        unkind  words  between  them;  that  Mr.   Greenwood  th 
May  13th.      ^^  ^  ^^'  Jones, ''  I  suppose,  from  this  conversation,  j 

think    me    a    madman  !**    he    afterwards    spoke    to    B 

iMgaintt        Green wood  about  Mr.  Jones,  and  Mr.  Greenwood  di 

GasENwooD.    answered,  he  had  now  no  further  connection  at  Cambrid 

He  said  that  the  deceased  was  at  that  time,  in  his  opinl 

so  much  master  of  his  reason,  as  to  be  capable  to  dispoa^ 

his  property,  beyond  all  doubt. 

Mr.  Dampier  was  then  called,  who  says,  in  Michaeln 
Term,  1785,  Mr.  Greenwood  became  his  pupil,  to 
instructed  in  special  pleading,  he  attended  him  from  tl 
time  till  near  Easter,  1786,  he  was  then  absent  I 
Michaelmas,  1786,  continued  with  him  till  the  summer 
1787,  he  then  appeared  far  gone  in  a  consumption,  he  u 
not  the  least  derangement  in  his  state  of  mind,  he  continoi 
always  capable,  and  he  had  continual  opportunities 
observing  him,  he  never  talked  to  him  about  his  faml 
affairs,  that  he  has  seen  William  Greenwood  frequently  : 
his  office  with  John  Greenwood,  but  that  he  never  sft 
anything  which  called  for  any  observation  from  hifl 
respecting  their  conduct  to  each  other,  he  thinks  to  a 
intents  and  purposes,  he  was  as  sane  a  man  as  he  ev( 
conversed  with  ;  before  Michaelmas,  1787,  he  had  heard  ( 
his  coolness  to  his  brother,  and  his  former  insanity,  and  t 
observed  him  in  order  to  discover  if  there  were  any  trao 
of  insanity  remaining,  that  he  proposed  his  brother  to  hii 
as  the  person  to  leave  the  conduct  of  his  affairs  with,  th 
he  did  not  fly  out  then,  but  rather  evaded  giving  him  i 
answer  to  the  question ;  Mr.  Dampier  said  certainly  I 
should  have  attested  his  will,  if  he  had  been  asked,  and  bi 
not  known  the  contents,  that  the  will  disinherited  the  hei 
at-law  ;    I  dare  say  Mr.  Dampier  has  his  reasons  for  that 

Dr.  Ball  says,  he  lives  at  Hillingdon  Common,  he  knc 
Mr.  Greenwood ;  after  the  death  of  his  father,  he  had  beai 
of  his  insanity ;  from  the  conversation  he  had  with  him,  1 
did  not  believe  the  account  was  true,  he  discovered  i 
symptoms  in  him  of  a  deranged  mind,  he  thought  him 
man  of  great  abilities  and  understanding  of  his  age,  he  sa; 
chat  he,  the  witness,  said  to  Mr.  Greenwood,  "  I  wish  yoi 
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hi^  f ere  as  good  as  your  head;"  he  should  have  had  no        1790. 

Rectum  to  attesting   his  will  at  any  time  when  he  saw      Mmj  i3Ui.~~ 

^  

Greenwood 

Hr.  James  Wortham  was  concerned  in  a  cause  for  Mr.  offaUgt 
Greenwood,  he  took  instructions  from  him  several  times,  he  mmj^^oo^* 
mperfecdy  master  of  his  understanding,  he  asked  Mr. 
Gnenvood  whether  he  would  draw  the  declaration  in  his 
tvD  cause,  he  said  he  would  not  draw  it|  because  that 
vnU  abridge  the  attorney  of  his  fees,  he  prepared  the 
^  of  attorney  from  him  to  Mr.  Hiliiard  and  Mr.  Pope; 
•  the  6th  of  December,  1787,  he  saw  him,  and  he  seemed 
pfatly  well  in  his  mind,  that  he  directed  the  witness  not 
t^pvtwith  the  possession  of  the  letter  of  attorney,  till  he 
Mi  give  him  further  directions,  he  had  no  reason  to 
Uefe  him  insane  from  any  conversation  he  had  with  him, 
knwhat  he  saw  of  the  state  of  his  mind,  he  should  have 
U  DO  objection  to  attest  his  will. 

Mr.  Dampier  was  asked  about  a  letter  from  Mr. 
Greenvood,  which  he  had  in  his  hand,  (he  produced  it,) 
*iKh  gives  an  account  of  the  difficulties  he  encountered 
^  he  got  on  ship-board  at  Falmouth,  and  he  also 
jwdnced  a  written  opinion  of  Mr.  Greenwood's,  which 
tttaioly  as  far  as  one  reads  it,  seems  the  opinion  of  a  man 
■fall  possession  of  his  reason,  giving  his  opinion  respecting 
^  conduct  of  a  cause,  and  the  rights  of  certain  parties 
^  were  stated  in  a  case  laid  before  him. 

The  reverend  Mr.  Pope  says,  he  lived  near  Mr. 
Greenwood,  he  knew  him  from  his  childhood  to  his  death, 
*iiwhim  in  the  summer  succeeding  his  illness,  he  paid 
^  a  visit  to  congratulate  him  on  his  recovery,  he  had  at 
^tioie  no  knowledge  of  his  having  been  insane,  he  had 
^  ^Bordered  mind,  no  disturbed  spirits,  his  conversation 
**  eiactly  as  it  had  used  to  be,  he  frequently  saw  him 
^  his  brother  together  aflerwards,  he  observed  a  con- 
"'Bible  degree  of  coolness ;  the  first  observation  that  he 
*^  of  that,  was  in  the  month  of  August,  1787,   that 

"^(^  ever  led  him  to  suppose  from  the  conversation  that 

*  hid  with  him   at  any   time,  that   he  ever  had   been 
be  went  with  him  with  some  persons  who  were 
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1790.       examined  before  a  magistrate,  he  could  not  but  admire  ibt 

Mmj  I3tfa.     adroitness  with  which    he    examined    the    personsi    die 

OaoNw    D    *^**""^y  ^'^  which  he  got  at  the  truth  from  those  who 

offaiMtt  wished  to  disguise  it. 
OaiENwooD.  ^^  jjjjj^  ^  attorney,  knew  Mr.  Greenwood  four  or  ftvi 
years,  be  transacted  business  with  him  in  1787,  he  went  In 
a  copyhold  Court  with  him,  that  Mr.  Greenwood  might  bi 
admitted  to  some  copyholds  which  he  claimed,  he  appeared 
to  him  to  be  very  capable  of  managing  his  own  affiiirsy  hi 
has  seen  him  at  turnpike  and  land-tax  meetings,  he  joinmi 
in  the  business  of  the  meeting;  he  should  have  had  IM 
objection  to  draw  or  attest  his  will ;  did  attest  one  of  thi 
powers  of  attorney* 

Dr.  Freeman  was  next  called,  who  says,  he  knew  thi 
deceased  from  his  cradle,  he  saw  him  in  the  summer  • 
1786,  and  in  the  summer  of  1787  frequentiy,  he  was  in  i 
large  company  at  the  witness's  house,  he  had  heard  of  hii 
insanity,  he  then  appeared  to  him  a  sane  man,  if  be  hai 
been  incapable  of  taking  care  of  his  affairs,  he  thinks  i 
could  not  escape  his  notice,  he  says,  he  never  convereei 
with  him  relative  to  his  confinement,  or  his  brother's  oon 
duct. 

Mr.  Skinner  is  called ;  he  says  he  treated  with  him  aboa 
taking  a  house;  he  appeared  a  man  of  understaftding;  h 
did  not  discover  the  least  want  of  capacity. 

John  Whittington  says,  a  week  before  Mr.  Greenwooi 
went  abroad,  he  took  some  meadows  of  him,  he  seemed  i 
him  perfecdy  able  to  transact  business. 

Mr.  Owen,  the  witness  to  his  will,  the  gentleman  ths 
lived  over  him  in  his  chambers,  is  called  again,  he  stalt 
that  they  were  in  the  common  habit  of  breakfasting  will 
one  another  without  any  ceremony ;  in  November,  1787,  a 
a  conversation  he  mentioned  his  brother,  Mr.  Greenwoa 
said,  *'yes,  my  brother  is  a  very  fine  gendeman;**  he  cob 
versed  afterwards  with  him,  he  seemed  to  him  perfised 
well,  he  had  a  high  opinion  of  him  as  a  man  of  Ininincw 
and  as  a  man  of  letters,  that  he  was  astonished  to  find  ik 
he  had  been  treated  as  a  madman,  that  afterwards  I 
endeavoured  to  recollect  all  that  had  passed  between  the0 
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Mad  he  oould  not  think  of  any  circumstance  on  which  be       1790. 
Cfluld  put  that  construction^  if  he  was  insane,  he  thinks  he      ^^  ^^^ 
'  iuife  observed  it,  he  said  he  was  a  man  of  an  uniform 


ud  iBuable  disposition.  ^^^^"^ 

Now,  gentlement  this  is  the  case  on  behalf  of  the  plain-  OamrwooD. 
tW  and  to  be  sure,  if  the  case  were  to  rest  for  decision  upon 
Ae  efidenoe  that  has  been  brought  on  the  part  of  the  plaintiff 
a  Ae  cause,  one  may  venture  to  say,  without  saying  too  much, 
Asta  stnmger  case  of  sound  mind  and  understanding,  compe^ 
loit  to  dispose  of  property,  never  was  laid  before  a  Court  of 
but  though  that  is  so,  one  is  not  to  rush  on  to  con- 
I,  without  hearing  what  is  said  on  the  other  side,  it 
ii  due  to  the  parties  in  this  cause,  it  is  due  to  the  general 
sdndnistration  of  justice ;  both  sides  have  a  right  to  be 
ksrd — if  one  side  has  kept  back  material  circumstances,  or  if 
itwis  not  in  the  power  of  their  witnesses  to  disclose  them,  in- 
JHtioe  would  be  done,  if  the  conclusion  was  to  be  formed, 
kbre  what  the  other  side  can  say  in  aid  of  their  case,  and  to 
Jeiriope  the  whole  case  to  a  jury,  has  been  said  and  attended 
to  oo  their  behalf. 

The  first  witness  called  on  the  part  of  the  defendant,  was 

Mr.  Hingerston,  the  apothecary.     On  the  ^nd  of  April, 

kday  after  the  fieither's  death,  he  was  sent  for  to  Mr.  John 

Greenwood,  he  told  him,  he  had  had  a  shivering  fit ;  he 

m  extremely  feverish;  either  Mr.    Greenwood  or  some 

fenon  in  company,  said  he  had  taken  some  brandy  and 

',  and  that  he  thought  himself  poisoned ;   he  says,  he 

It  him  to  be  in  a  very  melancholy  dejected  state ;  he 

inr  him  again  on  the  23rd,  that  he  was  then  freer  from 

fcver,  but  the  fever  even  then   did   not  intermit,   as   he 

viihed  it  would  have  done.     On  the  24th,  he  saw  him 

>pm,  he  thought  him  freer  from  fever,  but  it  returned 

*  Aat  night,  accompanied  with  a  delirium  ;  that  he  was 

Rdeis  and  suspicious;  he  made  complaints  to  him  of  his 

koAer  and  servant,  and  hinted  that  some  plots  had  been 

^^  sgainst  him ;  that  he  seemed   much  under  a  fever 

*1  ddirium ;  wanting  further  assistance,  Dr.  Pitcairn  was 

<>ikd  in,  and  ordered  the  bark ;  that  the  bark  was  taken 
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1790.       plentifully.     On  the  25ih,  he  seemed  greatly  better,  and 
May  istiu      then  again  he  spoke  to  him  of  his  suspicions  of  having 

^   been  poisoned.     The  fever  returned  on  the  nitfht  of  the 

agaiiut       ^otu  With  great  violence ;  the  next  time  he  saw  him,  be 

Greenwood,  tajkej  yery  incoherently,  it  was  necessary,  he  thought  then 
to  have  some  coercion  put  over  him,  and  means  of  coercion 
were  used;  he  never  saw  him  after  the  23rd  of  June ;  that  he 
never  was,  after  the  S5th  of  April,  as  long  as  be  attended 
him,  free  from  delirium.  Between  the  10th  of  May,  and 
the  23rd  of  June,  he  spoke  to  him  in  favour  of  his  brother, 
he  thought  him  then  in  a  delirium  ;  he  always  saw  William 
Greenwood  when  he  went  to  the  house,  he  behaved  in  the 
most  affectionate  manner,  and  shewed  the  greatest  concern 
for  his  brother's  situation ;  he  says,  that  there  is  nothing 
more  usual  than  for  insane  persons  to  be  jealous  and  to  con- 
ceive antipathies,  and  generally  these  antipathies  are  against 
their  best  friends ;  as  long  as  the  disease  continues,  so  long 
the  antipathies  continue. 

Upon  his  cross-examination,  he  says,  there  are  antipathies 
often  without  any  degree  of  madness,  that  he  considered  the 
delirium  as  symptomatic  of  the  fever,  that  he  was  never  free 
from  the  fever  while  he  attended  him  ;  from  the  7th  of 
May  to  the  23rd,  no  medical  man  attended  him,  to  the 
knowledge  of  this  witness ;  he  verily  believes  no  medical 
person  did ;  that  after  the  keeper  came  to  him,  he  believes 
there  was  occasion  for  coercion,  and  the  keeper  had  a  con* 
siderable  degree  of  control  over  him.  He  knows  nothing 
of  his  situation  from  the  7th  to  the  23rd  of  May,  he  thought 
he  would  never  get  better,  for  though  the  fever  abated,  yet  - 
the  delirium  did  not ;  during  the  continuance  of  this  fever 
and  delirium  he  complained  of  his  brother,  particularly  as  tx> 
Price;  he  thought  him  a  very  fit  person  to  be  entrusted  witia  * 
the  care  of  him  ;  from  the  7th  of  May  to  the  23rd  of  June, 
nobody  could  have  conversed  with  him  without  seeing  thiiK 
he  was  in  an  insane  state. 

Dr.  Pitcairn   attended  Mr.  Greenwood's  father,  he  at- 
tended the  son  on  the  24th  of  April,  he  had  a  little  fever,  ho^  ~ 
^ppeured  much  reserved;  he  cannot  speak  from  what  he  saw*^ 
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of  his  state  of  mind.     Oii  the  25th,  he  was  easier,  he  had        1790. 
sctrcelj  any  fever.     On  the  26th,  he  was  sent  for  early,  he     Biay  ]3tb. 
bad  been  ill  in  the  night  and  unmanageable,  he  thought  it    qi^*^ 
VIS  necessary  he   should   have   a  keeper;   he   says,  that        offoimt 
jealousy  and  suspicion  of  those  around  them,  are  common      "■"''^oo^ 
lymptoms  of  a  distempered  mind,  and  that  it  is  common  for 
dttt  jealousy  and  suspicion  to  continue,  when  to  many  other 
purposes  the  patient  appears  to  be  well.     When  he  saw 
this  gentleman,  he  thinks  nobody  could  look  at  him  without 
perceiving  that  he  was  in  an  insane  state. 

Dr.  Budd  says,  he  was  applied  to  by  Mr.  Jones,  on  the 
8th  of  May  he  prescribed  for  him,  he  did  not  see  him  till 
Ae  28rd,  he  attended  him  almost  every  day  till  the  28th  of 
Jane,  he  conversed  very  little,  he  said  he  was  well,  and  that 
he  supposed  that  he,  the  witness,  was  come  to  repeat  the 
woe  fiurce  as  the  day  before ;  after  about  ten  days  he  would 
tilk  with  him  for  five  or  ten  minutes  upon  any  indifferent 
ttbject,  but  would  not  speak  about  his  own  health,  he 
Mieves  he  took  the  medicines  that  were  ordered  for  him. 
Ii  his  opinion,  there  was  a  necessity  that  there  should  be 
Mse  person  who  could  control  him,  to  take  care  of  him. 

He  thought  he  had  a  fever  accompanied  with  insanity,  he 
«u  m  hopes  the  delirium  was  symptomatic  of  the  fever,  but 
it  fid  not  prove  so;  as  far  as  he  observed,  he  found  William 
Gieenwood,  the  brother,  most  attentive  to  him  ;  in  1787,  he 
■ethim,  and  thought  he  had  a  peculiar  wildness  in  his  ap« 
fetranoe  ;  he  met  him  afterwards,  thought  him  not  well,  he 
fBteived  also  this  wildness  in  his  appearance; — this  was 
faring  the  time  in  which  all  the  other  witnesses  who  have 
kea  called  for  the  plaintiff,  speak  of  him  and  conversed 
lidi  him,  and  say,  they  saw  no  symptom  of  insanity ; — he 
qs,  that  firom  the  appearance  of  his  eyes,  he  thought  he 
^insane  at  that  time,  pretty  late  in  the  year  1787. 

On  the  10th  of  May,  he  says,  he  first  prescribed  for  him, 
^  he  had  not  seen  him  at  that  time,  he  prescribed  only 
<tte,  and  that  was  firom  the  representation  which  had  been 
^^  of  him  by  Mr.  Jones ;  he  says,  that  Price  was  with 
^  when  he  saw  him  on  the  23rd  of  May ;  he  said  but  a 
fcvvords  whilst  he  was  there,  he  was  very  shy,  particularly 
▼ou  m.  b 
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1790.        when  his  brother  was  there ;  that  he  complaihed  much  of 

M^y  I3th.      having  the  keeper  about  him,  he  made  no  other  complaint ; 

he  saidi  there  was  no  occasion  for  Price  ;  he  talked  with  him 

agaitut        upon  a  Variety  of  subjects,  and  talked  very  well  with  him 
QatENwooD.    upQjj  those  subjects ;  he  did  not  stop  him,  when  he  met  him 
in  the  street,  above  a  minute  or  two. 

Upon  his  cross-examination,  he  says,  sulkiness  is  usual  in 
madness,  and  madmen  usually  complain  of  restrainL 

Price  was  next  called,  he  is  an  assistant  to  a  person  who 
receives  unfortunate  people  at  Hoxton,  he  has  been  in  thai 
situation  eight  years,  he  attended  Mr.  Greenwood  in  1786, 
he  came  there  about  the  2(ith  or  ^th  of  April,  he  staid  ten 
weeks  in  all.  Mr.  Greenwood  was  sometimes  in  low  spirits, 
sometimes  high,  the  witness  thought  him  disordered  in  his 
mind.  One  morning  early  he  got  out  at  his  window,  theie 
was  no  other  way  to  get  out  of  his  room,  without  comiii^ 
through  the  room  in  which  the  witness  was,  he  got  out,  he 
thinks,  between  three  and  four  in  the  morning,  he  came 
home  again  late  that  night  with  Mr.  Jones.  Mr.  Jones  told 
him  Mr.  Greenwood  had  a  knife ;  the  witness  asked  him 
whether  he  had  a  knife,  he  said  he  had  none ;  when  searching 
he  found  a  knife  in  his  bed;  Mr.  Greenwood  was  very 
angry  at  this,  so  angry,  that  Price  did  not  think  it  safe  to 
trust  him  without  a  strait  waistcoat ;  he  put  one  upon  huL. 
Another  time,  he  threw  a  candlestick  at  him,  then  he  |^ 
a  strait  waistcoat  on  him.  He  was  with  Mr.  Greenwood  in. 
London,  he  appeared  to  him  much  in  the  same  state  of 
then,  which  was  not  so  well  as  he  should  be,  he  saw 
go  to  the  pump  to  fill  his  kettle ;  that  he  never  heard 
express  any  suspicion ;  that  he  was  removed  to  town  al 
June  ;  he  staid  ten  weeks  in  all :  he  thought  him  not  quii 
well  when  he  left  him,  though  much  better:  Mr.  Willli 
Greenwood  always  behaved  kind,  but  John  Greenwood 
very  shy  to  him.  The  witness  treated  him  generally, 
cording  to  the  best  of  his  judgment;  he  thinks  he  was 
in  his  perfect  mind  while  he  was  with  him. 

Upon  his  cross-examination  he  says,  he  put  on  a 
waistcoat  twice ;  he  thought  Mr.  Greenwood  was  not 
in  his  head  when  he  left  him;  he  did  not  recollect 
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1790.       that  he  met  him  afterwards,  but  the  deceased  then  refused 
May  I3thr   ^^  return  his  salute  ;  he  would  not  bow  to  him,  but  passed 

on ;  he  never  saw  more  affection,  prudence,  and  good  sense 

offaintt       in  any  brother  than  in  Mr.  William  Greenwood,  and  be 
OuENwooD.   ^^g  never  witness  to  any  cruelty  exercised  on  him  by  hie 
brother* 

Upon  his  cross-examination,  he  said,  he  saw  him  once 
while  Price  was  in  the  house,  but  Price  was  not  in  the 
room  with  him. 

Mrs.  Evans  was  next  called,  who  said,  that  the  &mily 
appeared  to  her  always  to  live  happily  together ;  that  she 
had  a  letter  from  him,  which  appears  to  be  written  during 
the  time  that  it  has  been  generally  understood  that  he 
was  certainly  in  a  fever,  and  in  a  state  at  times,  if  not  during 
the  whole  season,  of  delirium  ;  that  letter  speaks  of  ill 
usage,  of  wanting  her  to  come  and  rescue  him,  and  to  make 
peace  and  so  forth. 

The  first   meeting  Mr.  John  Chreenwood  had  with 
brother  and  sister,  after  his  illness,  was  at  her  house ; 
the  first  meeting  he  behaved  kindly  to  his  brother 
sister ;  the  latter  end  of  that  year  and  the  year  after 
behaved  very  coolly ;  at  the  meeting  he  shed  tears 
much ;  the  witness  says,  they  dined  that  day  with  h( 
they  all  went  in  the  afternoon  and  drank  tea  at  Mr.  H 
ginson's ;   they  returned  again  and  supped  at^  her  houi 
she  saw  him  again  the  next  day,  then  he  behaved  well ; 
was  reserved,  but  there  was  nothing  which  appeared  to 
to  be  a  departure  from  reason ;  the  appearances  were 
same>  he  was  grave,  he  still  continued  grave,  but  notbi 
like  a  departure  from  reason  ;  she  saw  him  frequently 
wards  in  the  autumn  of  1786 ;  in  the  winter  of  that  ye( 
and  in  the  spring  of  1787  ;  she  saw  him  frequently,  once 
twice  a  week  ;  she  observed  in  him  a  great  coolness  to  H 
brother  and  sister ;  he  barely  answered  them  if  they  s] 
she  saw  nothing  else  particular  in  his  conduct 

The  Rev.  Mr.  Thomas  Jones  says,  he  was  tutor  to 
Greenwood,  at  Trinity  College,  in  Cambridge ;  that 
was  a  great  intimacy  between  the  deceased  and  him ; 
came  to  Cambridge  on  the  5th  of  May,  1786; — that  was' 
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Bight  be  escaped  out  of  the  window ;  he  sent  a  note  to  him  1790. 

expfwiing  the  distress  he  was  in,  wishing  to  see  him  at  the  Mayisth." 

Bose  Inn;  he  went  to  him ;  he  found  him  dressed  in  deep  

«»»».:..«                   11-                          .      !_•        •           T.I  Grkekwood 

noaming,  very  pale;   he  came  up   to   him   immediately,  agaiiut 

dufed  him  in  his  arms  and  shed  tears  abundantly,  and  he    G*"nwood, 

appeared  to  him  to  be  in  the  greatest  distress ;  he  said,  he 

hid  lost  the  best  of  fathers,  that  his  friends  had  deserted 

Ub;   the  Higginsons,    Livie,  and  his   brother   too   had 

dnerted  him,  and  had  spread  a  villainous  report  of  him, 

Alt  he  had  been  undutiful  to  his  father,  and  been  accessory 

tsUs&dier's  death,  and  that  they  had  confined  him;  and 

Att  he  said,  "  Will  you  go  with  me  to  London;"  Mr.  Jones 

ittdy^Tes,  most  certainly,  I  will  go  with  you  immediately  ;'* 

he  had  much  conversation  with  him  on  the  road ;  he  ap- 

ftted  to  be  low  and  melancholy;  he  shed  tears  and  com- 

'  iWiied  repeatedly  of  his  confinement     Being  apprehensive 

fchis  personal  safety,  observing  the  state  of  mind  he  was 

■the  asked  him  if  he  had  any  knife,  giving  as  an  excuse  for 

^frowing  it,  that  he  wanted  to  cut  a  rough  stick  in  his 

hnd;  he  got  the  knife  from  him;  his  mind  was  much 

■wd  to  what  it  had  been ;  he  was  vastly  low  and  melan- 

*^t  sighing    and    shedding  tears,   and   complaining  of 

'  ^"■p^ich  he  thought  could  not  have  taken  place.     Just 

■™b  they  got  to  town,  for  fear  he  should  lose  all  con- 

;  ■■"tt  with  him,  he  restored  to  him  the  knife,  but  irame- 

f'^  Udd  the  family  the  circumstance,  that  he  had  a  knife 

Mai  custody ;  he  did  not,  at  that  time,  think  him  in  poses- 

■•  of  his  right  mind.     They  went  to  Little  London,  the 

•*■*■»  Mr.  Higginson,  the  deceased,  and  Mr.  William 

^"••nwood;  he  stayed  there  two  or  three  days;  the  testator 

**™cd  in  the  same  slate  of  mind  as  in  London  ;  he  com- 

I™'  that  his   friends   had   deserted    him ;    Mr.  Jones 

*S*d*ithhim  upon  it,  that  this  was  not  true;  he  asserted 

^contrary  very  strongly,  and  affirmed  it  with  great  con- 

™*^  The  witness  applied  to  Dr.  Budd:  he  says,  Mr. 

*«fim  Greenwood's  conduct,  during  the  whole  that  he 

^r?e,  appeared  affectionate  and  anxious   in   the 

for  his  recovery.     He  saw  Mr.  Greenwood 

■^  in  London,  about  the  20th  of  June ;  he  found  him 
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1790.       Still  low  and  melancholy,  but  not  so  bad  as  before;   be 
May  13th.'    Continued  with  him  about  a  fortnight ;  he  says,  he  appeared 

to  have  a  great  dislike  to  his  brother,  and  to  be  in  great 

agmtut       indignation  with  him  ;  he  went  with  him  to  Little  London ; 

GftBENwooD.   during  that  visit,  he  talked  to  the  testator  often  of  the  mair   'i 

ner  in  which  he  behaved  to  his  brother;  the  reasons  he    i 

assigned  in  answer,  were  the  general  ill-treatment  which  he    i 

had  received.  : 

In  December,  1786,  the  deceased  came  to  Cambridge 
with  Mr.  Wilkinson ;  he  then  appeared  to  have  recovered 
his  senses ;  the  witness  then  talked  with  him  about  hb' 
brother ;  the  deceased  said,  he  would  convince  him  that  his 
brother  had  not  done  right,  and  he  called  him  a  hound,  a 
scoundrel,  and  a  villain. 

He  visited  him  again  in  Little  London,  in  Februafj,^ 
1787,  and  still  he  expressed  as  inveterate  a  dislike  to  hi^^ 
brother  as  he  had  done  at  the  preceding  visit. 

He  visited  him  again  on  the  4th  of  June,  he  then 
ceived,  for  the  first  time,  that  the  deceased  had  taken 
dislike  to  him,  the  witness,  and '  that  day,  at  the 
Tavern  at  dinner,  he  used  such  language  to  Mr.  Jones,  a 
if  he  thought  his  professions  of  friendship  were  vain ;  tha 
he  had  found  friendship  was  only  a  name ;  that  as  to  pria 
ciple,  and  those  things,  he  was  persuaded  that  no  sue 
thing  existed,  and  that  people,  who  pretended  to  be  frie 
could  desert  those  for  whom  they  professed  a  friendshft-li^ 
and,  towards  his  brother  that  day,  his  expressions  in  genet  "iJ 
were  harsh. 

Mr.  Greenwood  came  to  College  in  July,  1787,  he 
peared  to  him  then  to  be  quite  calm  and  reasonable,  i 
he  hoped  he  should  be  able  to  convince  him  that  his  i 
picions  of  his  brother  were  ill  founded ;  when  he  begaa  ^ 
speak  to  him  about  the  opinion  he  entertained  of  his  brotfai^^^ir 
though  he  was  calm  before,  he  turned  suddenly  round,  nCM^ 
looking  very  fiercely  at  him,  said,  "  Let  me  ask  you  a  qoi^*^ 
tion,  sir ;  was  it  or  was  it  not  by  your  advice  that  Dr.  B^^d^ 
was  called  in,  and  that  Price  was  retained?"  Mr.  Joli'^'^ 
was  very  much  surprised  with  his  behaviour,  and  told  hi^^ 
that  it  was  by  his  advice  Dr.  Budd  was  called  in  ;  that  th«** 
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be  grew  extremely  warm,  and  abused  him  for  the  advice  he        1790. 
Ugifen;  the  witness  offered  Mr,  Greenwood  his  hand  at    ~^  ,3^ 

fu6agf  he  refused  to  give  him  his  hand,  and  turned  away         

hmhly  from  him ;    he  says,  Mr.   Ghreenwood  never  con-      ^^.w*** 
mied  with  him  as  he  thought  rationally  upon  the  subject   QnssKwooa 
ef  the  quarrel  with  his  brother ;  when  he  came  to  Cambridge, 
in  the  month  of  May,  his  understanding  was  overset ;  that 
VIS  apparent  to  every  body  who  saw  him  and  conversed 
vidi  him. 

Kr.  Jones,  on  his  cross-examination,  says,  he  does  not 
bow  bow  the  testator  was  treated  between  the  10th  of 
Miy  and  the  20th  of  June ;  he  saw  no  violence  used  to 
b;  he  saw  nothing  to  render  it  necessary  to  put  on  a 
ttiit  waistcoat ;  his  complaint  was  of  the  manner  in  which 
Ik  wai  treated,  this  was  his  constant  complaint  against  his 
bother,  what  the  other  part  of  his  complaint  was  be  does 
Mt  know ;  that  during  the  time,  after  the  keeper  was  re- 
Med,  he  managed  his  own  affairs,  and  appeared  to  him  to 
let  with  discretion;  that  all  that  appeared  to  him  to  be 
vnog  was,  that  he  could  not  persuade  him  that  his  brother 
U  not  behaved  ill ;  he  does  not  believe  that  those  who 
bd  not  heard  of  his  derangement  would  have  discovered 
ibthe  had  been  in  such  a  situation. 

Mr.  Wilkinson  says,  he  was  acquainted  with  the  deceased 
il College;  they  took  their  degrees  together  in  1784;  he 
tnr  him  after  the  death  of  his  father,  in  November  Term, 
1786;  he  met  him  then  in  his  carriage  with  his  brother.  1  n  a 
^  time  after  that,  he  dined  with  him  at  the  Crown  and 
Koae;  he  had  heard  of  his  illness,  but  he  did  not  then 
blow  what  it  was ;  he  staid  in  the  room  at  the  Crown  and 
Boie  with  him  after  the  rest  of  the  company  was  gone,  as 
k  was  anxious  to  know  what  it  was ;  he  made  a  great  nutn- 
^  of  inquiries  about  it.  The  testator  described  his  illne:))) 
■  nrious  ways :  that  he  had  had  a  fever,  had  been  very  ill  ^ 
bthe  had  been  a  great  deal  in  the  house,  and  had  n«#« 
^  out  much;  Mr.  Greenwood  desired  him  to  go  home  (•' 
kii  chambers,  and  said  he  would  lay  before  him  a  ti*»*\ 
ibt  would  astonish  him.  He  went  with  him  to  Win  <  lum. 
^  then  he  told  him  he  had  been  confined ;  thai  h«  If.^' 
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1790.       kept  a  jouraal  which  he  would  shew  him ;  he  shewed  binv 
j^  ,g^     the  paper  altogether^  what  is  called  the  introduction,  and 

what  is  called  the  journal  were  produced  as  one   set  of 

*"^*J^"    papers;  he  also  produced  some  letters  which  very  much 
OaEXNwooD.    surprised  him,  and  he  left  him  in  great  agitation ;  he  de- 
sired that  he  might  meet  him  again,  and  discuss  the  matter 
with  him. 

From  Christmas,  1786  to  July,  1787,  he  had  many  con- 
versations with  him ;  he  endeavoured  to  convince .  him  how 
shamefully  he  had  acted  towards  his  brother.  The  witness 
had  applied  to  Mr.  Jones,  from  whom  he  learned  the  state 
of  Mr.  John  Greenwood's  mind;  he  represented  to  Mr. 
Greenwood  the  whole  state  of  his  case,  and  everything  that 
had  happened  to  him ;  he  acknowledged  it  was  so,  and  then 
charged  his  brother  as  the  author  of  that  force  that  had 
been  used  to  him  ;  he  also  charged  his  brother  with  having 
accused  him  with  not  feeling  for  his  father ;  he  said, 
that  they  bad  given  him  brandy  and  water,  in  which  they 
had  put  poison,  and  that  they  had  put  arsenic  into  his  tea- 
kettle ;  that  he  asked  the  witness  whether  he  would 
have  him  prosecute  his  brother;  that  he  certainly  woul 
prosecute  his  brother. 

The  witness  was  with  him  at  Little  London  at  Christma 
1 786,  and  they  went  from  thence  to  Cambridge,  he  watche 
the  testator  more  narrowly ;  he  behaved  to  his  brother  witKZ^ 
great  sullenness ;  he  never  answered  him  a  question  if  111 
could  possibly  help  it.  The  witness  then  attempted  t^ 
convince  him  that  his  suspicions  of  his  brother  were  withoi^  < 
foundation,  but  he  could  not  succeed ;  on  the  contrary,  h  ^r. 
prejudices  were  more  rooted,  and  his  antipathy  more  violenr:^ 
In  a  conversation  with  the  testator,  in  Easter,  1787,  tUF^ 
witness  told  him  he  distressed  him,  the  witness,  and  eve^^s 
other  man  at  his  table,  by  his  conduct  to  his  brother,  a^  ^ 
he  would  visit  him  no  longer  unless  he  altered  his  behavio  ^  "" 
to  his  brother  and  sister ;  after  this  conversation,  the  tesl*"  -^ 
tor  seemed  to  doubt  whether  his  conduct  had  been  correc — =? 
he  said,  "  Possibly  1  may  have  been  wrong,  I  will  alter,"  a''  =3" 
he  desired  the  witness  to  watch  whether  he  did  not  alter  ^V^i 
conduct  to  his  brother  and  sister ;  the  witness  observed       ^< 
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1790.      reTerie ;  that  he  never  broke  out  into  any  violent  expressions; 

jl^    ,gjjj     that  he  behaved  well  to  other  people,  but  to  them,  after  the 

— -        death  of  his  fiither,  he  behaved  with  reserve;  when  he 

mgam^     attempted  to  persuade   him  to  a  reconciliation  with  his 
OaxsMwooD.   brother,  he  said,  **  You  are  not  acquainted  with  half  the 
damned  villainy  that  exists  in  this  world." 

Ann  Walker  was  housekeeper  to  old  Mr.  Greenwood,  she 
left  the  family  in  August,  1786,  she  received  a  letter  from 
Mr.  Greenwood,  which  ie  dated  the  31st  of  May,  1786L 
—You  recollect  that  that  state  of  mind  is  supposed  to  con- 
tinue a  good  while  after  that  time — She  says  Mr.  Greenwood, 
the  deceased,  never  gave  her  the  least  ofience  he  seems  So 
apologize  for  in  his  letter.  She  saw  him  a  fortnight  before 
be  went  to  Lisbon,  she. called  to  ask  him  how  he  did,  he 
then  asked  her  if  she  knew  anything  of  the  damned  brandy 
and  water  that  was  given  him  at  the  time  he  was  taken  ill ; 
that  if  he  lived  to  return,  he  would  prosecute  Mr.  Higginson, 
Mr.  Livie,  and  his  brother,  and  he  asked  if  she  knew  where 
Price  lived. 

Mr.  Cawthorne  is  then  called ;  he  says  he  is  acquainted 
with  the  family,  that  they  always  appeared  to  live  upon 
good  terms  together.  He  called  upon  Mr.  Greenwood  a 
few  days  before  he  went  abroad  at  Little  London,  and  took 
leave  of  him  ;  he  found  him  in  the  parlour  with  his  brother, 
William  Greenwood,  and  with  Abraro  Greenwood.  William 
Greenwood  and  Abram  Greenwood  went  out  of  the  room. 
Then  Mr.  Cawthorne  said  to  the  testator,  he  hoped  he  was 
convinced  his  suspicions  of  his  brother  were  ill  founded,  that 
he  was  happy  to  see  his  brother  with  him,  and  he  hoped  he 
was  going  abroad  with  him  ;  his  answer  was, ''  He  go  with  a 
damned  rascal  !'*  and  made  use  of  very  strong  language 
indeed,  and  was  agitated  to  a  degree* 

John  Turner,  the  servant  says,  he  lived  with  the  family 
twenty  years,  that  they  lived  upon  the  most  friendly  and 
affectionate  terms,  that  there  was  no  disagreement  between 
the  brothers  ;  he  was  in  the  room  when  the  father  died,  the 
sons  came  into  the  room  very  much  affected,  Mr.  John  Green- 
wood said  he  would  try  to  be  a  father  to  his  sister.  The  next 
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daj  Mr.  Greenwood  was  taken  ill  of  something  like  an  ague,        1790. 
Atfn  Lifie  bid  the  witness  to  mix  some  brandy  and  water,    ~May  i  sthT" 

^Lud  pot  an  egg  into  it,  and  carry  it  up  to  Mr.  Greenwood  ;    .   

Yme  mixed  it  and  carried  it  up,  and  Mr.  Greenwood  drank  it ;       againu 

^^irben  he  sat  down  to  dinner  he  again  complained  that  he    ®*k«>'^«>»- 

'was  chilly,   his    brother   then   proposed    to   send  for   an 

apothecary,  the  apothecary  was  sent  for,  the  testator  went 

to  bed ;  he  asked  the  witness  what  he  had  given  him  in 

ibe  brandy  and  water,  and  seemed  to  suspect  something 

bsd  was  put  into  it;  medicines  were  sent,  the  brother  asked 

Mm  to  take  the  medicine,  he  did  take  it ;  he  then  said, 

^  Ton  are  a  villain,  you  begin  betimes  ;"  and  he  said,  he  was 

nre  there  was  something  poisonous  put  into  the  brandy  and 

vster  by  Ills  direction.  In  the  morning  he  was  much  better, 

he  laid  he  had  been  acquainted  with  what  he  had  said  of 

his  brother  over-night,  and  was  sorry  he  had  used  those 

hirsh  expressions.     The  next  day  he  became  worse,  and 

the  same  sort  of  suspicions  returned  again,  and  he  began 

to  be  deranged,  that  he  had  thought  he  had  seen  his  father 

in  the  room,  sometimes  he  whistled,  sometimes  clapped  his 

hands  together,  and  became  quite  deranged.     On  the  next 

day  he  seemed  cool  and  collected,  and  much  better  in  mind, 

but  it  was  impressed  on  his  mind,  then,  that  he  was  going  to 

die;  he  sidd  he  thought  he  had  no  occasion  to  make  a  will, 

as  what  property  he  had  would  go  to  his  brother  and  sister, 

they  might  divide  the  property  between  them,   only   he 

^rished  to  leave  a  thousand  pounds  to  Mr.  Jones,  that  he 

had  no  further  occasion  to  make  a  will.     Afterwards,  he 

mentioned  his  suspicions  that  something  had  been  given  to 

him  in  the  brandy  and  water  to  take  away  his  life  while  he 

wis  confined ;   the  witness  did  not  know  of  any  constraint 

used  but  what  was  necessary ;  as  for  himself,  he  told  the 

brother  that  he  durst  not  wait  upon  him,  he  had  so  alarmed 

him  with  threatenings  and  imprecations.     On   the  7th  of 

May,  he  said  the  deceased  had  symptoms  of  the  chillings, 

which  caused  him  to  be  extremely  suspicious  and  doubtful 

d  every  body  ;  the  witness  observed  that  at  his  dinner  he 

cut  off  all  the  outside  of  his  meat,  and  only  ate  the  inside, 

and  likewise  his  bread ;  he  refused  eating  vegetables,  salt- 
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1790.       butter,  and  cream,  that  he  filled  his  tea-kettle  for  himself, 
jl^y  ^3^      afterwards  he  had  a  tin  kettle  bought,  which  he  kept  for  him- 

self,  and  he  declared  that  be  had  this  tea-kettle  bought  that 

agaimt  nothing  might  be  brought  to  him  but  what  he  himself  ap- 
Gemnwood.  proved.  In  July,  1787,  the  witness  says  he  told  Mr.  Green- 
wood how  uneasy  his  behaviour  to  him,  the  witness,  had 
made  him,  and  asked  what  was  the  occasion  of  it ;  Mr. 
Greenwood  said  the  witness  need  not  be  surprised,  con- 
sidering what  he  had  done  for  him.  The  witness  pro- 
ceeded to  ask  if  he  accused  him ;  Mr.  Greenwood  said, 
he  must  be  conscious  that  he  had  given  him  something 
in  the  brandy  and  water,  and  must  be  assured  of  his 
villainous  conduct  towards  him,  he  knew  it  was  done  by 
the  direction  of  his  brother,  that  he  had  meant  to  put  a 
stop  to  it  himself,  but  upon  further  consideration  he  found 
it  would  give  him  more  pleasure  to  make  a  public  example 
of  his  brother.  The  witness  endeavoured  to  defend  his 
brother,  the  testator  said  he  was  convinced  of  it,  it  was 
impressed  upon  his  mind,  it  could  never  be  erased ;  if  an 
angel  were  to  come  down  from  Heaven  to  tell  him  to  the 
contrary,  he  would  not  believe  it :  he  said  his  friends  had 
treated  him  with  treachery  and  deceit ;  he  asked  the  witness 
if  he  would  go  with  him  to  Lisbon  ;  he  agreed  to  go  with 
him.  Three  or  four  days  before  he  went,  he  said,  he  meant 
to  sell  his  carriage  and  live  stock  at  Little  London ;  the 
witness  said  he  was  sorry  to  hear  it,  on  account  of  his 
brother  and  sister,  who  were  then  unprovided  with  a  com- 
fortable residence ;  he  said,  that  he  did  not  think  so,  that 
his  sister  might  go  and  live  with  her  friends,  they  would  be 
glad  to  see  her,  but  as  for  that  villain  his  brother,  he  should 
provide  a  habitation  of  another  sort  for  him,  and  in  the 
meantime  he  might  go  about  his  business.  The  witness 
saw  the  journal  in  August  or  September,  1786,  and  he  saw 
it  several  times  afterwards  in  his  hand,  it  seemed  to  engage 
his  attention  very  much ;  he  heard  the  cousin,  in  whose 
favour  the  will  is  made,  reading  part  of  the  journal  to  the 
testator  a  few  days  before  he  left  England ;  he  was  on  the 
other  side  the  wainscoat ;  he  heard  Mr.  Abram  Greenwood 
read  it ;  he  said,  the  testator  told  him  he  was  going  to  make 
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hisirill;  he  desired  him  to  shut  the  door  and  let  nobody        1790. 
in;  tbatMn  Abram  Greenwood  was  with  him  on  the  fore- 
noon of  the  day  on  which  the  will  was  made.     The  will 
was  made  between  the  6th  and  7th  of  December,  and  he    ^^a^^i^^ 
went  on  the  8th.  Greenwood. 

After  they  arrived  at  Lisbon,  the  deceased  told  the  witness 
be  expected  a  letter  from  London,  and  hoped  to  hear  that 
that  TJllain  his  brother  was  laid  fast ;  he  then  said,  he  was 
not  asked  anything  respecting  this  account  that  he  gave 
about  the  reading  the  journal  on  the  last  trial ;  that  it  did 
not  occur  to  him  as  material ;  he  said,  that  it  did  not  strike 
bim  that  this  behaviour  of  Abram  Greenwood,  in  reading 
Cbe  paper,  was  at  all  improper,  had  he  thought  it  improper, 
he  would  have  mentioned  it.     Between  July,  1786,  and 
July,  1787,  he  never  expressed  the  cause  of  his  disgust  to 
witness,  till  he  inquired  of  him ;  he  said  his  looks,  deport- 
ment, and  manner,  in  general,  shewed  something  was  amiss ; 
he  said,  sometimes  that  his  brother  was  very  expert  in  em- 
ploying doctors  to  give  him  medicines  to  injure  his  health, 
or  to  that  purpose ;  that  he  understood  what  he  was  about. 
The  witness  says,  he  informed  Mr.  Greenwood  of  the  con- 
versation he  had  with   his  brother,  that  neither   he  nor 
William  Greenwood  ever  proposed  to  do  anything  in  con* 
sequence  of  that  behaviour.     He  did  not  insinuate  to  Mr. 
William   Greenwood,   that  his   master  was  mad,  that  he 
would  not  insinuate  it  to  him,  because  he  thought  it  was 
something  material ;  he  says,  Mr.  William  Greenwood  cer<^ 
tainly  knew  that  Mr.  John  Greenwood  was  going  to  Lisbon; 
that  he  was  certain  Mr.  William  Greenwood  did  not  dare  to 
propose  anybody  to  go  with  him  to  Lisbon,  because  it  would 
have  deranged  him,  at  least  his  brother  would  have  been 
extremely  dissatisfied  if  he  had  proposed  it. 

Gentlemen, — This  long  account  is  the  evidence  on  one 
side  or  the  other — ^and  the  question  now  is,  for  you  to  draw  the 
fiur  result  that  ought  to  be  drawn  from  this  evidence — and  I 
can  only  leave  off  where  I  began,  by  stating  to  you  that  the 
inquiry  and  the  single  inquiry  in  the  cause  is,  whether  he 
was  of  sound  and  disposing  mind  and  memory,  at  the  time 
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1790.        when  he  made  his  will;  however  deranged  he  might  be 
May  I3tli.~  before,  if  he  had  recovered  his  reason  at  that  time,  he  was 

competent  to  make  his  will. 

against  And  1  take  It  a  mind  and  memory  competent  to  dispose 

Orienwood.  ^f  jjjg  property,  when  it  is  a  little  explained^  perhaps  may 
stand  thus ; — having  that  degree  of  recollection  about  him 
that  would  enable  him  to  look  about  the  property  be  had 
to  dispose  of,  and  the  persons  to  whom  he  wished  to  dispose 
of  it.  If  he  had  a  power  of  summoning  up  his  mind  so  as 
to  know  what  his  property  was,  and  who  those  persons 
were  that  then  were  the  objects  of  his  bounty,  then  be  was 
competent  to  make  his  will. 

Gentlemen,  The  conduct  which  he  held  to  his  brother^ 
certainly  is  considerably  unaccountable — if  whenever  his 
brother's  name  occurred,  instantly  a  fit  of  delirium  had 
seized  him,  then  I  should  conceive  that  he  was  not  com* 
petent  to  make  his  will ;  but  if  his  mind  remained  entire,  if 
he  had  new  raised  up  prejudices  against  his  brother,  though 
upon  improper  grounds,  yet  if  they  were  such  prejudices  as 
might  reside  in  a  sound  mind ;  it  is  hard  that  those  pre* 
judices  should  lead,  to  conclusions  unfavourable  to  his 
brother ;  but  hard  as  the  case  may  be,  it  is  better  that  a 
thousand  hard  cases  should  take  place,  than  that  we  should 
remove  the  landmarks  by  which  man's  property  is  to  be 
decided* 

It  is  for  you  to  look  at  that  conduct  to  his  brother,  to  see 
whether  it  is  evidence  of  a  derangement  of  mind,  or  whether 
only  an  unreasonable  prejudice  which  he  indulged  against 
his  brother-^if  it  be  the  last,  that  did  not  unfit  him  to  make 
his  last  will  and  testament. 

A  multitude  of  instances  there  have  been,  where  men  have 
taken  up  prejudices  against  their  nearest  and  dearest  re- 
lations— it  is  the  history  of  every  week  in  the  year,  and  the 
history  of  almost  every  family  at  one  time  or  other,  that 
harsh  dispositions  have  been  made,  that  unreasonable  pre- 
judices have  taken  place,  that  one  child  standing  equally 
near  in  blood  has  been  preferred  to  another  ;  and  if  once  we 
get  into  digressions  of  that  kind,  then  we  get  upon  a  sea 
without  a  rudder — ^wKere  will  you  stop — what  partiality  will 
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be  enough  to  set  aside  a  will — and  what  partiality  will        1790. 
you  gife  #ay  to,  and  say  the  will  is  good  ?    These  are      jf^y  i^^ 

foeitions  which  the  most  correct  and  acute  mind  that  ever         

addieised  himself  to  the  consideration  of  questions  will  not        aganut 
he  able  to  settle.  Gebenwooi^ 

Foa  are  to  consider  whether  his  mind  was  entire  to  make 

the  disposition'-Hiot  whether  the  disposition  was  whimsicali 

cnel;  what  none  of  you  retiring  to  your  own  bosoms  and 

coDeeting  your  own  feelings,  would  have  made — but  to  see 

iliecher  it  was  the  disposition  of  this  man's  mind,  exercising 

the  fiicoltiet  of  his  mind  at  a  time  when  in  possession  of 

those  fiiculties. 

If  yoQ.tliinky  that  whenever  that  topic  occurred  to  him,  it 
totally  deranged  his  mind,  and  prevented  him  from  judging 
of  who  the  objects  of  his  bounty  should  be,  according  to  his 
own  will — then  the  will  cannot  stand,  and  then  you  will 
find  for  the  defendant ;  but  if  you  think  he  was  of  competent 
nmid  to  make  his  will — to  exercise  his  judgment — however 
diat  might  be  disturbed  by  passions  which  ought  not  to  be 
eneoiiraged,  then  the  will  ought  to  stand.  It  is  for  you  to 
dedde,  and  the  care  and  attention  you  have  paid,  has  made 
it  unnecessary  for  me  to  say  so  much  as  I  have  said,  in  ad-* 
fition  to  the  evidence. 

Verdict  for  the  Plaintiff. 
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KbED   V.   EVERARD.  ^^^^- 

January  Hth. 

Addam  movedf  for  leave  to  re-examine  a  witness  Anintererted 
onder  the  following  circumstances.     The  witness,  a  had  been  ex- 
solicitor,  had  retained  the  proctor  in  the  cause,  and  Jilted,  oiderai 
considered  himself  responsible  for  costs  ;  the  proctor  iJo^JeTJ^mo: 
was  now  ready  to  release  the  witness;  publication  tion6«forf  pub- 
had  not  passed. 

PhiUimore  and  Haggard^  contra. 

Sia  Herbert  Jemner  Fust. 
The  present  application  is  for  leave  to  have  re. 
produced,  re-sworn,  and  re-examined,  a  witness  who 
has  been  already  examined,  and  who,  as  I  am  in- 
formed, is  an  important  witness  in  the  cause.  This 
person  is  a  solicitor,  and  he  has  retained  the  proctor 
in  the  cause,  and,  as  I  suppose  in  answer  to  an  in- 
terrogatory, has  admitted  that  he  considers  himself 
responsible  to  the  proctor  for  his  costs.  A  release  is 
now  tendered  to  the  party,  and  the  Court  is  moved 
to  permit  him  to  be  re-examined,  and  I  see  no 
reason  for  supposing  that  this  measure  has  arisen 
from  a  disclosure  of  any  portion  of  the  evidence 
given  by  the  witness  in  the  cause,  save  as  to  his 
having  admitted  his  responsibility  for  costs.  I 
know  of  no  instance  where  such  a  motion  has  been 
refused,  when  made  before  publication  ;  it  is  a  very 
different  thing  when  it  is  made  after  publication, 
and  the  reason  for  the  difference  is  self-evident ; 
when  once  the  evidence  is  published  and  known  to 
the  proctor,  or  to  the  parties,  it  would  be  very  in- 
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January  11th. 

Keed 
againtt 

EVERARD* 


convenient  if  parties  could  add  to  the  evidence  ;  but 
this  reason  does  not  apply  to  an  application  before 
publication.  The  Court  is  disinclined  to  shut  out 
the  evidence  of  any  party,  more  especially  of  import- 
ant witnesses. 
Motion  granted. 
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1843. 


January  11th. 

A  citation  *'  to 
appear  and 
answer  in  a 
cauae  of  nullity 
of  marriage." 
Held,  a  suffi- 
cient descrip- 
tion of  the  na- 
ture of  the  suit 
Protest  to  ap- 
pearing thereto 
oTerruTed. 


WooLLEY  V.  Morgan,  falsely  calling  herself 

WOOLLEY. 


In  this  case  a  citation  had  issued,  calling  on  Mary 
Ann  Morgan,  falsely  calling  herself  WooUey,  and 
the  wife  of  John  Woolley,  "  to  appear  personally  or 
by  proctor,  at  a  certain  place,  on  a  certain  day  and 
hour,  then  and  there  to  answer  to  the  said  John 
Woolley  in  a  caitse  of  nullity  of  marriage.^* 

The  party  cited  appeared  under  protest. 


Addams  in  support  of  the  protest. 

A  sentence  must  be  conformable  to  the  citation, 
and  to  the  libel,  and  more  especially  to  the  citation. 
There  may  be  precedents  in  which  citations  have 
issued  in  a  similar  form  to  the  present,  but  there  is 
no  recorded  case  where  an  objection  to  such  a  cita- 
tion has  been  taken  by  protest ;  it  would  be  too  late 
to  take  such  an  objection  after  appearance.     A  party 
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is  entitled  to  know  the  particular  grounds  of  the      1343. 
offence  for  which  he  is  cited,  Wright  v.  Ellwood.  (a)  January  nth. 

WOOLLIY 

The  Queen*s  Advocate  and  Robinson  contra.  m^ r<^. 

A  citation  must  contain  the  name  of  the  Judge, 
of  the  plaintiff,  of  the  defendant,  the  cause  of  suit, 
the  time,  and  the  place  of  appearance.     The  object 
of  the  citation  is  to  procure  the  attendance  of  the 
party  cited  in  this  Court ;  it  is  analogous  to  the  writ 
of  the  Common  Law  and  the  subpoena  in  Chancery. 
A  party  may  be  compelled  to  answer  to  matter  not 
contained  in  the  citation,  Barrett  v.  Barrett,  (b) 
A  citation  in  a  suit  for  subtraction  of  tithes  never 
specifies   whether  the    particular  subtraction  is  of 
com  or  of  hay ;  so,  in  causes  of  perturbation  of 
seat,  the  particular  acts  of  perturbation  are  never  set 
out ;  in  a  suit  for  dilapidations  the  citation  does  not 
mention  whether  the  dilapidations  exist  in  the  par- 
sonage house  or  in  the  out-buildings.     In  a  suit  for 
defamation,  a  party  is  cited  ''  to  appear  in  a  certain 
cause  of  defamation  or  slander ;"  this  last  is  a  strong 
instance,  because  this  Court  has  not  exclusive  cog- 
nizance of  defamatory  words,    whereas   it   has  in 
causes  of   marriage.     In  the  cases  of  Ruding  v. 
Smithj  (c)  and  Cope  v.  Burt,  {d)  the  citations  were 
in  the  same  form  as  iti  the  present  case.     Wright  v. 
EUwoody  (e)  only  shews  that  a  party  may  in  a  cita- 
tion elect  to  bind  himself  as  to  the  explicit  grounds 
of  his  charge. 

Addams  in  reply.     In  neither  of  the  two  cases 
mentioned  did  the  parties  cited  appear  under  pro- 

(«)  1  Curt.  49.  (6)  1  Hagg.  22.  (c)  2  Cons.  371,.. 

(d)  1  Cons.  434.  (p)  1  Curt.  49. 

z  2 
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1843.      test.     There  is  no  analogy  between  a  citation  and 

January  iith.  the  Common  Law  writ  or  Chancery  subpoena ;  this 

w^^iY    is  ^  Court  of  very  limited  jurisdiction,  and  a  citation 

mLi^k.     ™^^^  ^^^^  ^^^^  ^^^  Court  is  not  about  to  transgress  it. 

Judgment. 
Sir  HisRBERT  Jenner  Fust. 

A  citation  ought  to  contain  the  grounds  for  which, 
and  the  matter  to  which,  the  party  is  called  to 
answer ;  but  when  nullity  of  marriage  is  stated  as 
the  catua  oh  gtiam^  this  Court  having  general  juris- 
diction over  all  grounds  of  nullity  of  marriage,  and 
there  being  no  inveterate  practice  the  other  way,-— 
indeed,    examples  to  the  contrary  are  shewn, — I 
•think  that  this  citation  is  sufficient.     I  see  no  incon- 
venience which  can  result  from  the  party  being 
compelled  to  appear  to  this  citation.     The  case  of 
Wright  v.  Ellwood  in  no  way  militates  against 
this ;  there  the  party  had  elected  by  the  terms  of  the 
citation  to  confine  the  causes  of  nullity  to  certain 
particular  grounds.     It  may  perhaps  be  convenient^ 
in  many  instances^  to  set  forth  the  particular  grounds 
of  nullity  on  which  the  libel  is  to  be  founded  ;  bat 
I  do  not  think  that  it  is  absolutely  requisite  to  do 
so.     In  this  case  I  must  assume  that  the  party  cited 
has  a  sufficient  knowledge  of  the  cause  for  which 
she  is  cited  to  appear. 

I  think  the  instances  cited  at  the  bar,  and  parti- 
cularly the  case  of  a  citation  in  a  cause  of  defamation^ 
bear  out  this  view  of  the  case. 

Overrule  the  protest^  and  assign  the  party  to 
appear  absolutely. 
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Stone  v.  Stone.  ^^^' 

January  18th. 

This  was  a  question  as  to  the  allotment  of  alimony  in  aUooing 
pendente  lite.     The  allegation  of  faculties  was  ob-  dfntf /Lthe 

.     ^    J  ^     1  rereriionaiy 

jeCted  to  by  ioteratt  of  the 

hwbaiid  may 
be  pleaded. 

Addams  and  Jennefj  and  supported  by  the  Queen's  ^^JlJi^^ 
Advocate  and  Bat/ford. 

juoombnt. 
Dr.  Lushinoton. 
Tlie  whole  of  the  objections  to  this  allegation  of 
bculties  are  concentrated  in  the  objection  to  the 
irticley  which  pleads  the  presumptive  interest  of  the 
husband.  The  general  principle,  regulating  such 
allegations,  is  this,  the  wife  is  at  liberty  to  plead  the 
inoome  of  the  husband,  and  the  sources  from  whence 
it  is  derived ;  with  regard  to  his  reversionary  pro- 
perty,— and  by  the  word  reversionary  I  mean  such 
property  as  the  husband  is  entitled  to  for  a  vested 
interest  expectant  on  the  death  of  some  person,  or 
on  the  happening  of  some  other  contingency, — it  is 
both  usual  and  proper  thdt  such  property  should  be 
stated.  I  think  that  with  regard  to  permanent 
alimony  the  Court  would  make  a  different  allotment 
in  a  case  where  the  income  of  the  husband  was 
derived  from  his  sole  personal  labour  or  exertions, 
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Stonb 
againtt 
Stonx. 


1843.  from  what  it  would  do  when  he  had  moreover  a 
January  18th.  large  reversionary  property  in  expectancy.  There- 
fore, it  does  not  appear  to  me,  that  there  is  any 
objection  to  pleading  the  husband's  reversionary 
property.  The  article,  however,  pleads  what  is  the 
amount  of  the  property  of  the  father  of  the  husband, 
without  discriminating  between  what  is  reversionary 
interest,  and  what  a  mere  presumptive  expectancy 
in  the  husband.  A  case  may  possibly  arise  in  which, 
under  very  peculiar  circumstances,  the  Court  would 
allow  the  property  of  the  husband's  father  to  be 
stated  ;  this,  however,  is  not  such  a  case. 

I  think  this  allegation  must  be  reformed,  by 
pleading  that  G.  S.,  the  party  in  the  cause,  is  en- 
titled —  by  this  I  mean  legally  and  absolutely 
entitled,  not  in  mere  expectancy — to  freeholds, 
leaseholds,  and  copyholds,  of  such  and  suck  a 
value, 

I  see  no  objection  to  such  pleading,  it  will  exclude 
all  question  as  to  mere  expectancies,  and  allay  all 
fear  as  to  the  father  of  G.  S.  being  led  to  make  a 
disposition  of  his  property  so  as  to  defeat  any  rea- 
sonable expectation  which  his  son  may  have  from 
his  bounty. 
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Williams  v.  George  and  Nunn. 


This  was  an  appeal,  from  a  decree  of  the  Con- 
sistorial  Episcopal  Court  of  Saint  David's,  Carmar- 
then ;  the  facts  of  the  case  are  as  follows : — 

In  the  year  1835,  the  parish  church  of  Minever, 
ID  the  county  of  Pembroke,  being  in  a  dilapidated 
state,  it  was  resolved,  by  the  parishioners  in  vestry 
assembled,  that  the  church  should  be  taken  down 
and    rebuilt;    and   that,    to   defray    the   expenses 
thereof,  a  rate  of  five  shillings  in  the  pound,  on 
the  annual  value  of  the  rateable  property  in  the 
parish,  should  be  made.     To  this  rate  Mr.  John 
Moy,  a  parishioner,  was  assessed  in  the  sum  of  (il/.; 
this  sum  he  refused  or  neglected  to  pay.     Mr.  Moy 
died  in  the  month  of  February,  1837 :  at  the  time 
of  his  death  no  proceedings  had  been  instituted  to 
recover  from  him  the  proportion  of  the  rate  at  which 
he  had  been  assessed.    Mr.  Moy,  by  will,  appointed 
Mr.  Williams,  (the  appellant  in  this  case,)  and  a 
Mr.  Lewis,  his  executors ;  Mr.  Williams  proved  the 
will  in  the  year  1837.     In  the  month  of  March, 
1841,  a  citation  was  served  on  Mr.  Williams,  as 
the  sole  acting  executor  of  Mr.  Moy,  calling  on  him 
to  appear  in   the    Diocesan   Court   to  answer   to 
William  George  and  James  Nunn,  the  then  church- 
wardens of  the  parish  of  Minever,  in  a  cause  of 


1843. 

Jaauary  20th. 

The  executor 
of  a  deceased 
parishioner 
cannot  be  cited 
in  an  Ecclesi- 
astical Court, 
in  respect  of  a 
church-rate 
due  from  his 
testator. 

An  appeal 
Court,  in  order 
to  prevent  a 
failure  of  jus- 
tice, may  cor- 
rect the  irregu- 
lar procedure 
of  an  inferior 
Court;  («.  ^.> 
by  perroittinp; 
an  examination 
of  witnesses,  or 
receiving  ad- 
ditional articles, 
in  supply  of 
requisite  aver- 
ments omitted 
in  a  libel  given 
in  in  an  inferior 
Court. 
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^^3,  subtraction  of  church-rate.  Mr.  Williams  having 
January  aotn.  appeared  to  this  citation,  a  libel  was  given  in  ; 
whereupon  the  proctor  for  Mr.  Williams  applied  to 
the  Court,  to  suspend  all  proceedings  until  a  pro- 
hibition could  be  moved  for;  the  application  was 
refused,  and  the  libel  admitted.  In  September, 
1841,  four  witnesses  were  produced  on  the  libel, 
three  of  whom  were  sworn  and  examined,  and  were 
cross-examined  on  behalf  of  the  defendant.  The 
defendant  gave  in  no  allegation  ;  on  his  behalf,  how- 
ever, two  witnesses  were  produced  and  examined, 
and  one  of  them  was  cross-examined.  On  the  14th 
of  October,  1841,  the  Judge  pronounced  the  con- 
tents of  the  libel  to  be  fully  proved,  and  condemned 
the  defendant  in  the  sum  of  6lZ.,  and  the  costs. 

From  this  decree  an  appeal  was  prosecuted  to 
this  Court.  On  the  process  being  transmitted,  no 
depositions  were  found  annexed,  and  on  inquiry, 
the  fact  of  the  witnesses  having  been  examined 
and  cross-examined  vivd  voce  in  the  Court  below 
was  shewn. 

A  motion  was  now  made  to  this  Court,  by  the 
proctor  for  the  respondent  James  Nunn,  to  permit  evi- 
dence to  be  taken  on  the  libel ;  the  Court  refused  to 
accede  to  this  request  by  way  of  motion ;  whereupon 
the  proctor  prayed  to  be  heard  in  the  matter  on  his 
petition,  which  the  Court  was  pleased  to  allow  of. 
An  act  on  petition  was  given  in,  praying,  that  wit- 
nesses might  be  examined  on  the  libel,  and,  if 
necessary,  cross-examined. 

William  George,  one  of  the  plaintiffs  in  the  Court 
below,  had  ceased  to  be  churchwarden  in  April, 
1841,  and  he  then  sent  a  notice  to  the  proctor  em- 
ployed for  himself  and  Mr.  Nunn  to  the  following 
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WlLUAMS 

Ofaintt 
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and 
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efect:— '^Take  notice  that  John  Thomas  is  made 
cliurchvarden  in  my  stead,  and  you  are  requested    January  20tb. 
to  get  his  name  put  instead  of  mine." — The  pro- 
ceedings in  the  cause  had  been  continued  to  be 
f    prosecuted  in  the  joint  names  of  Messrs.  Nunn  and 
George.      Mr.  George    refused  to  appear  to  the 
citation  on  the  appeal ;  this  Court,  on  motion,  de- 
eidedy  that  he  was  properly  made  a  party  respondent, 
and  directed  that  he  should  be  admonished  to  ap- 
pear :  this  having  been  done,  and  Mr.  George  not 
having  appeared,  the  Court  pronounced  him   in 
contempt,  and  directed  his  contempt  to  be  signified. 
Mr.  George  then  appeared,  and  having  purged  his 
contempt,   gave  a  negative  issue  to  the  libel  of 
appeal. 
The  grounds  of  the  appeal  were  as  follows : — 
That  the  citation,  in  the  Court  below  was  issued 
against  the  appellant  Mr.  Williams,  only,  and  not 
against  him  and  Mr.  Lewis,  they  both  being  named 
as  executors  in  the  will  of  Mr.  Moy : — '*  That,  on  the 
&oe  of  the  rate  it  does  not  appear,  neither  is  it 
proved,  that  any  license  or  faculty  for  pulling  down 
the  parish  church  of  Minever  was  obtained  at  the 
time  when  the  rate  was  made ;  that,  by  the  exhibit 
annexed  to  the  libel,  (a  copy  of  the  minutes  of  the 
▼estry  at  which  the  rate  sued  for  was  made,)  it  is 
recited,  that  a  rate  of  five  shillings  in  the  pound » 
upon  the  annual  value  of  all  the  rateable  property 
within  the  parish,  was  made  upon  all  the  parish- 
iooers,  towards  removing  and  rebuilding  the  parish 
church,  by  virtue  of  the  40th  section  of  the  69 
Geo.  3,  c.  134 ;  and  that,  it  does  not  appear  that 
the  consent  of  the  ordinary,  or  of  the  patron,  or  of 
the  incumbent,  or  of  the  lay  impropriator,  has  been 
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1843.       obtained    for  such    purpose: — That,    by  the  25t 

January  20th.  section  of  the  Same  act,  no  rate,  for  the  purpose  < 

m^iAUB     building  or  enlarging  any  church,  shall  exceed  on 

G^m      shilling  in  the  pound  in  any  one  year,  or  the  amouE 

of  five  shillings  in  the  pound  in  the  whole,  upon  th 

annual  value  of  the  property  in  any  parish." 

Addamsj  in  support  of  the  petition,  of  the  re 
spondent  Nunn. 

Every  Court  possesses  the  power  of  regulatin] 
its  own  practice ;  this  is  a  privilege  inherent  I 
every  Court.  It  appears,  that  the  Diocesan  Cour 
of  St  David's  takes  evidence  viva  voce^  a  mod 
generally  considered  preferable  to  taking  deposition 
in  writing :  such  is  not  the  practice  of  this  Courf 
but,  inasmuch  as  an  appeal  lies  to  this  Court  iroc 
the  Court  of  St.  David's,  and  this  Court  will  nc 
examine  the  witnesses  viva  voce,  it  must  order  thei 
to  be  examined  according  to  its  own  form.  Th 
Court  of  St.  David's  was  not  bound  to  conform  ii 
practice  to  that  of  this  Court,  merely  because  ai 
appeal  may  be  had  to  this  Court,  no  inferior  tri 
bunal  is  bound  to  contemplate  an  appeal  from  it 
sentence.  The  appellant  has  himself  committe< 
the  irregularity  of  which  he  now  complains. 

With  respect  to  the  objections  to  this  rate,  the; 
are  of  a  nature  which  can  only  be  taken  advantag 
of  by  way  of  plea,  and  the  appellant  has  not  give 
in  any  plea. 

The  appeal  proceeds  partly  on  a  mistaken  con 
struction  of  the  26th  section  of  the  act ;  the  word 
'^  not  exceeding  the  amount  of  one  shilling  in  th 
pound  in  any  one  year,  or  the  amount  of  fiv 
shillings  in  the  pound  in  the  whole," — mean,  i\\i 
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if  the  whole  sum  does  not  exceed  five  shillings  it       18^« 


maybe  raised  in  one  year ;  but  if  it  exceeds  five   January 201b. 
ahilliDgs,  then  it  must  not  be  raised  all  in  one  year,      wIZITImr 
hat  by  iostalments  of  one  shilling  in  each  year, 
until  the  whole  is  raised. 


PhUkmore^  R,,  for  the  respondent  George. 

Robinson  and  Jenner  for  the  appellant.     An  ap- 

pol  is  a  matter  of  right,  and  a  party  seeking  for  a 

KBtence  in  an  inferior  Court  must  take  care  to 

<*tain  it  in  such  a  form  that  he  can  abide  by  it  in 

a  Court  of  appeal.     The  proceedings  in  this  case 

*8  not  simply  irregular,   but   erroneous;    irre- 

JoJarity  may  be  cured  in  a  Court  of  appeal,  error 

MMot,  Levi  V.  Ward  (a).     It  has  been  held,  by 

"C  Judge  of  the  Consistory  Court,  that  a  church- 

^^h  personal  obligation,  if  so,  actio  personalis, 

■^^  cum  persond ;  if  otherwise,  it  be  a  debt,  the 

cwentor  cannot  be  sued  for  a  debt  in  this  Court, 

WJSam  on  Executors  {b).     The  requisites  of  the 

Ckorch  Building  Act  are  not  pleaded  to  have  been 

complied  with ;  it  was  the  duty  of  the  parties,  who 

woght  to  recover  the  rate,  to  shew  that  the  act  had 

been  complied  with.     Blunt  v.  Harwood  (c). 

Sir  Herbert  Jenner  Fust. 
This  is  an  appeal  from  the  Consistory  and  Epis- 
copal Court  of  the  Diocese  of  St.  David,  and  the 
proceedings,  certainly,  do  not  afibrd  a  very  favour- 
aWc  specimen  of  the  practice  in  that  Court:  1 
never,  in  the  whole  course  of  my  experience,  saw  a 


GtOROE 

and 
NuNN. 


(•)  1  Sim.  &  StU.  334. 


(6)  p.  1230.  (c)  I  Curt.  649. 
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1843.      case  in  which  such  great  irregulariti< 


jamiarysodi.  Committed. 

w^IIIiljii        The  proceedings  commenced  by  a 
SS^m     subtraction  of  church-rate,  issuing  in  i 
^        and  calling  on  Mr.  Williams,  as  the 
executor  of  John  Moy,  late  a  parish: 
parish  of  Minever,  in  the  diocese  of  & 
appear  and  answer  to  the  suit:    the 
having  appeared,  a  libel  was  given  in 
sued  for  is  61 2.,  for  one  rate  only;  tl 
does  seem  a  very  large  rate  to  be  sue< 
contribution  of  one  individual  parish! 
ordinary  repairs  of  the   parish  churc 
looking  to  the  libel,  it  appears,  that  1 
not  for  repairing,  but  for  pulling  do 
building  the  parish  church ;  the  rate  if 
the  libel,  it  is  in  this  form :  **  Be  it 
that  we  the  churchwardens  and  other 
of  the  parish  of,  &c.,  do  hereby,  at  ou 
ing,  duly  convened  in  pursuance  of  a 
several  acts  of  Parliament,  and  mor 
an  act  of  the  59  Geo.  3,  c.  134,  ss.  2' 
ing  and  enlarging  churches,  wholb 
means  of  rates,  tax  and  rate  the  par 
parish  at  five  shillings  in  the  pour 
nual  value  of   the   rateable   prop 
parish,  the  same  being  for  and  tow 
and  rebuilding  of  the  parish  churc 

Therefore  this  is  no  common 
although  the  sum  sued  for  is  larg 
as  the  share  of  one  parishioner  o 
ing  the  church,  it  probably  is  no 
the  purpose  of  removing  and  rel 

It  appears  by  the  libel,  as  / 
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^hw,  and  by  the  tenor  of  the  sentence,  which  was      184S. 
/voiioiinced  so  long  ago  as  October,  1841,  that  the  Jaoairy  aoth. 
^10  qoertion  was  made  in  1835  :  this  is  a  most     w^ZLu 
Mtrtliog  &ct  at  the  very  outset  of  the  proceedings.       32»*mi 
It  has  been  objected,  to  entertaining  this  appeal,       ^^^ 
that  the  proceedings  are  not  simply  irregular,  but 
enoueoas,  and  it  is  said  that,  aldiough  this  Court 
would  be  anxious  to  prevent  a  iailure  of  justice^ 
from  mere  irregularities  in  an  inferior  Court,  yet, 
lint  where  the  whole  proceeding  has   been  of  so 
cfiMieous  a  character,  as  in  this  case,  the  Court 
woold  not  be  inclined,  even  if  able  to  do  so,  to  ex- 
tend any  indulgence  to  the  respondents.     Now,  if 
dttdrcamstances  of  this  case  shall  be  found  to  be 
trii  as  to  induce  the  Court  to  extend  any  in- 
^ence,     I    think  the  fact,  that  the  evidence 
^not  taken  in  writing,  would  not  prevent  this 
Onrt  from  taking  those  steps,  which  it  has  done 
>  other  cases ;    namely,  such   steps  as  will  pre- 
*ettthe  real  justice  of  the  case  from  being  defeated  ; 
it  18  necessary,  therefore,  to  consider  what  has  been 
iKrted  on  behalf  of  the  appellant,  the  executor  of 
Ikfarty  on  whom  the  rate  was  assessed.     It  must 
k  remembered,  that  the  appellant  has  concurred 
ID  the  irregularity  in  the  Court  below  in  regard  to 
the  mode  of  taking  the  evidence.     Is  there  then  any 
oecesrity  for  this  Court  permitting  witnesses  to  be 
eiamined  in  support  of  the  original  libel  ?     Primd 
fitk^  there  is  no  reason  why  this  Court  should  be^ 
come  auxiliary  to  the  respondents,  or  should  be 
amioas  to  assist  in  extricating  them  from  the  errors 
of  the  Court  below. 

Now  this  rate  was  made  in  the  year  1835 ;  Mr. 
Moy  was  then  living,   and  was  a  parishioner  of 
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1843.       Minever,  he  did  not  die  until  1837,  and,  althou 


Williams 

againtt 

Gborob 

mud 

NUNW. 


January  20th.  it  is  Stated,  that  demands  were  made  for  this  ra 
and  that  he  refused  to  pay,  yet,  inasmuch  as  be  d: 
in  1837,  and  his  will  was  proved  in  the  same  y( 
by  the  appellant,  and  no  demand  was  made  agar 
the  appellant,  as  the  executor,  until  1841; — vi 
nearly  six  years  after  the  rate  was  made,  and  qu 
four  years  after  the  death  of  the  party,  against  wh 
executor  these  proceedings  are  instituted,  the  Coi 
has  wished  to  have  heard  some  explanation  why  1 
churchwardens  were  so  negligent  in  collecting  t 
rate,  and  why  these  proceedings  were  adopted,  i 
against  the  party  assessed,  but  against  his  execut 
and  that  too  after  this  lapse  of  time. 

When  I  look  to  the  facts  of  the  case,  I  find  t 
this  is  a  rate  assessed  upon  a  parishioner,  no  Ion] 
living,  and  that  his  executor  is  the  party  called 
to  pay  it.  I  should  have  much  liked  to  have  1 
some  case,  or  some  principle  produced,  show 
that  a  churchwarden  can,  in  these  Courts,  sue 
executor  for  a  rate  due  from  his  testator.  The  t 
sent  Judge  of  the  Consistory  Court*  has  held,  t 
the  obligation  to  pay  a  church-rate  is  a  perso 
obligation  ;  but  supposing  it  to  be  a  debt,  clearlj 
is  not  recoverable  in  this  Court;  it  must  be  si 
for  in  some  other  Court.  The  executor  was  i 
personally  assessed  to  this  rate ;  he  was  not  ever 
parishioner  of  Minever  at  the  time  ;  there  could 
no  proceeding  against  him  personally.  This  Co 
has  no  jurisdictiou,  at  least  as  far  as  I  am  aware 
to  enforce,  as  against  the  executoi-s  of  a  parishioi 
the  payment  of  a  church-rate, — even  admitting! 
the  parishioner,  if  living,  might  have  been  liabl 
be  called  on  for  payment  of  such  rate  ;  and,  no 
especially,  if  that  parishioner  was  never,  when  livi 
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cited  ID  respect  of  such  rate  in  the  Ecclesiastical       1843. 


WxLUAMt 

agaimt 

Gborob 

and 

NUNN. 


Court.  I  know  of  no  principle  which  can  authorize    January  20th, 
socb  a  proceeding  against  the  executor. 

There  is  another  ground  of  objection, — namely, 
tbat  the  executor  has  no  assets, — plene  administramt. 
lam  aware  that  this  is  rather  going  into  the  merits 
of  the  principal  cause,  but,  then  the  present  applica- 
tioD  prays  a  special  indulgence,  and  although  I 
think,  that  in  furtherance  of  justice,  the  Court 
Bight  grant  such  indulgence,  it  would  do  so  only 
on  die  terms  that  there  should  be  no  controversy  on 
the  real  merits. 

What  are  the  circumstances  of  this  case  ? — this  is 
ttota  rate  for  repairing,  but  for  removing  and  re- 
building a  church  ;  the  sum  assessed  on  this  parish- 
ioner being  no  less  than  61Z.  The  question  must  be 
considered  whether  this  is  a  rate  properly  made. 
The  59  Geo.  3,  c.  134,  noticed  in  the  rate  itself,  re- 
^wres,  that  before  any  such  rate  be  sued  for,  certain 
ftqnisites  and  consents  should  be  obtained,  to  wit, 
4o8e  of  the  patron,  of  the  ordinary,  and  of  the  in- 
•wnbent ;  but  not  a  single  syllable  on  this  point  is 
nientioned  in  the  libel:  it  is  simply  pleaded,  that 
^ie  rate  was  legally  made  ;  however  the  question 
sHU  is,  whether,  though  not  so  pleaded,  these  con- 
*nt8  can  be  proved.  If  I  saw  any  hope  of  further 
Jnfonnation  being  furnished,  I  might  have  per- 
Biitted  an  amendment  of  this  libel,  with  a  view  to 
endence  being  taken  on  this  point ;  but  the  material 
qnestion  would  remain,  whether,  under  this  Act  of 
ParKament,  this  rate  of  55.  in  the  pound  is  a  legal 
and  valid  rate.  It  has  been  said,  that  additional 
articles  may  be  given  in ;  but  I  am  not  inclined  to 
grant  any  special  indulgence  in  this  case,  because  I 
am  of  opinion  that  in  this  libel  there  is  no  sufficient 
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^^^3,      ground  for  such  indulgence.   Looking  to  the  amount 


againtt 

Georob 

and 

NVMIf. 


January  20th.  of  this  rate ;  to  the  fact  that  the  person  proceeded 
Williams  agaiust  IS  simply  the  executor  of  the  party  assessed ; 
to  the  delay ;  and  to  the  manner  in  which  the  suit 
was  conducted  in  the  Court  below,  I  am  of  opinion 
that  I  should  not  be  acting  in  the  furtherance  of 
justice,  if  I  permitted  the  parties  to  examine  wit- 
nesses vivd  voce.  I  therefore  reject  the  prayer  of 
this  petition. 

I  reserve  the  question  of  costs  until  the  principal 
question  comes  on. 

At  the  request  of  the  counsel  for  all  parties,  the 
Court  proceeded  to  conclude  the  cause,  and  assign 
it  for  sentence ;  and,  having  done  so,  pronounced 
for  the  appeal,  reversed  the  sentence  of  the  Court 
below,  gave  the  appellant  costs  of  the  appeal,  bat 
made  no  order  as  to  the  costs  of  the  Court  below. 


184S. 


January  27th. 

Appeal,  in  a 
matter  of 
church-rate— 
HeU,  Rate 
properly  made 
on  mhabitanti 
ol  diatrict  . 
parish  in  res- 
pect of  district 
church. 
Churchwar- 
dens declared 
to  ha?e  been 
duly  elected. 
Sufficient  no- 
tice of  making 
a  rate.    Con- 
struction of 
local*  and 

EibUc  Church 
nilding  Acts. 


NuNN  against  Varty  and  Mopsey. 


[See  this  case  reported  ante.  Vol.  ii.,  877.]  The 
defendant  appealed  from  the  decision  of  the  Con- 
sistory Court. 

Bayford  for  the  appellant. 

Addams  for  the  respondents. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  is  an  appeal  from  the  Consistory  Court  of 
London,  in  a  cause  of  subtraction  of  church-rate ; 
promoted  in  that   Court  by   Messrs.  Varty   and 
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NUNN 

againtt 

Vartt 

and 

MOPIBY. 


Mopsey,  as  the  churchwardens  of  the  parish  of  St.      1843. 

John's,    Hackney,   in    the  county   of   Middlesex,  j^ary  27th. 

against  Mr.  Nunn,  an  inhabitant  and  parishioner 

of  that  parish.     The  usual  proceedings  were  had 

in    that  Court;   the  citation  being  returned,   an 

appearance  was  given  by  the  party  cited,  and  the 

libel,  which  is  very  much  in  the  usual  form,  was 

given  in  and  admitted  without  opposition.     The 

answers  of  Mr.  Nunn  were  given  to  that  libel,  and 

witnesses  were  examined  upon  it.     Publication  was 

prayed  on  the  part  of  the  churchwardens,  and  an 

•ligation  was  then  asserted  by  the  proctor  for  the 

party  cited.  That  allegation  was  afterwards  brought 

in,  and  its  admissibility  debated  before  the  Chan- 

eellor  of  London,  who  was  of  opinion  that  it  was 

not  entitled  to  be  admitted ;  inasmuch,  as  if  all  the 

&cts  pleaded  were   proved,  it  would   not,  in  his 

opinion,  be  a  valid  defence   against  the  demand 

which  had  been  made  upon  Mr.  Nunn :  it  is  on 

tile  rejection  of  that  allegation   that  the  present 

appeal  is  brought. 

The  appeal  has  been  proceeded  upon  here  in  the 
usual  form ;  and  it  is  now  for  this  Court,  having 
heard  arguments  at  great  length,  to  decide  whether 
the  Judge  of  the  Court  below  did  right  in  rejecting 
that  allegation,  or  whether  he  ought  to  have  ad- 
mitted it. 

Now  the  allegation  consists  of  twelve  articles, 
besides  the  usual  concluding  article.  It  sets  forth 
a  variety  of  objections  to  the  validity  of  the  rate 
which  is  sued  upon.  That  rate  bears  date  the 
23id  of  July,  1840;  the  amount  at  which  Mr. 
Nann  has  been  assessed,  and  which  is  sought  to  be 
neorered  in  this  suit,  is  3^.  4(/.,  the  rate  being 

▼OL.  HI.  A  A 
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1843.      made  at  iid.  in  the  poundi  for  premises  in  his 

Jtnnary  27th.  occupation  rated  at  20Z.  a  year.     It  is  not  there- 

fj~       fore  the  amount  which  is  in  question  between  these 

^J^"*      parti esy  that  renders  this  case  of  importance  or  of 

mil        difficulty ;  but  it  is  the  principle  on  which  the  rate 

has  been  made. 

Now  the  objections  which  are  set  forth  in  this 
allegation,  may  be  classed  under  six  heads.  I 
think  they  were  so  classed  by  the  learned  Judge 
in  the  Court  below ;  and,  in  point  of  fact,  that 
classification  arises  out  of  the  allegation  itself* 
But  in  order  to  consider  what  weight  is  due  to 
each  of  these  objections,  and  to  see  how  far  each 
constituted  a  defence  to  the  suit,  it  will  be  neces* 
sary,  and  perhaps  convenient,  to  state  briefly  the 
history  of  this  parish. 

It  appears  that  in  the  year  1763,  which  is  the 
first  date  referred  to  in  the  allegation,  because  as  it 
is  stated,  at  that  time  there  were  certain  fees  which 
were  paid,  and  had  been  paid  up  to  that  time,  fiNT 
the  old  burial  ground  of  the  churchyard  belonging 
to  the  parish,  and  which  were  afterwards  claimed 
for  the  new  burial  ground ;  the  important  point  ia 
regard  to  1763,  is,  in  order  to  the  consideration 
whether  the  same  fees  which  were  then  paid  aie 
now  payable,  and  ought  to  be  paid  for  the  preseat 
churchyard.  In  1763,  it  was  found  necessary,  in 
consequence  of  the  increase  of  the  population  of 
the  parish,  to  enlarge  the  churchyard;  and  Ibr 
that  purpose  a  piece  of  copyhold  land  was  pn» 
chased,  and  paid  for  out  of  certain  monies  whidi 
formed  a  part  of  what  was  called  the  unappropriated 
fund;  which  fund  is  explained  in  the  first  article 
of  the  allegation  to  have  been  created  by  means  of 
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fines  imposed  on  persons  in  lieu  of  compelling      1B43. 
them  to  serve,  and  as  an  excuse  for  not  serving  JaDuary  27tb. 
eertain  parish  offices.  Nunn 

The  ground  having  been  consecrated,  was  from      ^fT^ 
that  time  used  as  the  burial  ground  of  the  parish,      uwm. 
The  old  churchyard  was  scarcely  resorted  to  for 
die  purpose  of  burial ;  and,  according  to  the  reso- 
lution of  the  vestry,  which  is  annexed  to  this  alle- 
gatioDy  never,  except  with  the  leave  of  the  church- 
wardens, or  under  particular  circumstances.     For 
all  the  interments  in  that  ground,^-that  is,  in  the 
old  burial  ground,  and  in  this  new  burial  ground 
— it  is  asserted  that  the  churchwardens  of  the 
pariah  were  accustomed  to  receive  certain  dues  for 
the  use  of  the  ground,  and  also  for  the  tolling  of 
die  bell  at  funerals. 

Now  in  this  state  the  parish  continued   until 
1790.    The  old  church   had   then  become  in  a 
ilate  of  great  dilapidation,  it  was  too  small  for  the 
increasing  population  of  the  parish,  and  the  accom- 
modation of    the  parishioners;    it  was  therefore 
thought  expedient  that  a  new  church  should  be 
bolt,  and  an  additional  cemetery  or  burial  ground 
ihould  be  procured;  and,  in  order  to  facilitate 
those  objects,  an  Act  of  Parliament  was  passed, 
die  80th  of  George  the  Third,  chapter  71,  by 
vhich  trustees  were  appointed  for  the  purposes  of 
the  act ;  and  that  act  contained  a  variety  of  pro- 
Wmds,  to  which  it  will  be  necessary  for  the  Court 
hereafter  more  particularly  to  refer.    At  present, 
kviU  be  safficient  merely  to  state,  that  the  effect 
of  diat  act  was  to  vest  the  church  and  churchyard 
^trustees,  during  the  continuance  of  certain  an- 
indties;  in  feet,  until  the  incumbrances  created  by 
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^^^3,       which  consisted,  I  may  say,  of  the  remaining  part 

Junitiy  37th.  of  the  old  parish  of  Hackney.    These  churches^ 

N^      and  these  parishes,  have  continued,  for  eodesiasti- 

^^      cal  purposes,  separate  and  distinct  from  that  time 

Uanmr.     ^^^^  ^^  t^^  present. 

This  is  the  short  history  of  the  parish,  and  of 
the  passing  of  these  acts,  it  is  important  for  the 
Court  to  consider  them  with  reference  to  five  or  six 
of  the  articles  of  this  allegation.  Other  objections 
have  been  made  in  the  allegation  on  different 
grounds,  which  do  not  depend  very  much,  or 
perhaps  at  all,  on  these  local  Acts  of  Parliament 
— ^they  are  general. 

One  is,  that  the  rates  are  not  assessed  upon  the 
occupiers  of  the  premises,  but  upon  the  landlords ; 
another  is,  that  the  rate  is  unequally  assessed  ;  and 
these  do  not  depend  at  all  on  the  construction  of 
these  acts,  on  which  the  main  and  important  ques- 
tion arises,  and  with  reference  to  which,  the  diffi- 
culties which  pressed  upon  the  mind  of  the  learned 
Judge  of  the  Consistory  Court  of  London,  and 
which  have  also  pressed  themselves  on  my  mind, 
arise.  I  say^  it  is  on  the  construction  of  the  Acts 
of  Parliament ;  and  it  therefore  becomes  necessary 
to  consider,  in  the  first  instance,  what  is  the  effect 
to  be  attributed  to  these  local  acts ;  leaving  the 
consideration  of  those  parts  which  depend  on  the 
Church  Building  Acts,  for  the  separate  and  subse- 
quent attention  of  the  Court. 

Now  the  first  objection  that  was  raised  agaipst 
the  validity  of  the  rate  on  the  construction  of  these 
Acts  of  Parliament  is,  that  the  rate  ought  not  to 
have  been  made  by  the  churchwardens;  that  it 
ought  not  to  be  in  the  nature  of  a  church-rate  at 
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all ;  but  that  it  ought  to  have  been  made  by  the      184^* 
tnisteefl,  and  to  have  extended  over  the  whole  of  January  27th. 
the  ancient  parish  of  St.  John's,  Hackney ;  which       n^ 
comprised  at  that  time  the  present  parish  of  Hack-      Tl'^t 
ney,  and  the  portions  which  are  called  South  and      mohky. 
West  Hackney. 

The  second  objection  was  that  the  rate,  if  made 
even  by  the  churchwardens,  ought  to  have  been* 
made  by  the  churchwardens  of  the  whole  parish. 

The  third  is,  that  the  churchwardens  were  not 
duly  elected  ;  and  therefore  that  they  are  not  quali* 
fied  to  sue. 

The  fourth  is,  that  no  due  notice  of  making  the 
rate  was  g^ven  ;  and  fifth,  that  the  churchwardens 
kad  foods  which  they  might  have  applied  to  the 
repaiis  of  the  church,  and  therefore  a  rate  was  not 
necessary. 

What  then  is  the  effect  of  the  30th  of  George 
thcThird,  chapter  71? 

The  purpose  for  which  that  act  was  made,  may 
be  collected  from  the  title,  from  the  preamble,  and 
die  several  sections  of  the  act.  Now  the  title  of 
the  act  is,  *'  An  Act  for  taking  down  the  Church 
and  Tower  belonging  to  the  Parish  of  Saint  John 
it  Hackney,  in  the  County  of  Middlesex,  and  for 
boilduig  another  Church  and  Tower  for  the  use  of 
the  said  parish,  and  for  making  an  additional 
Cem^ry  or  Churchyard."  The  preamble  is, 
'^Whereas  the  Parish  Church  of  Saint  John  at 
Backney,  in  the  County  of  Middlesex,  is  very 
aodent,  much  out  of  repair,  and  too  small  for  the 
wonunodation  of  the  inhabitants  of  the  said 
ptrisb,  and  it  is  therefore  expedient  that  a  larger 
Churchy  in   a  more    convenient    situation,  with 
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1843.  proper  requisites  and  conveniences  thereto,  should 
January  27th.  be  built  and  provided.  And  whereas  the  increase 
of  inhabitants  of  the  said  parish  has  made  it  neces- 
sary to  have  an  additional  Cemetery  and  Burial 
Ground  :  therefore,  be  it  enacted,  that  the  Rector, 
the  Vicar,  and  the  Churchwardens  of  the  parish  of 
Hackney  for  the  time  being,"  and  the  several 
persons  whose  names  are  therein  mentioned,  **  shall 
be,  and  they  are  hereby  appointed,  Trustees  for 
putting  this  act  in  execution." — This  is  the  creation 
of  the  trust. 

The  act  goes  on  to  detail  the  duties  of  the  trus- 
tees ;  but  the  purpose  of  the  act  was  to  take  down 
the  existing  church — to  build  a  new  church — to 
add  a  new  cemetery  for  the  parish ;  and  these  were 
the  purposes  of  the  act,  which  were  to  be  carried 
into  effect  by  these  trustees. 

The  act  went  on  to  detail,  as  I  have  said,  the 
duties  of  these  trustees,  and  to  vest  the  freehold  of 
the  church,  the  pews,  and  churchyard  in  them. 
And  this  is  an  important  point,  on  which  a  great 
deal  of  argument  has  been  bestowed  by  the  learned 
counsel  who  argued  the  case  on  the  part  of  the 
appellant,  in  order  to  establish  (that  I  believe  to  be 
the  extent  of  his  argument)  that  the  freehold  of  the 
church  being  vested  in  these  trustees,  they  were  the 
persons  who  were  bound  to  maintain  the  fabric;  to 
provide  the  ornaments,  as  they  were  also  vested  in 
them,  and  to  keep  them  in  repair ;  although  it  is 
admitted  that  the  rates  for  the  purpose  of  providing 
the  means  for  the  due  performance  of  divine  service, 
would  still  be  a  rate  on  the  parishioners.  I  take 
that  to  be  the  position  of  counsel ;  and  it  is  with 
reference  to  this,  that  the  first  objection  necessarily 
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arises. 

ney  discharged  from  thatj  which  is,  and  must  now   January  27Ui. 

he  admitted,  after  all  the  discussions  and  decisions       n^ 

which  have  taken  place  upon  it,  to  be  the  common 

law  obligation  of  the  parishioners  to  repair  their 

paridi  church  ? 
The  first  thing  to  be  considered  then  is  :  Is  this 

the  Parish  Church  of  Hackney  ? 

Now  I  think  it  would  be  a  waste  of  time,  and 
would  hardly  be  thought  necessary  by  any  person, 
to  go  into  the  inquiry  whether  or  no,  under  the 
provisions  of  this  Act  of  Parliament,  this  church  is 
now  the  parish  church  of  the  parish  of  Hackney  ; 
for,  in  the  act  of  1790  it  is  distinctly  pointed  out, 
independent  of  what  I  have  referred  to  in  the  title, 
that  it  was  to  be  substituted  for  the  parish  church. 
[The Court  read  the  13th,  19th,  and  20th  sections.] 
There  can  be  no  doubt,  on  the  construction  of  this 
act,  that  this  new  church  and  churchyard  were  sub- 
stituted for  the  old  church  and  churchyard,  and 
consequently  if  that  were  so,  and  there  was  nothing 
ebe  in  this  Act  of  Parliament,  the  rights  belonging 
to  the  old  parish  church  would  be  transferred  to  this 
oewlj  erected  parish  church  and  burial  ground,  and 
the  rights  and  liabilities  of  the  parishioners  to  the 
use  of  the  church  and  churchyard  would  also  have 
been  transferred  with  it,  and  whatever  obligation 
there  was  on  the  parishioners  to  repair  the  old  church 
would  also  fall  on  them  in  the  new  church  :  and  the 
question  therefore  which  has  been  raised  on  this 
Act  of  Parliament — on  this  part  of  the  act  at  least — 
is  simply  this, — whether^  as  the  freehold  was  vested 
tn  these  trustees,  the  obligation  of  repairing  the 
church  was  not  also  cast  on  them  ? 
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January  37th.  effect  of  thcsc  allegations ;  or  the  effect  of  the  argu- 
ment raised  upon  them. 

It  is  argued  that  the  reparation  of  the  church  and 
churchyard  arises  from  custom ^  and  custom  only ; 
that  it  must  be  construed  strictly,  and  that,  as  by 
the  general  Canon  Law  the  onus  and  burthen  of 
repairing  the  church,  and  providing  the  ornaments, 
was  cast  on  the  incumbent — the  freeholder ;  so  in 
this  case,  where  the  freehold  is  transferred  from  him 
to  the  trustees,  the  burthen  must  follow. 

Now  it  is  certainly  true,  that,  by  the  general 
Canon  Law,  the  burthen  of  repairing  the  church 
does  fall  on  the  incumbent  of  the  parish ;  and  there* 
fore  it  must  be  shewn  that  there  is  a  difference  in 
this  respect  in  the  law  of  England,  from  that  of 
many  other  countries;  and  I  think  there  was  a 
great  deal  of  industry  bestowed,  and  a  great  deal  of 
learning  displayed, (a)  in  order  to  establish  that  at 
one  time  at  least  in  England,  the  repairs  of  the 
church  were  thrown  on  the  incumbent,  and  that  it 
was  only  by  supervening  custom  that  he  was  relieved 
from  that  burthen,  which  was  cast,  as  far  as  the  body 
of  the  church  was  concerned,  on  the  parishioners ; 
the  reparation  of  the  chancel  still  continuing  in  the 
incumbent  or  rector  of  the  parish. 

Now  in  support  of  that  argument,  reference  was 
made  to  ancient  records — ^to  writers  of  estimation 
and  of  repute,  in  order  to  establish  the  fact,  that  at 
least  at  one  time,  as  to  repairs^  that  was  the  law  of 
England.  But  it  seems  to  be  unnecessary  very 
much  to  enter  into  that  question,  because  it  cannot 


(a)  A  sammary  of  the  whole  of  the  argument  on  this  point  will  be 
found  in  Mr.  Rogers's  Ecdeiiastical  Law,  p.  163,  n. 
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authorities  referred  to ;  that  as  early  at  least  as  the  January  27t]u 
beginning  of  the  11th  century,  a  custom  prevailed 
in  England,  that  the  church  should  be  repaired  by 
the  parishioners.    At  the  time  of  Canute  the  custom 
ezirted,  (supposing  that  even  to  be  the  origin  of  the 
costom),  that  churches  were  repaired  by  the  parish* 
ionen^  and  not  by  the  incumbent ;  and  as  this  has 
BOW  continued  to  be  the  custom — not  prevailing  in 
any  particular  city,  town,  and  district,  but  univer- 
tally  through  England,  it  can  hardly  be  considered 
as  a  custom  ;  but  it  is  rather  entitled  to  be  consi- 
dered, as  was  stated  by  Lord  Chief  Justice  Tindal, 
in  delivering   the  judgment  of  the    Exchequer 
Chamber  in  the  Braintree  case,  as  the  common  law 
^England;    for,  in  point  of  fact,  the  common 
bw  of  England,  lex  non  scriptaj  is  nothing  but 
ouUm :  and  when  it  is  once  proved  that  the  general 
Iiv,  the  universal  law  of  England,   is,  that  the 
disrch  shall  be  repaired  by  the  parishioners,  it  can 
lurdly  be  considered  that  it  is  giving  a  iair  descrip- 
tioa  of  it  to  say  it  is  a  custom^  and  to  be  construed 
itrictly. 

A  claim  of  any  particular  place  to  be  exempt 
b(m  the  obligation  imposed  by  the  common  law 
may  be  fairly  called  a  custom,  and  may  be  main- 
tunable,  supposing  it  to  have  a  reasonable  founda- 
tioD  or  a  reasonable  origin ;  but  the  general  law 
rf  England,  the  common  law  of  England,  is  that 
which  must  prevail,  unless  it  can  be  shewn  that  the 
burthen,  which  that  common  law  imposes  on  certain 
individuals  or  certain  places  or  districts,  has  been 
modified  or  altered  by  some  special  enactment  or 
by  necessary  implication.    Now  I  cannot  consider  it 


366 


CASES   DETERMINED   IN   THE 


184A.      and  the  churchyard  was  to  remain  as  consecrafec 


NUHN 
OMtlUt 

Vartt 
Mopisr. 


janniry27di.  grouod.  The  moui 68  arising  from  the  sale  of  thi 
materials,  and  the  rent  or  sale  of  that  part  of  ihi 
new  ground  not  required  for  the  cemetery,  were  als< 
to  be  applied  to  the  purposes  of  the  act.  The  trus 
tees  were  also  empowered  (section  24)  to  let  certaii 
pews  in  the  church  to  schools  in  the  parish,  at  car 
tain  rents,  and  these  rents,  during  the  continuane 
of  the  rates,  are  to  be  applied  by  them  to  the  pai 
poses  of  the  act ;  and  after  the  cessation  of  the  rate 
— after  it  shall  become  no  longer  necessary  to  pro 
vide  for  the  payment  of  the  interest  of  the  monei 
borrowed,  or  the  annuities  on  which  it  was  bor 
rowed,  are  to  be  applied  in  aid  of  the  church 
rates  of  the  parish.  The  duties  therefore  whicl 
were  imposed  on  the  trustees  by  this  act,  were  thoai 
which  I  have  here  enumerated ;  and  the  monie 
which  were  to  be  procured  by  these  different  mode 
— by  the  letting  of  the  pews,  and  by  letting  such  pai 
of  the  churchyard  as  was  not  required  for  the  churcl 
or  for  the  burial  ground,  and  by  the  sale  of  the  oL 
materials,  were  to  be  applied  for  the  purposes  c 
the  act. 

But  besides  this,  in  order  to  enable  the  trustee 
to  meet  the  expenses,  which  must  necessarily  aris 
in  carrying  this  act  into  execution,  they  were  em 
powered  (29th  section)  to  barrow  money ;  and  th< 
preamble  of  that  section  of  the  act  may  perhaps  no 
be  unimportant,  because  Something  turned  upon  i( 
in  the  argument,  in  reference  to  the  sums  that  wer 
paid  to  the  churchwardens  in  the  new  cemetery  fo 
burials  there. 

Now  the  29th  section  is  to  this  effect,  ''that  as  tb 
aforesaid  dues  and  duties  (that  is  the  dues  and  dutie 
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Payable  to  the  churchwardens,  under  the  previous      1843. 
'^ctioo,)  vnll  be  insufficient  for  the  purpose — ^not  Jmuary  27th. 
'^^Oy  be  insufficient — ^but  will  be  insufficient ;  assu-       Ni  im 
^ing  the  fact  that  they  will  and  must  be  insuffi-       ^Im 
dent ;  it  shall  and  may  be  lawful  for  the  said  trus-      uwin. 
tees,  by  writing  under  their  hands,  to  make  an  as- 
aeasmeot  or  assessments,  rate  or  rates,  on  the  occu- 
piers of  all  lands,  houses,  &c.     It  is  unnecessary  to 
enumerate  all  the  particulars  of  the  property  on 
^Uch  that  assessment  is  to  be  made,  '^  all  which 
ntes  and  assessments  are  hereby  vested  in  the  said 
tnrtees ;   in  trust  to  be  applied  by  them  for  the 
pirposes  of  this  act,  and  shall  take  place  from  the 
2kt  day  of  March,  1700,  and  continue  for  and  du- 
ring such  time  as  any  of  the  moneys  to  be  borrowed 
on  bond,  or  raised  by  the  sale  of  annuities  upon  the 
oeditof  thisact,  (as  herein  mentioned,)  shall  remain 
oviog  or  have  continuance  and  no  longer.^' 

This  shows  that  the  purpose  to  which  these  rates 
vereto  be  applied,  was  to  discharge  these  bonds  and 
to  pay  these  annuities.  The  rates  were  to  continue 
only  so  long  as  it  was  necessary  to  pay  these  annu- 
ities, when  they  ceased,  and  all  the  bonds  were  dis- 
diarged,  the  trusteeship  was  to  cease ;  and  the  pro- 
perty was  to  be  vested  in  the  vicar  and  churchwar- 
dois  of  the  said  parish  for  the  time  being,  in  trust 
far  the  inhabitants  of  the  said  parish. 

Now  nothing  can  be  more  clear  on  these  several 
teetions  than  thiij  that  the  duties  of  the  trustees 
being  such  as  I  have  mentioned,  the  monies  raised 
by  them  were  to  be  applied  for  the  purposes  I  have 
bere  described,  viz.,  to  the  purpose  of  the  redemp- 
tion of  the  debts  which  had  been  incurred ,  by  carrying 
into  effect  the  purposes  of  the  Act  of  Parliament. 
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1843.       It  is  quite  impossible  it  should  be  for  any  other  pt 

January  27th.  pose,  accordingto  my  reading  of  this  section  of  thea< 

js^jf  It  is  true  that  in  the  29th  section  of  the  act  the 

^RTY       ^^  ^  reference  made  to  certain  dues  and  duties  pa 

and        able  to  the  churchwardens  of  the  parish ;  and  the 

dues  and  duties  which  are  to  be  received  and  payal 

to  the  churchwardens,  are  set  forth  in  the  23rd  m 

tion,  which  enacts,  '^  that  whereas  the  church wf 

dens  of  the  said  parish  have  received  certain  acci 

tomed  dues  and  duties  at  funerals  or  interments 

the  dead,  for  the  use  of  the  ground  in  the  prese 

church  or  churchyard,  and  for  tolling  a  funeral  b< 

in  the  said  church ;  be  it  further  enacted,  that  t 

said  churchwardens  shall  continue  to  demand,  tak 

and  receive  such,  and  the  same  dues  and.  dutiea 

funerals  or  interments  of  the  dead  in  the  said  n^ 

church  and  churchyard,  and  for  tolling  a  fun^ 

bell  in  the  said  new  church ;  which  dues  and  duti 

when  received,  shall  be  applied  by  the  said  chur^ 

wardens  in  aid  of  the  church-rate  of  the  said  parisd 

The  church-rate  of  the  said  parish  never  can  m^ 

the  rate  to  be  raised  by  the  trustees  for  the  purpo 

before  mentioned. 

All  I  can  collect  to  be  the  meaning  of  this  2£ 
section  is,  that  whereas  it  is  possible  the  expea. 
will  be  greater  than  can  be  defrayed  by  the  dii 
and  duties  which  could  arise  by  the  use  of  t 
ground  in  funerals  and  interments  of  the  dead,  son 
other  means  must  be  devised  for  meeting  that  e: 
pense.  The  funds  of  the  parish — the  ordinal 
church-rate  of  the  parish,  which  is  that  which  woul 
under  common  circumstances  be  resorted  to  for  tl 
purpose  of  increasing  church  accommodation  of  tl 
parishioners,  would  be  utterly  insufficient  for  th 


iRCHES   COURT   OF    CANTERBURY.  369 

^Qd.  It  cannot  be  expected,  out  of  that  commoti       1843. 
^twci-rate,  that  the  ground  could  be  purchased —  Jmoary  sTth". 
^'^ciarch  built — ^the  burial  ground  niade  and  con-       nIJITm 
'ccftted, — and  ornaments  of  a  proper  description       "f"*^^ 
i^'ded, — and   therefore  another   fund   is  to  be      Mo^t. 
^'^'cd;  and  the  mode  of  creating  that  fund  is  by 
^Porering  the  trustees  to  borrow  money  for  the 
^^€6es  of  the  act,  as  distinguished  from  that  of  an 
^itiary  church-rate.     And  when  it  is  said  in  the 
^^^  section,  that  the  trustees  may  take  certain  rents 
y^  pews  erected  for  the  accommodation  of  schools 
^^€  neighbourhood,  that  means,  in  consequence  of 
"^  increased  expenditure  made  necessary  in  order 
'^  I>Tovide  extra  accommodation  which  is  to  be 
P^^n  to  these  schools,  in  a  certain  degree,  to  the 
f'^udice  of  the  general  body  of  the  parishioners,  it 
^*^  Imt  reasonable,  that  they  should  contribute  to 
*™^y  the  expense  which  would  necessarily  be  in- 
^'"''^  by  the  erection  of  these  galleries  for  their  ac- 
^^*^ttodation ;  during  such  time  as  the  debt  should 
''^^■^Wn  which  had  been  incurred  by  the  removal  of  the 
^'^^^ch  and  so  on.     But  when  that  should  cease,  it 
''^^  Erill  reasonable  that  a  rent  should  be  paid  for 
"^^^  pews,  and  that  such  rent  should  then  be  paid 
"**^e  churchwardens  in  aid  of  the  church-rate. 
,  -^©w  it  is  quite  impossible  to  read  the  act  or  con- 
**^r  the  real  meaning  and  intention  of  the  Legisla- 
*°^^^  in  respect  of  this  act,  and  not  to  see,  that  the 
*"^tces  would  have  misappropriated  that  money  if 
*^  had  applied  any  portion  of  it  to  purposes  for 
^*fi«h  an  ordinary  church-rate  is  collected. 

*kc  purpose  for  which  they  are  to  raise  these 
pilfer  payment  of  the  annuities,  for  the  liqui- 
**^  of  the  bonds  on  which  the  money  had  been 
^ouni.  B  B 
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1843.      borrowed ;  therefore,  if  they  had  applied  them  to- 

January  27th.  wards  the  repairs  of  the  church,  in  my  opinion,  they 

N^^N       would  have  misappropriated  the  sum  raised ;  it  was 

vT^      ordered  to  be  set  apart  for  purposes  other  than  those 

MoM«T       ^^  which  an  ordinary  church-rate  is  applied ;  and 

the  trustees  had  no  other  funds  out  of  which  they 

could  pay  for  the  repairs. 

The  view  the  Court  had  taken  of  this  case  is 
strongly  fortified  by  the  fact  that  it  is  nowhere  alle- 
ged that  at  any  time  since  1790,  when  this  trust  was 
created,  were  the  trustees  applied  to  for  the  purpose 
of  repairing  the  church.     Nor  is  it  any  where  sug- 
gested that  from  the  year  1790,  or  since  the  time 
when  this  church  was  consecrated,  church-rates 
have  not  been  made  in  this  parish.     Indeed,  I  find 
by  reference  to  the  exhibit,  annexed  to  the  allegation, 
which  is  in  supply  of  proof  by  Mr.  Nunn,  that  the 
churchwardens'  accounts  were  continually  exhibited 
before  the  vestry ;  and  were  examined  as  late  as  ini 
1840  for  the  purpose  of  seeing  what  sums  had  been  , 
received  by  them,  on  the  church  account.     Thatai 
church-rates  were  periodically  made  is  not  denied  ^ 
in  point  of  fact  a  church-rate  must  have  been  mad^^i 
for  the  purpose  of  keeping  the  church  open  for  di.^ 
vine  service.     But  these  dues  and  duties  are  to  b^ 
paid  to  the  churchwardens,  in  aid  of  the  churck-rat^^ 
not  to  go  in  entire  liquidation  of  the  rates,  but  isiB 
aid  of  the  rates,  which  the  churchwardens  wouli^^ 
be  legally  empowered  to  raise. 

Therefore,  on  this  part  of  the  case  I  am  clearly  C^i 
opinion  the  burthen  of  repairing  the  church  wasncJ^ 
transferred  either  by  the  transfer  of  the  freehold  t^ 
the  trustees;  or  by  the  direction  of  the  act  tha^ 
these  dues  and  duties  should  be  paid  to  the  church' 
wardens. 
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This  act  was,  most  undoubtedly,  a  very  important       1843. 
act  in  regard  to  the  alteration  made  in  the  parish   januvy  27th. 
with  respect  to  the  church  itself— the  churchyard        nU7n 
and  the  building  of  the  new  parish  church ;  and  it      "^'J^J 
teems  to  me  that  the  act,  when  it  comes  to  be  con-      Momv. 
ndeied  in  all  its  bearings,  leaves  no  doubt  what  was 
the  real  intention  of  the  Legislature  with  respect  to 
this  church.    This  church  and  churchyard  were  for 
the  use  of  the   parishioners — the   trustees  had   a 
fuH^ied  interest ;  they  were  to  set  out  pews  for  the 
^car  and  churchwardens,  and  to  construct  the  new 
diancel ;  all  the  rights  of  the  rector  were  to  remain 
tt  they  were  in  the  old  church ;  in  short,   it  was 
▼erted  in  these  persons  as  trustees  for  the  use  of  the 
ptriflh,  not  for  their  own  advantage  or  benefit ; 
Wt  as  trustees.      Although   it  may  be,   perhaps, 
mewhat  difficult  to  assign  any  reason  why  it  was 
diOQght  necessary  to  vest  this  freehold,  still  more  to 
^otthe  ornaments  in  them,  yet  the  mere  fact  that 
it  18  80  vested  is  not  sufficient  to  relieve  the  parish- 
www  fix)m  the  burthen  which  is  thrown  on  them, 
•d  which  they  bore  while  the  freehold  was  vested 
i»4e  incumbent  of  the  parish.     For  the  freehold  is 
^  the  incumbent  of  the  parish  and  not  in  the  in- 
^bent  and  parishioners ;  although  the  use  of  the 
^fcwch  is  for  the  benefit  of  the  parishioners,  who  are 
^tled  to  use  and  occupy  it. 
Therefore,  on  that  part  of  the  case  the  Court  will 
*y  no  more  except  that  the  view  which  is  now 
ttcn  of  the  duties  of  the  trustees,  and  of  the  pur- 
ines for  which  the  money  is  to  be  applied  when  it 
on  been  raised  by  the  rates,  is  still  further  confirmed 
I  if  the  two  latter  local  acts ;  namely,  by  the  35 
f  Geo.  3,  8.  23,  and  that  of  1803.     The  monies  are  to 
f  B  B  2 
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1843.       be  further  applied  in  the  liquidation  of  the  debt 
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January  27th.  which  has  been  incurred  under  those  acts,  or  by 
reason  of  these  additional  sums. 

By  the  first  act,  rates  to  the  amount  of  five-pence 
in  the  pound ;  by  the  second  act  two-pence — seven- 
pence  in  the  pound  in  the  whole,  were  to  be  raised ; 
and  it  is  enacted,  that  if  any  surplus  shall  arise  of  the 
rates  and  assessments  to  be  made  or  assessed  under, 
and  by  virtue  of  the  said  act,  after  payment  of  the 
annuities,  it  is  to  be  applied  to  liquidate  the  debts 
which  had  been  incurred  under  the  former  act. 
All  this  goes  to  fortify  the  view  which  the  Court  has 
taken  of  the  construction  of  the  act;  that  these 
sums  of  money,  so  raised  by  the  trustees,  were  to  be 
appropriated,  solely  and  alone,  to  the  redemption  of 
the  annuities;  and  as  soon  as  that  purpose  was  ac* 
complished,  then  the  church  was  to  be  in  the 
minister  and  churchwardens  for  the  benefit  of  the 
parishioners. 

I  have  deferred  the  consideration  of  the  applica- 
tion of  the  dues  and  duties,  mentioned  in  the  23rd 
section  of  the  act,  until  the  subsequent  part  of  the 
case ;  because  they  arise,  and  can  be  more  con- 
veniently considered,  under  that  article  of  the  alle- 
gation which  states  the  amount  of  the  rate  to  be  ex- 
cesswe. 

Now  another  question  arises  under  a  different 
system  of  law. 

Between  1793,  and  the  year  1824,  two  other  Acts 
of  Parliament  were  passed.  Those  are  generally 
known  as  the  Church  Building  Acts.  The  first  of 
these  is  the  58  Geo.  3,  c.  45,  and  the  second  is  the 
59  Geo.  3,  c.  134  ;  and  the  purpose  of  those  acts 
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^  to  afford  additional  church  accommodation  for 
populous  parishes. 

Now  these  two  acts  have,  at  various  times,  received 
^l^at  have  been  called  amendments ;  that  is,  acts 
A^vebeen  passed  in  order  to  explain  and  to  render 
^em  more  effectual.     Whether  that  end  has  been 
^complished  by  these  more  recently  passed  acts,  is 
&  question  upon  which  the  Court  is  not  at  present 
called  upon  to  enter.     I  have  reason  to  believe  some 
effectual  amendments  will  be  soon  made  to  these 
tets ;  that  there  will  be  an  act  further  to  amend  or 
to  render  them  more  effectual  by  consolidating  all 
&eir  enactments;  and  I  hope  also  to  remove  all 
doubts  Mid  difficulties  which  may  arise  on  their  con- 
struction :  at  least  there  is  every  reason  to  hope  such 
will  be  the  case  in  the  hands  to  which  it  has  been 
entrusted  ;  (a)  and  that  no  additional  difficulty  will 
be  created  in  the  construction  and  in  the  application 
rf  these  Acts  of  Parliament. 

Now  the  parish  of  Hackney,  as  I  have  already 
itated,  was  of  great  extent  and  population  ;  it  was 
extremely  important  therefore  that  any  provision 
that  might  be  made  by  the  Act  of  Parliament  for  the 
promoting  the  building  of  additional  churches  in 
populous  parishes  should  be  applied  to  this  parish  ; 
and  accordingly  we  find,  between  the  passing  of 
this  act  and  1824,  it  was  deemed  advisable  to  divide 
this  parish  of  Hackney  into  three  separate  and  dis- 
tinct parishes ;  and  there  is  authority  given  to  the 
commissioners  by  this  act  of  the  58  Geo.  3,  to  carry 
it  into  effect.     Accordingly  it  was  so  divided  into 
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(c)  Tbe  Court  was  andentood  to  refer  to  the  Judge  of  the  Consis- 
tory Court  of  Loodon. 
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1843.  the  parish  of  South  Hackney  and  West  Hackney  ; 
January  27th.  leaving  the  parish  of  Hackney,  so  called,  as  it 
before  stood  by  that  name,  or  the  parish  of  Saint 
John^  or  it  may  be  described  as  Hackney  proper. 

Now  the  question  that  arises  on  this  part  of  the 
case  is,  whether  by  the  separation  which  has  taken 
place,  any  alteration  is  made  in  the  mode  of  assess- 
ing the  church-rate.  Whether,  as  in  1790,  and  up 
to  1824,  the  assessment  was  made  upon  each  and 
every  part  of  this  parish,  comprising  as  well  South 
and  West  Hackney,  as  Hackney  proper ;  whether 
by  this  division  any  alteration  has  been  made  in  this 
respect,  and  what  alteration  has  been  made,  (the 
rate  now  before  the  Court  being  made  by  the  parish 
of  Hackney,  properly  so  called,  on  the  inhabitants 
of  that  parish)  this  will  depend  on  the  consideration 
of  several  of  the  sections  of  the  acts. 

Now  the  first  section  to  which  the  Court  will  refer 
is  the  16th  ;  because  that  is  immediately  applicable 
to  the  present  case.  It  is  that,  under  which  the 
parish  of  Hackney,  as  it  originally  stood,  has  been 
divided  into  three  distinct  parishes,  by  the  separa- 
tion of  two  portions  from  that  of  which  the  parish 
originally  consisted. 

Now  the  16th  section  directs  that  in  every  casein 
which  the  commissioners  should  be  of  opinion  that 
it  will  be  expedient  to  divide  any  parish  into  two 
or  more  distinct  and  separate  parishes  for  all  eccle- 
siastical purposes  whatever ;  ^'  it  shall  be  lawful  for 
the  said  commissioners,  with  certain  consents  therein 
mentioned  to  make  such  division." 

The  effect  of  such  powers  is  to  completely  sever 
and  separate  these  portions  of  parishes  from  the  old 
parish.     Two  new,  separate,  and  distinct  parishes 


ARCHES  COURT   OF   CANTERBURY. 


375 


have  been  created  in  this  case  by  the  commissioners,       1B43. 


NUNN 

aintt 

/AmTY 

and 
MopfiT. 


agai\ 


under  this  16th  section  of  the  Act ;  and  the  effect  of  January  27th. 

that,  standing  simply  by  itself,  necessarily  would  be 

to  leave  the  parish  of  Hackney — that  part  of  the 

parish  of  Hackney  which  is  properly  now  so  called 

—as  it  was  before  it  was  dismembered  of  certain 

pcHtions  which  originally  belonged  to  it,  and  which 

portions  are,  as  if  they  had  never  formed  a  part  of 

the  parish  for  all  ecclesiastical  purposes ;  (I  am  now 

confining  myself  to  the  consideration  of  the  16th 

lection  of  the  act  only,)  it  was  as  if  they  had  never 

existed  as  part  of  the  parish  of  Hackney  from  1824, 

when  the  separation  of  the  parish  was  final  and  com- 

I^ete.    Whether  by  resignation  of  the  minister,  or 

in  what  other  manner  it  was  rendered  effectual  is 

immaterial,  because  it  is  agreed  on  all  hands  they 

tben  became    separate   and    distinct ;     and,  as   I 

have  already  stated,  those  portions  of  the  parish  so 

flerered  and  dismembered  from  the  old  parish,  were 

« if  they  had  never  formed  a  part  of  it. 

Now,  that  I  am  right  in  stating  this  I  think  is 

quite  clear  by  the  latter  section  of  the  act,  namely, 

with  respect  to  the  glebe  lands,  tithes,  moduses,  and 

endowments ;  they  no  longer  form  a  joint  fund  to 

be  appropriated  to  the  maintenance  of  one  minister  ; 

diose  portions   which  arise  within   the  separated 

parishes,  are  each  to  go  to  their  respective  ministers. 

Consequently,  on   the   construction   of  the    16th 

section,  the  portion  which  arises  within  the  part 

of  the  parish   which  still   remains  the   parish   of 

Hackney,  was  to  go  to  the  minister  of  that  parish. 

When,  in  1824,  this  separation  took  effect,  the 
inhabitants  of  those  portions  of  the  parish  which  are 
now  called  South   Hackney  and  West  Hackney, 
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1843.       were  no  longer  at  liberty  to  resort,  and  they  bad 
j&Duary27th«  no  rigbt  to  resort,  to  tbe  parisb  church  of  Hack- 

iJ^       ney  for  the   purpose   of  receiving  divine  offices; 

vTjI^      they  had  no  claim  on  the  minister  of  that  parish 

and  more  than  on  the  minister  of  any  other  parish  in 
the  diocese  of  London  :  the  districts  were  separated 
completely,  and  set  apart  as  distinct  from  this 
parish ; — at  least  for  all  ecclesiastical  purposes. 

In  construing  this  section  of  the  act,  I  take  no 
consideration  of  the  local  acts;  because  this  is  a 
general  act,  which  had  no  reference  whatever  to 
these  or  any  other  local  acts— it  was  general  for  the 
whole  kingdom,  as  to  the  mode  in  which  parishes 
were  to  be  separated  from  each  other. 

There  may,  under  particular  Acts  of  Parliament, 
be  provision  made,  by  which  under  certain  circum- 
stances the  parish  may  still  be  considered  as  part  of 
the  original  parish,  but  not  for  ecclesiastical  pur- 
poses; for  all  ecclesiastical  purposes  whatsoever, 
they  are  separate  and  distinct. 

Now  it  has  not  been  contended,  indeed  it  was  ad- 
mitted, and  properly  admitted,  that  if  this  16th 
section  stood  alone,  it  could  not  be  contended  that 
the  whole  of  the  parish  ought  to  contribute,  (that  is, 
South  Hackney  and  West  Hackney)  to  the  repara- 
tion of  the  church  by  the  church-rates  of  the  parish 
of  Hackney.  It  was  necessarily  admitted  that  they 
would  be  exempt  from  contributing  to  the  rates  by 
the  16th  section  ;  but  it  is  said,  by  the  31st  section 
of  the  act,  the  hands  of  the  Court  are  tied,  for  the 
31&t  section  has  in  effect  explained  what  is  meant 
by  ecclesiastical  purposes;  that  it  has  limited  the 
general  terms  of  the  16th  section,  by  those  which 
are  used  in  the  31st  section;  and  it  cannot  be 
denied  but  that  considerable  difficulty  does  arise 


ARCHES   COURT   OF   CAWTBRBUKY. 


377 


by  tbe  Umitation  which  is  contained  in  this  31st 
section.  For  what  is  that  3l8t  section  ?  It  is  this : 
"  Tbat  no  divisions  of  any  parish,  or  extra  parochial 
place,  whether  it  be  divided  into  separate  parishes 
with  the  consent  of  the  patron  and  bishop  of  the 
diocese,  or  into  distinct  parishes,  nor  anything  in 
thiB  act  contained  in  relation  thereto,  shall  affect,  or 
in  any  manner  be  construed  to  affect,  any  parish  or 
extra  parochial  place  so  divided,  or  the  persons  re- 
dding therein,  in  any  other  respect  than  in  this  act 
particularly  provided,  or  in  any  manner  to  apply 
to  any  poor  or  other  parochial  rates  which  may  be 
raised  in  the  parish,  or  extra  parochial  place  so  di- 
vided, or  in  any  such  separated  parish  or  district 
parish,  or  to  the  maintenance  or  relief  of  poor  per- 
sons, or  to  any  title  or  claim  to  such  relief,  or  to  any 
powers  relating  to  any  such  rates,  or  holding  ves- 
tries, or  appointment,  or  powers  of  parish  officers, 
w  any  such  relief  or  claim  thereto,  or  to  any  Act  or 
Acts  of  Parliament,  or  law  or  custom  relating 
thereto/' 

So  far  therefore  in  all  these  particulars  the  per- 
ms resident  in  this  parish  are  not  to  be  affected ; 
they  are  to  be  liable  to  the  parochial  rates  as  they 
were  before,  nor  are  they  liable  to  be  affected  in  any 
other  degree  as  to  rates,  '*  save,"  then  comes  the 
imitation,  "save  and  except  as  to  church-rates." 

Supposing  the  act  stopped  here,  church-rates 
would  be  excepted — they  would  be  left  to  the  gene- 
ral operation  of  the  16th  section  of  the  act,  by  which 
being  created  separate  and  distinct  parishes,  they 
would  be  liable  to  the  repair  of  their  own  church  as 
a  necessary  consequence  ;  but  then,  unfortunately 
comes  a  still  further  limitation,  "  in  so  far  as  the 
same  are  regulated  by  the  provisions  of  this  act." 
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Now  there  is  a  limitation  upom  a  limitation  ;  an 
exception  upon  an  exception  ;  and  it  is  upon  thiss 
second  exception,  engrafted  upon  the  first,  that  thes 
difficulty  of  the  case  arises ;  because,  as  was  observecK 
by  the  learned  judge  in  delivering  his  judgment  ii» 
this  case  in  the  Court  below,  ^*  it  was  to  be  expected, 
and  it  was  a  reasonable  expectation,  after  stating* 
what  was  the  exception  and  what  the  limitation,  so 
far  as  the  same  are  regulated  by  the  provisions  of 
this  act,  that  in  some  part  of  the  act  would  be  found 
some  special  enactment,  by  which  it  would  be  de- 
clared on  whom  the  repairs  of  the  churches  were  to 
fall  upon  a  division  of  the  parishes ;  whether  the 
original  parish,  or  those  separated  from  the  original 
parish  into  separate  and  distinct  parishes."     It  was 
undoubtedly  reasonably  to  be  expected  that  such  a 
provision  would  be  found,  and  yet  it  is  true,  that  on 
looking  through  the  several  sections  of  the  act,  and 
that  of  the  59  Geo.  3,  which  followed,  and  the  other 
acts,  there  is  no  special  provision  made  for  this  par- 
ticular case ;   that  is,  for  the  repairs  of  churches 
separate  and  distinct  of  one  parish — there  is  nospecial 
enactment  in  terms.     But  it  is  a  question,  and  is  a 
point  which  the  Court  is  called  upon  to  consider, 
whether  the  Legislature  has  not  expressed  all  that  it 
meant  to  express— whether  it  has  not  sufficiently 
shewn,  by  necessary  implication,  what  was  the  in- 
tention, and  what  was  the  purport  of  the  act ;  and 
if  in  words  it  does  not  contain  a  special  provision 
**  that  separate  and  distinct  parishes  shall  repair  their 
own  parish  church,"  is  there  not  in  the  Act  of  Par- 
liament sufficient  to  shew  that  separate  and  distinct 
parishes,  being  so  created  by  the  act,  were  to  repair 
their  own  churches,  without  any  special  words? 
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't  is  clear,  and  must  be  admitted  that  there  might  _  ^S^* 
/^^vc  been  a  much  more  direct  mode  of  doing  it  than  January  27th. 
by  compelling  the  Court  to  put  their  interpretation       Nunn 
^'^  the  act,  which,  in  order  to  effect  the  intention  of 
^^  L^slature,  the  Court  must  do  ;  it  would  be  far 
i^OTc  satisfactory  to  the  Court,  and  to  persons  wjio 
^▼e  to  act  under  this  statute,  if  there  had  been  an 
*3^e«  provision.     But  is  it  absolutely  necessary 
^  there  should  be  ?     When  once  the  Court  has 
^^rtained  what  the  intention  of  the  Legislature  was 
^th  respect  to  the  repairs  of  these  churches,  it  is 
tbe  doty  of  this  Court,  and  of  all  Courts  who  are  to 
CQDstnie  Acts  of  Parliament,  if  it  can  do  so  without 
eridently  distorting  the  words  of  the  act,  to  put  such 
i  construction  on  them  as  will  best  effect  that  which 
it  has  satisfied  itself  was  the  real  intention  of  the 
^islature. 

Now,  then,  the  70th  and  71st  sections  of  the  Act 
of  Parliament  are  those  which  bear  upon  this  part 
of  the  case.  **  That  the  repairs  of  all  such  district 
cburchesor  chapels  shall  be  made  by  the  districts  to 
which  they  respectively  belong,  by  rates  to  be  raised 
^dim  the  district;  in  like  manner  as  in  case  of 
fcpurs  of  churches  by  parishes/' 

It  asumilates  the  churches  of  district  parishes,  as 

to  repairs,  to  the  repair  of  churches  in  undivided 

parishes ;  and  not  only  so,  but  goes  on  to  declare 

vfy  they  are  to  be  so,  and  in  what  way  they  are  to 

be  considered  as  liable  to  the  repairs.    ''  And  every 

such  district  shall  be  deemed  in  law  a  separate  and 

dkHnet  parish  for  that  purpose ;  and  the  repairs  of 

all  chapeb,  not  made  district  churches,  shall  be 

made  by  the  parish  in  or  for  which  tbe  chapels  shall 

be  built." 
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1843,  Why,  then,  this  section  declares  that  the  repai: 

January  27th.  of  the  district  churches  shall  be  made  by  the  distric 
and  for  that  purpose  it  shall  be  considered — ^Whal 
Why,  a  separate  and  distinct  parish,  as  by  the  16' 
section  of  the  Act  of  Parliament  separate  and  di 
tinct  parishes  were  created. 

The  very  words  used  in  the  act  are  here  made  l: 
of — *^  a  separate  and  distinct  parish."  Can  anythL 
be  more  plain  than  this,  that  the  Legislature  m  i 
have  considered,  that  when  a  parish  was  creat 
into  two  or  more  distinct  and  separate  parishes,  ea< 
parish  must  be  liable  to  all  the  incidents  of  a  sept 
rate  and  distinct  parish ;  and  by  assimilating  th 
district  churches  to  the  separate  and  distinct  parishe 
for  the  purpose  of  repairs,  does  it  not  speak  8 
plainly  as  language  can  do,  (short  of  express  terms, 
that  they  shall  be  repaired  in  the  same  way ; — ^th 
these  district  churches  shall  be  precisely  on  tl 
same  footing  as  separate  and  distinct  parishes.  An 
therefore  district  churches  are  to  be  considered  i 
separate  and  distinct  parishes  for  the  purpose  of  r 
pairs. 

Again,  the  71st  section  of  the  act,  **  That  evei 
such  district  shall  remain  nevertheless  subject,  t 
twenty  years,  to  be  accounted  from  the  day  upc 
which  the  district  church  or  chapel  shall  be  cons 
crated,  to  the  repair  of  the  original  parish  churc 
and  be  deemed  part  of  the  original  parish  for  tl 
purposes  of  such  repairs." 

Why  here  again  the  district  church  was  not  to  1 
relieved  altogether  from  contributing  to  the  repai 
of  the  original  church.     For  twenty  years  it  is 
continue  subject  to  those  repairs  ;  and  for  the  pu 
pose  of  those  repairs  it  was  to  be  considered  as  pa 
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1843.  who  is  to  be  affected  by  the  act  of  parish  officers, 
Jtnuary  27th.  has  a  right  to  votc  in  their  election,  so  these  parties 
who  are  to  be  affected,  who  still  remain  a  part  of 
the  parish  for  certain  purposes,  which  these  church- 
wardens are  to  carry  into  execution,  are  entitled  to 
have  had  notice ;  and  no  notice  has  been  given. 

The  churchwardens  have  undoubtedly  other 
duties  to  perforin,  under  the  local  acts,  as  church- 
wardens of  the  parish  of  Hackney,  than  those 
which  relate  to  the  church  and  churchyard,  or 
performance  of  divine  service ;  because  they  are 
trustees  for  carrying  into  effect  the  purposes  of  that 
Act  of  Parliament ;  and  under  another  local  act 
they  are  trustees  for  the  relief  of  the  poor :  and  it 
may  be  a  question  whether  these  persons  so  elected 
for  the  parish  of  Hackney,  by  the  inhabitants  of 
that  part  of  the  parish  of  Hackney,  which  I  have 
called  the  old  parish  of  Hackney — whether,  being 
elected  by  those  persons  only,  they  are  properly 
qualified  to  act  as  churchwardens  under  this  local 
act :  a  question  may  arise  whether  they  are  legally 
appointed.  That  is  a  question  not  for  this  Court  to 
determine — thisCourtcannotdetermine  on  thequali- 
fication  to  act  as  trustees  under  this  act. — It  cannot 
enter  into  the  question  whether  they  are  capable  of 
acting  under  the  poor  law  act  relating  to  this  parish, 
— those  questions  are  for  other  Courts  to  determine. 
If  they  so  claim  to  act  in  virtue  of  this  election,  it 
will  be  for  other  Courts  on  the  construction  of  all 
these  statutes — to  decide  whether  they  are  or  not 
qualified  so  to  act — whether  what  they  may  do  in 
that  character  under  the  Act  of  Parliament,  is  pro- 
perly done  by  them  or  not. 

The  only  question  here,  is  one  put  by  the  Judge 
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io  the  court  below — are  they  the  churchwardens  of  IMS. 
the  peruh  of  Hackney  for  this  purpose — for  the  January  27111. 
purpose  of  this  rate,  which  does  not  profess  to  bind  Nunk 
any  other  person  than  an  inhabitant  of  this  parish  ?  ^^ 
Now  I  am  of  opinion  that  they  are  properly  the  mowiv. 
churchwardens  of  this  parish — it  is  provided  by 
this  act,  that  all  churches  and  chapels,  which  are 
erected  under  the  provisions  of  this  Act  of  Parlia- 
ment,  are  to  have  power  of  electing  churchwardens ; 
this  necessarily  infers  that  the  parish  still  remains 
vith  that  power — it  is  not  affected  at  all — it 
is  left  untouched  in  that  respect ;  it  forms  the 
perish — ^it  constitutes  the  parish  of  Hackney  as  it 
originally  stood — ^the  election  of  the  churchwardens 
far  the  purpose  of  church  matters  and  ecclesiastical 
ttttoB  IS  quite  sufficient,  as  it  appears  to  me,  if 
■ade  by  the  inhabitants  of  this  part  of  Hackney, 
ttd  enables  them  to  act  in  that  capacity  for  eccle- 
Mical  purposes — the  Court  has  nothing  to  do  with 
tbe  maintenance  of  the  poor,  or  the  provisions  of 
tbe  act  as  for  making  other  rates — the  cAurcA- rate 
it  that  which  is  sued  for  in  this  case,  and  the  church- 
>ite  is  that  alone  on  which  this  Court  can  determine. 
It  is  quite  sufficient  that  these  churchwardens  have 
ken  elected  for  this  parish  of  Hackney,  in  order  to 
enable  them  to  sue  upon  this  rate,  which  is  the 
question  now  for  the  decision  of  the  Court. 

The  section  of  the  act  to  which  I  refer  in  the 
58th  of  George  the  Third,  the  section  with  respect 
to  the  election  of  churchwardens  is  the  73d.  [The 
Court  read  it] 

So  that  for  every  church  and  chapel  appropriated 
under  the  provisions  of  this  act,  two  fit  and  proper 
persons  arie  to  be  chosen ;  that  is,  for  these  parts  of 

VOL.    III.  CO 
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the  parish  of  Hackney,  South,  and  West  Hackne 
Japuary  27th,  eh uFch Wardens  are  to  be  elected — fit  and  prop 
persons  are  to  be  elected  to  do  all  things  necessa 
for  the  i^epairs  of  the  church  ;  therefore  they  woo 
be  compellable  to  repair  their  own  churches  andi 
the  provision  of  this  Act  of  Parliament. 

But  it  was  not  necessary  to  provide  for  that  pai 
of  the  parish  which  still  remained:  they  wool 
not  be  deprived  of  the  right  of  electing  church 
wardens  for  their  own  purposes  without  specii 
enactment  or  necessary  intendment.  There 
none  such  in  this  act,  and  therefore  they  contini 
in  the  same  manner  to  elect  their  churchwardens- 
as  every  other  parish  elects  its  own  churchwardei 
for  its  own  ecclesiastical  purposes — for  that  distri 
which  remains  as  part  of  the  old  parish.  It  has  o 
been  severed,  or  dismembered,  or  transferred 
any  way  whatever;  it  continued  under  the  sai 
rights,  the  same  church,  and  the  same  managemc 
as  it  had  originally.  . 

On  this  part  of  the  case  there  is  no  doubt  t 

churchwardens  were  properly  elected  by  that  p: 

of  the  parish  for  which  they  were  chosen,  and  tl 

they  are  therefore  qualified  to  sue  on  this  la 

Whatever  may  be  the  construction  put  on  the  I(y 

act  with  respect  to  the  rates  for  the  poor  or  as8a 

ments  for  the  trustees'  rate,  as  distinguished  he 

the  church-rate,  they  were  qualified  to  act  as  otb 

churchwardens  in  the  repairs  of  the  church,  for  oil 

ing  the  vestry  together  for  the  purpose  of  makii 

the  rate,  and  for  suing  for  the  rate,  as  against  tho 

who  might  refuse  to  pay,  supposing  it  to  be  othi 

wise  properly  made. 

Well,  then,  this  would   dispose  of  as  well  t 
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^H  as  the  fourth   objection,   namely,   that  the       1843. 

ciiBrchwardens  were  not  duly  elected  and  no  due  janaary27th. 

•otice  was  given  of  the  election. 

Holding  that  they  are  churchwardens  of  the 
pBriib,  and  if  elected  by  the  parishioners  that  they 
ve  qualified  to  sue,  on  this  part  of  the  case  no 
Wice  was  required  to  be  given  of  the  election  of 
Aese  charchwardens  to  the  other  parishioners  for 
4e  purpose  of  the  church-rate ;  whatever  may  be 
Ae  defective  qualification  or  want  of  qualification 
V  to  the  other  parts  of  their  duty  to  be  performed 
Boder  the  provisions  of  this  local  Act  of  Parliament. 

The  next  question  which  arises  is  with  respect  to 
Ae  necessUy  of  the  rate. 

It  is  contended  that  the  rate  is  excessive,  that 
im  are  several  items  in  the  estimate  which  was 
Ud  before  the  vestry  which  ought  not  to  have  found 
Hr  way  into  this  estimate. 

When  I  first  read  the  allegation  it  struck  me 
4at  it  was  very  vaguely  worded — that  nothing 
^  pointed  out  as  to  the  items  which  ought  not  to 
We  found  their  way  into  the  church-rate — or  in 
*kat  degree  it  was  considered  excessive ;  but  the 
ttplanation  given  of  that  was,  that  the  rate  was 
tteettive  because  the  churchwardens,  if  they  had 
fniperly  applied  the  dues  which  they  were  entitled 
^  receive  under  the  provisions  of  the  local  Act  of 
hriiament,  would  have  had  sufilicient  funds  to  have 
tbfiated  the  necessity  of  having  a  rate  made  at 
d. 

Now  the  funds  which  it  is  supposed  the  church- 

virdens  had  in  hand  were  to  arise  out  of  certain 

does  and  duties  which  were  to  be  paid  to  them 

under  the  provisions  of  the  local  Act  of  Parliament 

c  c2 
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1843,      of  1790^  namely,  for  interments  in  the  new  chi 
JiBoary  27th.  yard  and  also  for  tolling  the  bell  at  funerals. 

N^       Court  read  the  4th,  5th,  6th,   and  7th  arti 

;j?;,^      2  Cfurt.  879.] 

Now  these  are  the  three  articles  of  the  alleg 
which  refer  to  this  particular  point — and  with  re 
to  the  first  of  these,  the  5th,  the  declaration  o 
Act  of  Parliament  is  set  forth — that  the  chi 
wardens  were  in  the  habit  of  receiving  for  th< 
churchyard,  and  for  that  which  may  be  calleci 
new  burial  ground,  certain  fees  for  the  burial  c 
dead,  and  the  tolling  of  the  bell,  and  at  certain  r 
that  they  were  empowered  to  receive  these,  and 
from  time  to  time  funds  had  been  raised  or 
lected — by  whom,  or  to  whom  they  were  pai 
when  they  were  collected,  or  at  what  time,  ic 
stated — ^it  is  not  stated  in  any  one  part  of  this 
gation  that  the  churchwardens  ever  received  : 
rates  since  the  year  1790,  whatever  they  may 
done  before ;  and  it  is  not  pleaded  that  these  chi 
wardens  had  received  any  such  rates,  or  that 
predecessors  had  ever  received  any  such  rate, 
rying  it  back  from  1824  to  1790,  when  the  j 
alteration  took  place  in  the  substitution  of  this 
church  for  the  old  church ;  and  therefore  I  ( 
the  Court  is  perfectly  justified  in  stating,  thai 
is  a  loose  and  indefinite  plea ;  and  if  any  thing 
to  arise  out  of  it,  it  should  have  stated  when,  ai 
what  time  those  sums  had  been  received,  and 
ther  by  the  churchwardens.  Annexed  to  this  al 
tion,  in  supply  of  proof,  is  a  copy  of  the  report 
was  made  by  the  parish ;  or  by  the  comn 
appointed  by  the  parish  to  investigate  the 
This  is  a  committee  appointed  by  the  vestry  oi 


ARCHES   COURT   OF   CANTERBURY. 


389 


25th  July,  1840,  two  days  after  the  rate  sued  upon 
in  this  case  bears  date. 

The  report  is  this  :  *^  The  nature  of  the  reference 
made  to  your  committee  is  in  a  great  degree  sug- 
gested and  controlled  by  the  Act  of  Parliament,  the 
30 George  3,  chap.  71,  under  which  it  arises;  and 
pvdcolarly    by    the    20th,   21st,  and    23rd   sec- 
tions of  the  act;  they  find  but  little  evidence  to 
pro?e  what  were  the  precise  receipts  of  the  church- 
vardens,  in  respect  of  interments  in  the  church  and 
ehorchyard,  previously  to  passing  the  act  of  1790  ; 
\nt  they  think  it  fair  to  presume  that  the  scale  of 
1890,  a  copy  of  which  forms  part  of  the  Appendix 
to  this  report,  was  usually,  though  not  universally 
uted  upon. 
**  Both  because  they  have  seen  no  evidence  of  any 
<tiier  scale  of  charging,  with  the  exception  of  10^. 
P^  to  the  churchwardens  from  time  to  time  for  the 
^  of  the  ground ;  and  because  they  find  upon  the 
lOinutes  of  the  select  vestry,  under  the  date  of  Easter 
Tuesday,  I8U1,  a  resolution  that  the  scale  of  1690 
^oald  be  registered  on  the  minutes  as  a  memoran- 
dam  of  the  old  usage  in  respect  to  burials,  &c/' 

I  think  the  committee  came  to  a  very  fair  con- 
dosion,  that  the  fees  authorized  by  that  table  of 
If'SO,  were  those  which  were  received  in  the  old 
ehorchyard. 

They  also  state  they  found,  that  in  1759,  ''  29th 
September,  it  was  resolved,  that  no  stranger  be  for 
the  future  permitted  to  be  buried  in  the  church- 
yard, without  paying  for  the  ground,  as  well  as  for 
the  bell.  That  lO^.  be  paid  for  the  ground  in  the 
churchyard,  for  burying  every  person  who  shall  not 
have  a  legal  settlement  in  the  parish,  exclusive  of 
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1843.       the  fees  paid  for  the  bell.     That  double  fees  for  the 
jtDuary  27Uu   bufial  of  every  person  who  shall  not  be  legally  set- 

N^       tied  in  this  parish  shall  be  paid. 

Tl*»^  "  Secondly :  in  respect  of  what  were  these  fees 

Momr  receivable.  It  appears  clear  that  the  fees  for  bell- 
tolling  were  received  by  the  churchwardens;  and 
your  committee  also  find  in  the  churchwardens' 
accounts,  subsequently  to  ITGO,  numerous  entries 
in  the  quarterly  receipts,  with  which  they  debited 
themselves  in  respect  of  burials,  and  for  the  g^und  ; 
your  committee  find  that  the  aggregate  amount  at 
that  period  generally  averaged  from  60/.  to  70/.  per 
annum.  They  have  discovered  no  evidence  to  shew 
that  the  churchwardens  received  value  for  any  place 
or  species  of  burial,  other  than  those  which  occurred 
in  the  church,  (exclusive  of  the  high  and  low  chan- 
cel) and  the  parish  vault,  which  appears  to  have 
been  in  the  churchyard,  and  for  the  use  of  the 
ground  in  the  churchyard  as  before  stated,  and  also 
for  the  tolling  the  bell.  With  reference  to  the  third 
question,  they  think  that  the  minutes  of  the  open 
vestry  for  the  year  1763,  will  give  the  vestry  con- 
siderable information.  It  appears,  that  in  or  about 
the  year  1763,"  (and  this  forms  the  groundwork  of 
the  allegation  in  the  first  instance)  '^  it  was  consi- 
dered expedient  to  enlarge  the  old  churchyard,  and 
accordingly  a  piece  of  land  of  copyhold,  (tenure) 
was  purchased  out  of  the  unappropriated  fund,  or 
fund  created  by  the  receipt  of  fines  imposed  by  the 
select  vestry  upon  persons  in  lieu  of  their  serving 
certain  offices  in  the  parish,  and  after  considerable 
difficulty  the  ground  was  consecrated  by  the  bishop 
of  the  diocese.  And  on  the  26th  November,  1763, 
it  was  resolved,  that  the  Rev.  Mr.  Cornthwaite, 
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during  the  pleasure  of  the  parish,  have  leave  to       1843. 
graot  vaults,  monuments,  and  tombstones,  to   be  January  27th. 
made  and  erected  in  the  new  churchyard ;  and  he        n^ 
being  present,  returned  the  parishioners  his  thanks       ''^'"t' 
fcr  that  liberty."  ""^ 

That  is  the  additional  copyhold  ground  which 
was  added  in   1763.     ''And  at  the  same  time  it 
was  resolved,  that  no  bodies  be  deposited  in  the  old 
diorcfayard  without  the  leave  of  the  churchwardens 
for  the  time  being,  except  persons  who  have  family 
vaolts  or  stones  therein.     It  further  appears,  that 
after  the  enlargement  of  the  churchyard,  and  the 
psssiogof  the  resolution,  just  quoted,  to  close  the  old 
one,  the  part  so  added  became  for  most  practical 
jwrposes  the  churchyard  of  the  parish,  and  conti- 
oned  so  to  be,  until  the  passing  of  the  act,  and  the 
sobsequent  addition  of  the  present  churchyard.     A 
diligent  examination  has  been  made  of  the  books 
and  documents  relating  to  the  burial  customs  of  the 
parish,  about  and  subsequent  to  the  period  of  passing 
the  new  Church  Building  Act,  but  it  does  not  appear 
that  there  are  any  receipts  or  acknowledgments  in 
the  churchwardens'  accounts,  in   the  interval  be- 
tween 1791,  the  period  of  passing  the  act,  and  1801, 
wheo  the  resolution  of  vestry  respecting  the  new 
scale  of  fees  was  passed;  to  shew  what  the  cus- 
toniary  charges  were." 

So  that  between  1791  and  1801,  a  period  of  ten 
jears^  it  does  not  appear  that  the  churchwardens  of 
the  parish  had  received  on  account  of  the  parish, 
and  debited  themselves  with  any  sums  of  money  for 
burials  in  the  churchyard ;  there  is  no  evidence 
to  shew  it  in  the  churchwardens*  accounts;  this 
is  tie  proof  adverted  to  by  the  appellant  himself 
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1843.      and  no  evidence  of  any  such  receipts  by  the  church- 
jaouary27th.  wardens  duriug  those  ten  years. 

^^  It  then  goes  on  to  state,  ^^  Entries  appear  under 

^i^      the  date  of  1770,  and  subsequently  in  the  church- 
MoMRY      wardens'  accounts,  which  shew  that  money  was  not 
only  received  for  the  bells,  but  for  the  ground/' 

When  did  that  cease  ?  there  are  no  entries  to 
shew  that  between  1791  and  1801,  any  monies  were 
received,  and  the  utmost  extent  this  would  shew, 
would  be,  that  from  1770,  and  subsequently  to  1791, 
that  is,  for  a  period  of  twenty-one  years,  money  had 
been  received  for  the  bells,  and  for  the  ground  also  ; 
'^  and  as  this  was  after  the  date  of  the  consecration 
of  the  intermediate  or  then  new  churchyard,  it 
seems  to  establish  the  fact,  that  the  churchwardens 
did  receive  value  for  the  ground  in  that  church- 
yard." 

There  was  nothing,  however,  to  shew  that  they 
received  any  fees  for  interments  for  the  use  of  the 
ground,  between  1791  and  the  year  1801,  and  no- 
thing afterwards  appears  in  the  report,  or  in  any 
of  these  papers  to  that  effect. 

Now  then,  the  committee  conclude  their  report 
by  this  summing  up :  ^*  The  result  of  this  investiga- 
tion appears  to  shew,  that  in  the  new  portion  of  the 
old  churchyard,  up  to  the  period  of  passing  the 
Church  Building  Act,  the  vicar  enjoyed  the  privi- 
lege of  granting  vaults,  monuments,  and  tombstones 
only  during  the  pleasure  of  the  parish.  That  the 
bell-money  was  received,  as  now,  by  the  church- 
wardens, and  carried  to  the  church-rate  account; 
that  they  also  received  a  fee  of  lOs.  for  the  use  of 
the  ground  from  all  strangers,  or  persons  resident, 
and  not  having  a  legal  settlement  in  the  parish ; 
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bot  whether  the  payment  of  this  fee  was  limited  to       18^3, 
such  persons  only  does  not  appear.    The  fees  paid  January  27th. 
for  the  use  of  the  ground  in  the  old  church,  and  in       n^ 
the  parish   vault,  which  was  in  the  churchyard ,      ^^ 
were  tbo  received  by  the  churchwardens."  mmIiit. 

Now  this  only  brings  it  up  to  the  passing  of  the 
•ct  of  1790 ;  at  that  time  certain  fees  were  received, 
andaQtbority  given  to  the  churchwardens  to  receive 
the  same  fees,  whatever  they  might  be. 

There  is  nothing  to  shew  that  these  fees  had  at 
•Dj  time,  after  the  passing  of  the  act,  been  received ; 
whether  by  the  direction  of  the  vestry,  or  by  any 
arrangement  made  with  the  vicar,  in  order  to  com- 
pensate him  for  loss  he  sustained  for  burials  in  the 
'  charch,  and  certain  parts  of  the  churchyard,  which 
were  prohibited  by  the  act  of  1790,  or  not,  may 
perhaps  appear  by  subsequent  consideration  of  the 
scale  of  fees  which  was  sanctioned  by  Lord  Stowell, 
then  Sir  William  Scott,  in  1801,  when  chancellor 
of  the  diocese  of  London. 

Now,  annexed  to  the  report  in  the  Appendix,  is 
the  scale  of  fees  in  1690,  when  Doctor  Newton  was 
chancellor  of  London ;  and  looking  through  this 
table  of  fees,  I  find  very  little  that  applies  to  the 
churchyard  in  its  present  state,  for  fees  for  the  use  of 
the  ground.  In  this  table,  I  find  that  for  burials  in 
the  high  and  low  chancels,  there  is  a  fee  to  be  paid 
to  the  churchwardens,  for  the  great  bell,  of  13^.  4</., 
and  nothing  to  be  paid  for  the  ground.  In  the 
north  and  south  sides  of  the  chancel,  the  church- 
wardens are  to  receive  the  sum  of  ]/.  for  the  use  of 
the  ground ;  and  in  the  parish, vault  they  are  to 
receive  21.  for  the  ground ;  and  I3s.  Ad.  is  to  be 
paid  to  them  for  the  great  bell.     I  do  not  find  any- 
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thiDg  stated  to  be  received  by  the  churchvrardeiui 
for  the  ground  in  the  churchyard.  All  that  I  find 
is :  ^'  To  the  churchwarden,  for  the  great  bell, 
135.  4d. ;  for  the  fifth  bell,  to  the  churchwarden, 
6s.  8d.;  the  fourth,  4s.;  the  third,  2s.  6d.;  the 
second  bell,  2s. :  and  with  the  little  bell,  nothing  is 
to  be  paid  to  the  churchwardens. 

There  is  nothing  in  this  table  of  fees  which  would 
enable  the  Court  to  see  that  there  was  any  fee  to 
be  paid  for  the  use  of  the  ground,  inasmuch  as  it 
does  not  appear  that  there  was  any  vault  called 
the  parish  vault  in  this  new  churchyard,  for  which 
(done J  except  in  particular  parts  of  the  churchy  fees 
are  to  he  paid;  and  by  the  act  of  1790,  (see.  17,) 
all  burials  within  the  church,  unless  vaults  are  built 
under  it,  are  prohibited ;  and  therefore  no  fee  is  to 
be  taken ;  they  are  not  to  be  paid  for  the  ground 
there.  Whether  there  is  a  vault  or  not  under 
the  present  parish  church  of  Hackney,  I  do  not 
know. 

Now  that  continued  to  be  the  table  of  fees  up  to 
1801 ;  and  looking  through  it,  I  do  not  find  it 
any  where  stated,  that  any  fee  whatever  is  to  be 
paid  to  the  churchwardens  for  the  use  of  the 
ground. 

By  the  Local  Act,  burials  in  the  church  are 
prohibited,  and  also  within  twenty  feet  of  the 
walls  of  the  church ;  the  rights  of  the  minister  are 
to  a  certain  extent  curtailed  by  this ;  and  therefore 
the  parish  had  in  1801,  as  they  stated,  been  in  the 
habit  of  allowing  to  the  minister  an  annual  com- 
pensation for  the  usual  dues  he  would  receive — 
what  that  annual  compensation  was,  and  out  of 
what  it  arose,  the  Court  is  not  informed.     It  may 
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be,  tlttt  those  fees  which  were  usually  paid  to  the       1843. 
chareb wardens  for  the  use  of  the  ground,  had  been  Jammrj  27th. 
paid  to  the  ministers  since  1790 — it  may  be  so,  I 
bow  ootbing  of  that.    Whether  the  churchwardens 
'  coold,  or  might  have  received  these  fees,  and  ought 
to  receive  the  fees  in  aid  of  the  church-rates,  I 
know  not.     I  find,  burying  in  a  vault,  the  minister 
is  to  have   1/.,  the    churchwardens    are  to   have 
I3j.  id. — for  what  ?  for  the  great  bell,  not  far  the 
grmd.    For  the  fifth  bell,  65.  8(/. ;  for  the  fourth 
fell,  As. ;  and  so  it  goes  on,  decreasing  with  the  size 
of  the  bell :  there  is  nothing,  absolutely  nothing, 
stated  here  as  to  any  sum  to  be  received  by  the 
churchwardens  for  the  use  of  the  ground. 

Unquestionably,  it  is  not  for  this  Court  to  in- 
quire as  to  the  legality  of  the.  scale.  It  stands  as  a 
lee  allowed  by  this  table,  the  legality  of  which  may 
be  very  questionable  indeed— Ma<  the  Court  is  not 
called  on  to  determine. 

There  is  nothing  to  shew  that  the  churchwardens 
have  ever  since  1790,  received  fees  for  the  use  of 
the  ground — ^nothing  of  the  kind  is  alluded  to  in 
this  allegation ;  it  is  said  that  those  sums  have  been 
from  time  to  time  collected,  without  stating  trAen, 
without  stating  at  what  time  they  last  were  so; 
and  therefore,  whether  they  thought  themselves  en- 
titled to  claim  those  dues  and  duties— the  same  dues 
and  duties  which  were  made  payable  under  the  pro- 
visions of  the  act  which  prohibited  burials  in  the 
church,  does  not  appear. 

What  they  did  receive,  was  for  the  use  of  the 
ground  in  the  church,  and  for  the  parish  vault; 
but  it  does  not  appear  there  is  any  such  existing  in 
the  present  churchyard. 
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Under  these  circumstances  I  am  of  opinioD  that 
January  27th.  thg  churchwardcns  are  not  before  the  Court  on  any 
NuNN  excessive  rate.  It  does  not  appear  they  had  a  fend 
out  of  which  these  necessary  repairs  of  the  charch 
could  be  paid.  It  is  stated  in  the  argument  that 
this  is  very  much  the  same  as  if  there  had  been  a 
rate  not  collected,  and  the  Court  will  not  hold  a 
a  church-rate  to  be  valid  when  the  churchwarden!, 
by  collecting  a  rate  already  made  and  granted,  can 
put  themselves  in  possession  of  funds  to  defray  the 
necessary  repairs  of  the  church.  It  appears  to  meld 
differ  very  materially  from  a  case  where  the  churcfar 
wardens  by  their  own  exertions— by  calling  on  the 
persons  who  are  assessed  to  pay  the  rate,  can  get 
possession  of  funds ;  in  which  case  they  shall  not  be 
permitted,  by  the  neglect  of  their  duty,  to  call  on  the 
parishioners  to  pay  an  additional  rate — to  call  on 
those  parishioners  who  gave  no  trouble  in  the  collec- 
tion, who  are  willing  to  pay,  and  willing  to  discharge 
that  obligation,  which  the  common  law  imposes  on 
them,  without  resistance.  But  this  is  not  so.  They 
must  ascertain  before  hand  what  these  fees  are — that 
the  fees  are  all  receivable — whether  they  have  been 
so  appropriated  by  the  order  of  the  parish — whether 
they  could  recover  them  unless  by  involving  the 
parish  in  a  lawsuit ;  if  the  parish  are  of  opinion  that 
these  fees  are  improperly  received  by  other  persons, 
they  must  direct  the  churchwardens  to  take,  or  they 
must  take  means  of  recovering  these  fees  from  those 
persons  who  have  unduly  received  them  by  an  action 
at  law,  or  otherwise  as  they  may  be  advised  ;  or  they 
may  direct  the  churchwardens  to  do  so  and  furnish 
them  with  ftinds  to  carry  on  the  action  ;  because  in 
these  days  we  know  that  retrospective  church-rates 
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ounotie  enforced — ^if  the  churchwardens  do  embark       1843. 

IB  Ri^tion  they  must  take  care  to  provide  them-    •'•ottwy  ^^th. 

ttbfeiwith  funds  in  some  way  or  other,  or  to  secure 

to  tbemselves  the  repayment  of  the  expense  to 

viueh  they  may  be  put  in  prosecuting  these  suits — 

IB  tbis  very  suit,  to  recover  the  sum  of  3$.  4d. ! 

hn  tre  the  churchwardens  to  be  reimbursed  for 

Ae  expense  they  have  been  put  to,  unless  by  the 

pirisb  in  some  way  or  other  ? 

Under  these  circumstances  therefore,   I   am  of 
^ion  that  this  is  distinguished  from  the  case  of  an 
indemed  rate.     I  am  not  prepared,  even  in  the  case 
of  an  uncollected  rate^ — where  the  churchwardens 
eao  say  they  have  done  all  they  can  to  recover  the 
nte,  although  there  still  remains  a  large  sum  uncol- 
lected which  the  parties  are  unable  to  pay  in  conse- 
quence of  their  poverty—  to  say,  that  they  would  not 
be  entitled  to  another  rate  to  enable  them  to  carry 
on  their  duties  in  providing  for  the  due  sustentation 
of  the  fabric  of  the  church,  and  providing  the  ne- 
cessary articles  for  the  performance  of  divine  service. 
I  cannot  say,  even  if  such  a  case  could  be  shown, 
that  it  would  be  a  sufficient  reason  why  the  rate 
should  not  be  enforced. 

Now  this  disposes  of  those  objections  which  arise 
on  the  construction  of  the  local  acts,  and  of  the 
general  Act  of  Parliament. 

There  then  remain  two  other  points  to  be  con- 
sidered, namely,  whether  the  rate  has  been  imposed 
and  properly  assessed  on  the  proper  persons.  That 
is,  whether  on  the  lOth,  11th  and  I2th  articles  of 
this  allegation,  this  rate  has  been  properly  levied. 

The  10th  article  merely  pleads  the  act — the  local 
act  of  the  50th  of  George  the  Third,  by  which  the 
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1843.      trustees  of  the  poor  of  Saint  John,  Hackney, 
January  37tb.  authorized  to  compound — to  take  smaller  sunu  fbi^ 
those  rates  than  they  would  otherwise  obtain.     It  i^ 
not  necessary  further  to  consider  that.     The  lltf^^ 
article  I  confess  appeared  to  me  to  be  somewhat  aiC^ 
extraordinary  article  to  be  urged  against  the  validity^ 
of  the  rate.     **  That  although  the  names  of  the^ 
tenants  of  the  said  compounded  houses  are  inserted   ^ 
in  the  church-rate  book  belonging  to  the  said  parish 
of  Hackney,  and  a  certain  assessment  affixed  to 
each  of  them  ;  yet  it  is  not  such  tenants,  but  their 
landlords,  who  are  applied  to  for  payment  of  the 
said  rate." 

I  am  not  at  all  aware  that  this  is  any  objection  to 
the  validity  of  the  rate — that  the  proper  persons 
being  assessed,  other  persons  were  applied  to  for  the 
rate— if  they  pay  the  rate  which  is  properly  assessed 
on  the  tenants  and  occupiers,  I  cannot  conceive  that 
is  an  objection  to  the  rate ;  or  even  if  the  landlord 
had  been  assessed  to  the  rate — if  the  landlord  paid 
the  rate — ^if  the  rate  was  paid  for  that  hoase 
which  is  occupied  by  this  person,  although  the 
landlord  might  be  assessed,  and  might  choose  to 
pay  that  rate,  I  do  not  know  that  would  be  any  ob- 
jection to  the  rate,  if  the  whole  property  in  the 
parish  had  been  properly  assessed.  All  that  is  ne- 
cessary is,  to  see  whatis  the  property  of  the  parish, 
and  that  it  is  all  rated  ? — whether  the  tenant  is  rated 
or  the  landlord,  is  nothing  to  the  validity  of  the  rate 
so  &r  as  other  individuals  are  concerned.  The 
particular  tenant  might  say,  ^'  I  am  not  to  be  rated, 
the  landlord  is  to  be  rated  ;"  but  still  if  the  premises 
were  rated,  although  it  should  be  assessed  to  the 
landlord,  I  do  not  know  that  would  be  an  objection 
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^  the  rate,  provided  the  rate  was  recovered  :  the 
Vioney  is  forthcoming  for  the  premises  rated. 

It  is  not  necessary  to  decide  that  point  or  to  con- 
aider  it  any  further,  because  here  in  point  of  iact  the 
imper  persons  are  assessed,  namely,  the  tenants,  by 
^thdr  names  and  surnames,  the  proper  persons  have 
leea  assessed — if  the  landlords  choose  to  pay  the 
ifate  for  them,  that  is  no  ground  for  objecting  to  the 
^dityof  the  rate. 

It  then  goes  on  to  plead,  ^^  that  although  the  said 
messment  in  the  church-rate  book  is  in  itself  below 
the  real  actual  and  proper  value  of  such  houses,  and 
helow  their  estimated  rental  in  the  poor-rate  book 
belonging  to  the  said  paiish,  yet  that  in  fact  the 
landlords  of  the  said  houses  or  most  or  many  of 
them  do  not  pay  the  said  church-rates  according  to 
such  assessment,  but  according  to  the  reduced  com- 
pounded assessment  contained  in  the  said  poor-rate 
book,  under  the  aforesaid  Act  of  Parliament." 

Now  nothing  can  be  more  loose  and  indefinite  than 
this  mode  of  pleading,  ^'  that  the  landlords  of  the 
said  houses  or  most  or  many*'  without  specifying  in 
any  manner  whatever — *'  are  rated  not  according  to 
their  assesament,  but  according  to  the  reduced  com- 
pound sum." 

If  it  arose  from  a  larger  sum  than  otherwise  ne- 
cessary, it  should  be  pointed  out  and  specified 
which  of  the  houses  are  so ;  the  question  here  is 
merely  whether  the  rate  is  equal  or  unequal  ? 

They  may  be  all  rated  according  to  the  church- 
rate  book,  for  any  thing  that  appears  in  the  article. 
If  they  are  rated  so,  although  it  may  be  below  the 
poor-rate,  it  is  not  necessary  the  rate  should  be  un- 


1843. 


Janmry  27th. 

NUNN 

agaimt 

Vapty 

and 

MOKBT. 


400 


CASES    DETERMINED    IN    TUE 


NUNN 

against 
Vabtt 

and 
MortBT. 


1843,  equal ;  it  may  not  be  necessary  to  follow  the  poor-rate 
January  27th.  in  every  instance.  The  mode  of  rating  matters  not ; 
if  one  is  100/.,  or  another  20/.,  provided  they  are  all 
rated  in  proportion  to  their  value ;  this  is  the  point 
to  be  considered.  Still  less  does  it  matter  when  the 
latter  part  of  the  allegation  comes  to  be  considered.  . 
*^  That  sixteen  houses  belonging  to  John  Burton,  a 
parishioner  of  the  said  parish,  of  the  actual  yearly 
rental  of  1202.  or  140/.,  or  thereabouts,  and  estimated 
in  the  poor-rate  book  at  the  value  of  104/.,  are 
charged  in  the  rate  of  2d.  in  the  pound,  at  the  sum 
of  I6s.  8c/."  What  of  that  ?  Suppose  they  are,  other 
houses  are  charged  in  the  same  proportion,  that  is 
not  the  objection  here ;  the  objection  is  this  which 
follows :  **  That  although  such  sum  is  entered  in 
the  church-rate  book,  as  having  been  paid  in  respect 
of  the  said  houses,  yet  that  the  said  John  Burton 
did  not  actually,  and  in  truth,  pay  more  than  the 
sum  of  7$.  2c/.,  being  the  amount  due  from  him  for 
the  said  houses,  upon  the  compounded  poor-rate 
assessment,  made  under  the  provisions  of  the  afore- 
said Act  of  Parliament." 

Why,  if  the  churchwardens  have  been  foolish 
enough,  or  liberal  enough  to  accept  the  sum  of 
7s.  instead  of  16^.,  they  must  suffer  the  consequence 
themselves :  it  is  no  loss  to  the  parish.  They  have 
charged  themselves  with  having  received  the  whole 
sum,  and  they  are  accountable  to  the  parish  for  the 
whole  sum.  If  they  choose  to  receive  less  than  is 
their  due — if  they  choose  to  charge  themselves  with 
the  whole  amount  and  only  receive  a  part,  that  is 
their  affiiir :  that  will  not  make  the  rate  invalid : 
they  are  liable  to  the  parish  :  if  they  have  charged 
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thenwelves  with  more  than  they  have  received,  the       1843. 

pirish  18  no  loser.     There  is  no  ground  for  objecting  J"u»ry  27th. 

to  the  validity  of  the  rate  on  that  account. 
Now  the  next  article  is  the  last  which  the  Court 

lias  to  consider,  and  that  is  on  the  real  question  of 

v^iquaBy  of  the  rate ;  for  it  pleads  '^  that  seven 

booses  situate  in  Water  Jane  in  the  said  parish,  are 

estimated  in  the  poor-rate  book  of  the  said  parish  at 

the  rental  of  44/.,  but  that  the  same  are  assessed  to 

the  said  church-rate  at  the  annual  rental  of  28/. 

only." 

Then  it  goes  on  to  enumerate  a  vast  number  of 
other  houses  which  are  rated  at  a  different  sum  in 
the  church-rate  book  to  that  of  the  poor-rate  book. 
If  the  rate  is  unequal  and  unequally  assessed,  I  agree 
with  the  learned  Judge  in  the  Court  below,  that 
would  be  a  ground  for  quashing  the  rate  altogether : 
it  is  essential  to  a  church-rate  that  each  indivi- 
doal  shall  be  rated  equally  in  proportion  to  the  pro- 
perty he  possesses.  But  it  does  not  give  rise  to  the 
question  of  inequality  by  stating  they  are  valued 
at  a  certain  sum  in  the  poor-rate  book,  and  ano- 
ther in  the  church-rate  book  ;  because  all  the 
houses  may  be  valued  at  the  same  rate  in  the 
church-rate  book — they  may  be  all  rated  at  an 
under  value.  If  some  of  them  were  rated  at  the 
value  of  them  in  the  poor-book  and  others  not,  it 
would  not  follow  that  was  the  actual  value.  The 
poor-rate  book  may  have  rated  some  too  high  as 
well  as  others  too  low.  The  church-rate  book  may 
more  equally  have  assessed  them,  and  therefore  on 
this  article  of  the  allegation  it  does  not  appear  to 
me  the  question  of  inequality  is  properly  raised,  so 
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1843.       that  the  Court  can  come  to  a  conclusion  upon  it.     1 
January  27th.    IS  too  much  to  Say  the  church-rate  book  and  th 
poor-rate  book  must  agree. 

If  the  question  of  inequality  is  to  be  raised  an< 
insisted  on,  it  must  be  done  in  a  different  and  dis 
tinct  form,  and  shew  that  some  houses  are  rate 
much  below  their  value ;  and  that  for  which  Mi 
Nunn  is  rated,  above  its  value. 

Now  under  these  circumstances,  therefore,  I  an 
clearly  of  opinion  that  the  Judge  of  the  Cour 
below  has  come  to  a  right  conclusion  with  respec 
to  this  allegation ;  and  I  perfectly  agree  witi 
him  in  opinion  that  if  the  facts  here  stated  weri 
proved,  modo  et  formd^  as  they  are  alleged,  the; 
would  not  form  a  valid  defence  to  the  deman< 
which  was  made  on  Mr.  Nunn  for  the  sum  of  3«.  4d 
under  this  assessment  which  has  been  made  on  bin 
by  the  churchwardens  of  the  parish  of  Hackney 
and  consequently  I  am  of  opinion  I  must  hold  noi^ 
against  the  appeal,  and  affirm  the  sentence  of  tk 
Court  below ;  and  I  must  also,  as  a  matter  m 
course,  do  it  with  costs.  What  were  the  churcH 
wardens  to  do  ?  If  Mr.  Nunn  will  take  on  himse^ 
to  litigate  this  demand  which  was  made  againi 
him  ;  and  if,  in  the  opinion  of  the  Court  below  aa 
of  this  Court,  he  is  not  borne  out  in  the  objectiOT* 
which  he  has  made,  I  think  it  must  be  at  his  ov« 
expense  that  he  does  this,  and  not  at  the  expense 
the  parish  or  at  the  expense  of  the  churchwardeiE: 
and  that  I  should  stop  short  of  justice  if  I  did  hm 
affirm  this  sentence  with  costs. 
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Dec.  13tb. 

MeDDOWCROFT  V.    HUGUENIN.  rr-- 

1843. 
February  13th. 

Tmg  was  a  businesB  of  bringrins:  into,  and  leaving:     Agenicnceof 

,'     .,  .  p     ,  .      AM  ?•/....  t  Court  of  ex- 

'H  tbe  registry  ot  this  Court  letters  of  administra-  ciuwvejuriB- 
^on  of  the  goods,  chattels  and  credits  of  William  bTlm^chJi^ 
Afeddowcroft,  deceased,  and  shewing  cause  why  the  couTb^w. 
^ame  should  not  be  revoked  as  having  been  surrep-  ^„d^[l^^„ 
^Jtkmsly  and  under  false  suggestions  obtained,  and  pracUaedinob- 
"^hy  letters  of  administration   of  the  said   goods     Qiia5r«,whe. 
^loald  not  be  granted  according  to  law  ;  it  was  pro-  of  a  marriage, 
«Boted  by  WilHam  Meddowcroft,  theretofore  passing  CTand  '" 
*3ythe  name  of  Gregory,  the  natural,  lawful,  and  ^tce^Jun"*"" 
^»ly  child  of  the  deceased,  against  Harriet  Huguenin ,  gjj^afj!^^"" 
'^fe  of  Louis  Huguenin,  theretofore  calling  herself  can  impeach  ' 
Aeddowcroft,  and  pretending  to  be  the  lawful  relict  inthePrei^. 
^the  deceased.  ^''AUe^^u'on, 

The  party  cited  having  duly  appeared,  an  allega-  ^^ch  w^hT 
<aii  was  given  in  on  behalf  of  William  Meddow-  sentence  reject- 

^  ed,  on  a  review 

^JWt,   pleading,  that   William    Meddowcroft,   the  ofthefacu 

allet'ed  by 

futy  deceased,  on  the '28th  of  February,  1815,  duly  which fraudaod 
^Qtennarried  with  Mary  Gregory,  widow,  in  the  prop^to*'* 
iwish  church  of  St.  James's  Clerkenwell,  and  that  ^*^^'^' 
^  entry  of  such  marriage  was  duly  made  in  the 
'^ster-book  of  marriages  kept  in  and  for  the  said 
P^sh ;  that  the  parties  lived  and  coiiabited  together, 
^d  were  reputed  to  be  husband  and  wife.     That 
Aere  was  issue  of  the  said  marriage,  one  child,  the 
P^rty  proceeding  in  this  cause,  who  was  born  in 
D  d2 
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1^2*      the  year  1817,  and,  in  the  month  of  February  in  th 

Dec.  i3ih.    same  year,  was  baptised  by  the  name  of  Willian 

MiD^^ROPT  ^nd  an  entry  thereof  made  in  the  register-book  < 

Hvo^mv.     baptisms  kept  for  that  purpose  in  the  parish  of  Si 

Georgia  the  Martyr,  in  the  county  of  Middlesex 

but  that  in  the  said  entry  Mary  Meddowcroft,  th 

wife  of  William  Meddowcroft,  deceased,  and  th< 

mother  of  the  party  proceeding  has  been  erroneousl; 

or  fraudulently  described  as  Mary  Gregory. 

The  defendant,  Harriet  Huguenin,  gave  in  a  de 
fensive  allegation,  in  which  it  was  pleaded,  That  sooi 
after  the  marriage  in  fact  had  between  William  Med 
dowcroft,  deceased,  and  Mary  Gregory,  widow,  t 
wit,  in  or  about  the  year  1816,  a  suit  of  nullity  a 
marriage  (a)  by  reason  of  minority,  and  the  undue 
publication  of  banns,  entitled  Meddowcroft  v.  Gr^- 
gory,  fals'  \j  calling  herself  Meddowcroft,  was  ir 
stituted  in  the  Consistorial  Court  of  London,  \§ 
William  Meddowcroft,  the  elder,  the  father  of  Wr' 
liam  Meddowcroft,  the  party  deceased,  against  tr^ 
said  Mary  Gregory,   falsely  calling  herself  Me^ 
dowcroft ;  and  on  Friday  the  12th  of  July,  1816,  tsB 
Judge  of  that  Court  did,  by  his  definitive  senten** 
or  final  decree  in  writing,  pronounce,  that  the  6S^ 
pretended  marriage,    however,   in   fact    had   emu 
solemnized,  was  null  and  void  to  all  intents  and 
purposes  in  law  whatsoever,  pursuant  and  agree- 
able to  the  statute  passed  in  the  26th  year  of  the 
reign  of  his  late  Majesty  King  George  2.      That 
no  appeal  was  had  or  made  s^ainst  the  said  sen- 
tence  or  decree,  and  the  same  is  now  a  valid  and 
subsisting  sentence  or  decree. 

(a)  See  the  Report  of  the  case  of  Meddowcroft  r,  Meddowcrqft^  2 
Cons.  Rep.  207. 
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Tbe  senteoce  was  annexed  in  supply  of  proof.       1842. 
This  allegation  was  admitted  without  opposition.  Dec  i3th. 

A  responsive  allegation  was  given  in  on  the  part  MsD^^morr 
of  William  Meddowcroft,  which  pleaded,  hootmL 

Fint  article^  That  he,  the  party  in  the  cause,  was 
born  (m  the  15th  of  January,  1817,  subsequent  to 
the  time  when  the  said  proceedings  were  so  had, 
^nd  the  sentence  given   in  the  said  Consistorial 
Oart  of  London,  and  that,  by  reason  thereof,  it  was 
^€$  mter  alias  acta^  and  that  such  sentence  cannot 
^n  law  be  holden  to  be  binding  and  conclusive  on 
^lie  party  in  the  cause,  who  was  necessarily  a  stranger 
t:c,aod  had  no  means  or  power  of  intervening  in  the 
^oit,  by  tbe  result  of  which  he  both  was  and  is  most 
grievously  damnified  both  in  estate  and  reputation* 
Second^  That  by  reason  of  the  fraudulent  sup- 
pression of  evidence  in  the  said  proceedings,  and  the 
erroneous  evidence  on  which  the  said  sentence  was 
Vainly  founded,  as  hereinafter  pleaded,  such  sen- 
l^nce  is  not  a  valid  sentence,  nor  binding  against 
the  interest  and  rights  of  the  party  in  this  cause, 
niat  previously  to  the  publication  of  the  banns  of 
Carriage  between  the  said  William  Meddowcroft, 
the  deceased,  and  Mary  his  wife,  then  Mary  Gre- 
gory, widow,  in  the  parish  church  of  St.  James*s» 
Clerkenwell,  a  paper  of  instructions  for  such  publi- 
cation, containing  the  true  names  of  the  parties, 
vas  delivered  to  EUzabeth  Penry,  the  daughter  of 
Joseph  Penry,  the  parish  clerk  of  the  said  'parish ; 
and  the  said  Elizabeth  Penry,  who  was  in  the  habit 
of  receiving   notices  for  publication  of  banns  of 
marriage,  at  the  house  of  the  said  parish  clerk,  en- 
tered such  names  in  a  private  banns  book:  That 
in  so  doing,  the  said  Elizabeth   Penry  wrote  the 
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^^42.  initial  and  second  letters  *'  3fe"  of  the  name  Med- 
Dec.  13th.  dowcroft  SO  as  to  resemble  **  ITi/'  and  such  were  so 
Mrddowcroft  mistaken  by  the  said  parish  clerk,  who,  not  only  in 
HuouiwiN.  entering  the  said  name  in  the  said  banos-book,  mis- 
took such  letters,  but  also  omitted  the  second  letter 
"rf,"  and  spelt  the  name  Widowcrof I :  that  in  con- 
sequence thereof  the  banns  of  marriage  of  the  said 
parties  were  published  in  the  said  church  as  be- 
tween William  Widowcroft,  bachelor,  and  Mary 
Gregory,  widow.  That  on  the  day  of  the  said  mar- 
riage, the  mistake  in  the  said  banns-book,  which 
until  such  time  were  wholly  unknown  to  the  said 
William  Meddowcroft  and  the  said  Mary  Meddow- 
croft,  then  Gregory,  were  first  discovered  ;  that  on 
such  occasion,  the  said  mistakes  appearing  to  have 
originated,  as  in  fact  they  did,  solely  with  the  said 
Elizabeth  Penry,  and  the  said  parish  clerk,  the 
same  were  corrected,  under  the  directions  of  the 
Rev.  J.  Leese,  the  officiating  minister  of  the  said 
parish,  in  the  said  banns-book,  and  thereupon  the 
said  marriage  was  then  duly  had  and  solemnized  in 
pursuance  of  the  publication  of  such  banns. 

Third.  That  at  the  time  of  the  proceedings  in 
the  said  Consistorial  Court,  Elizabeth  Penry  was 
not  examined  as  a  witness,  although  living  at  the 
time,  she  not  having  died  until  the  month  of  August^ 
1823(a).  Nor  was  such  paper  of  instructions,  nor 
the  said  private  book  produced,  nor  any  reason 
pleaded  or  assigned  for  the  non-production  of  the 
1  same.  That  by  such  suppression  and  withholding 
of  evidence  the  true  character  of  the  case  was  con- 
cealed from  the  Court. 

(a)  This  and  the  paRsages  subsequently  printed  in  italics  are  the 
amendments  made  in  the  allegation. 
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F&urth,  {a)     That  after  the  determination  of  the       1842. 

said  cause,  Eh'zabeth  Penrj'  repeatedly  declared  to     Dec  i3th. 

several  persons,  that  she  was  much  surprised  that  Mso^^^orr 

she  had  not  been  examined  as  a  witness  therein,     hXTnw. 

and  that  she  bad  no  doubt  that  the  names  of  the 
parties  were  properly  and  correctly  written  upon 
the  paper  delivered  to  her  as  notice  for  the  publi- 
cation of  banns,  and  that  the  surname  of  Meddow- 
croft  was,  through  her  mode  of  writing  the  same 
in  the  private  book,  mistaken  for  Widowcroft.  And 
that  up  to  the  period  of  her  decease,  she  invariably 
declared  that  the  aforesaid  mistake  and  its  conse- 
quences preyed  heavily  upon  her  mind,  and  caused 
her  great  uneasiness. 

Fifth.  That  as  well  before  as  during  the  progress 
of  the  proceedings  in  the  Consistorial  Court,  the 
said  Mary  Meddowcroft,  by  false  representations  of 
the  said  William  Meddowcroft  her  husband,  and 
others,  in  respect  to  the  advantage  that  would 
result  to  her  from  not  contesting  the  suit,  and  more 
particularly  from  the  solemn  promise  of  her  said 
husband,  that,  in  the  event  of  a  sentence  of  nullity 
being  pronounced,  he  would  again  marry  her,  and 
the  said  Mary  Meddowcroft  being  entitled  to  a 
pension  of  sixty-five  pounds  per  annum  as  widow 
to  John  Gregory,  her  husband,  was  induced  to  carry 
on  the  suit  coUusively,  and  neither  to  administer 
interrogatories  to  the  witnesses  produced  on  behalf 
of  the  promoter  of  the  suit,  nor  to  file  any  allega- 
tion on  her  own  behalf,  and  she  the  said  Mary 
Meddowcroft f  as  xoell  during  the  said  proceedings, 
as  shortly  after  the  termination  of  the  same  so 
declared  or  to  such  effect  to  divers  persons.    That  in 

(a)  This  article  was  rejected. 
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l^^i*      consequence  of  such  withholding  of  evidence,  the 

Dec.  13th.     non-administering  of  interrogatories,  and  the  omis- 

MtDMwmrr  sion  to  plead,  and  the  colluswe  conduct  aforemd^ 

HuouBNui.     there  was  no  bond  fide  contestation  of  suit,  and  by 

reason  thereof  the  true  state  of  the  facts  was  per- 

verted  or  suppressed,  and  a  surprise  effected  by  the 

said  William  Meddowcroft,  the  promoter  of  the  suit 

upon  the  justice  of  the  Court. 

Sixth.  Pleaded,  that  James  Meddowcroft,  the 
great-uncle  of  William  Meddowcroft,  the  party  in 
the  cause,  by  his  will  devised  and  bequeathed  his 
real  and  personal  estate  to  be  accumulated  for 
twenty-one  years,  and  after  that  period  to  go  to  the 
eldest  male  lineal  descendant  of  his  nephew  William 
Meddowcroft,  the  father  of  the  party  in  this  cause, 
and  that  such  accumulations  amount  to  80,000/., 
the  time  of  accumulation  having  lately  expired. 

Seventh.  That  the  party  in  the  cause  was  not 
apprised  of  the  circumstances  under  which  the 
marriage  took  place,  until  the  end  of  the  year  1840, 
when  the  said  Mary  Meddowcroft,  his  mother,  for 
the  first  time  shewed  him  certain  papers  and  docu- 
ments connected  with  the  proceedings,  had  as 
aforesaid,  in  the  Consistorial  Court,  and  made 
sundry  communications  relative  thereto,  which 
induced  him  to  institute  the  present  proceedings. 

Eighth.  That  diligent  search  and  inquiry  has 
been  made  for  the  paper  of  instructions  for  the  pub- 
lication of  the  banns  of  marriage,  and  for  the  pri- 
vate book  of  banns ;  but  the  same  cannot  now  be 
discovered.  That  such  paper  of  instructions  and 
private  book  were  respectively  in  existence  at  the 
time  of  the  proceedings  in  the  Consistorial  Court  of 
London. 
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Tbe  admission  of  this  allegation  was  opposed  by       1842. 
Aidms  and  RobtMon.  Dec.  i3th. 

This  is  an  attempt  to  impeach  indirectly  a  sen-  mbdm^oft 
tence,  m  r«m,  of  a  Court  of  exclusive  jurisdiction.  Hu«*uwiit. 
^  Fnad  in  obtaining  a  sentence  in  rem  can  only  be 
examined  into  by  the  Court  in  which  the  sentence 
was  pronounced.  Meadows  v.  Duchess  of  Kings- 
ton.  (a)  Admitting  that  a  stranger  to  the  record, 
who  cannot  be  admitted  to  question  the  sentence 
directly  in  the  Court  where  it  was  pronounced,  may 
impeach  it  collaterally  in  another  Court.  Prvdham 
y.  Phillips  (J))y  still  the  party  proceeding  in  this 
cause  is  not  a  stranger  to  the  record,  but  a  privy, 
and  he  may  question  the  sentence  in  the  Consis- 
torial  Court.  Kemis  case  (c),  and  Corbetfs  case  (rf), 
decided  this  very  point. 

This  is  a  sentence  in  reniy  Duchess  of  Kingston's 
case{e\  Mayo  v.  Broym(f)^  Mellicent  v.  Melli- 
cent  {g)f  BlackhanCs  case.  (A) 

PhUlimore  and  JR.  Phillimore  in  support  of  the 
allegation. 

The  Court  is  not  asked  to  reverse  the  sentence  of 
the  Consistorial  Court,  but  to  pronounce  such  a 
sentence  in  this  suit,  in  so  far  as  respects  the  mar- 
rii^e  between  Mr.  and  Mrs.  Meddowcroft,  as  Lord 
Stowell  would  have  pronounced  in  the  Consistorial 
bad  the  facts  now  presented  to  the  Court  been 
before  him  on  that  occasion. 

A  sentence  of  a  Spiritual  Court  is  not  conclusive 
OD  the  subject  of  marriage,   ^'  Sententia  in  causa 

(«)  AmbL  756-762.        ifi)  Ambl.  753.  (c)  7  Coke,  42. 

{d)  lb.  cited.  (e)  20  St.  Tr.  431.         (f)  lb.  cit. 

(^)  lb.  cit.  (k)  I  Salk.  290. 
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1812.       matrimoniali  nunquam  transit  in  rem  judicatam.^'  (a) 
Dec.  idth7    A  sentence  in  the  Spiritual  Court  is  not  conclusive 
Med^;^«oft  in  a  question  of  ejectment.  (6) 
HufuTNlii.         I^  ^^  admitted  that  a  party  may  question  a  sen — 
tence,  affecting  bis  interest,  if  pronounced  in  a  sui  _^ 
to  which  he  was  not  a  party  ;  the  party  in  this  cans-  ^ 
was  no  party  to  the  suit  in  the  .Consistorial  Courts 
he  could  not  be,  for  he  was  not  born  until  after  tl^ 
date  of  that  sentence.     The  issue  are  strangers  *lt< 
the  record.     Brownsword  v.  Edwards,  {c) 

AddamSj  in  reply. 

Brotcnsword  v.  Edwards^  merely  affirms  an  ami- 
doubted  proposition,  that,  after  the  death  of  one  of 
the  parties  to  a  marriage,  no  sentence  of  nullify 
can  be  given  touching  that  marriage.  If  the  issue 
cannot  question  the  sentence  in  the  Spiritual  Court 
no  person  can  do  so ;  clearly  the  parties  to  the  suit 
are  precluded  from  doing  so,  what  then  becomes  of 
all  the  learning  in  Kenns  case  ? 

Judgment. 
Sir  Herbert  Jenner  Fust. 
The  present  allegation  is  not  offered  in  such  a 
shape  as  will  enable  the  Court  to  dispose  of  the 
♦  question  at  once. 

It  must  be  quite  manifest  that  if  suits  of  nullity 
are  to  be  ripped  up  in  the  manner  now  proposed, 
that  the  Court  may  be  called  upon  to  inquire  into 
the  validity  of  many  other  marriages  which  have 
been  dissolved  in  the  Spiritual  Courts ;  the  pro- 
ceedings in  this  case  should,  therefore,  be  of  the 
most  formal  and  regular  nature.     Now  it  is  pro- 

(«)  Gail.  Obs.  p.  112.    (6;  2  Smith's  L.  C.  192.    (c)  2  Yes.  243. 


PREROGATIVE    COURT  OF   CANTERBURY.  411 

posed  to  establish  the  fact  of  the  erroneous  entry  in       IS-i^. 
lie  private  banns-book  having  been  made  by  mis-     i^ec.  i3th. 
take,  by  the  declarations  of  Elizabeth  Penry.     I  am  Meddowcroff 
decidedly  of  opinion   that  her  declarations  cannot    UoIubnih. 
be  received    in  evidence  for   such  purpose.     The 
fourth  article,  therefore,  must  be  rejected. 

Again,  with  respect  to  the  fifth  article  ;  that  article 
is  proposed  to  be  proved  by  the  evidence  of  Mrs. 
Mary  Meddowcroft,  one  of  the  parties  in  the  former 
wit;  and  who  would  in  effect  be  setting  up  her  own 
marriage,  and  deposing  to  her  own  benefit :  that 
also  must  be  rejected. 

The  allegation  must  be  reformed  by  omitting  the 
foonh  and  fifth  articles,  and  by  pleading  in  the 
regular  form  the  proceedings  had  in  the  Consistorial 
Court. 


This  allegation  was  afterwards  reformed  by  sup- 
plying the  passages  (in  italics)  in  the  third  and  fifth 
Articles,  and  by  pleading  two  additional  articles,  the 
first  of  which  was  as  follows  : 

That  during  the  proceedings  in  the  said  Consis- 
torial Court,  and  for  some  days  subsequent  to  their 
termination,  William  Meddowcroft,  the  party  de- 
ceased,   and    the    said    Mary    Meddowcroft   con- 
tinued to  cohabit  together  as  husband  and  wife, 
when  the  latter  suspecting,  as  she  at  that  time  de- 
clared, that  the  said  William  Meddowcroft  did  not 
intend  to  perform  his  promise  of  again  marrying 
her,  had  recourse  to  professional  advice  as  to  the 
expediency  of  an  appeal  from  the  sentence  of  the 
taid  Consistorial  Court ;  but,  being  informed  that 
no  fi'esh  facts  or  other  evidence  could  be  introduced, 
and  otherwise  dissuaded  therefrom,  she  returned  to 
cohabitation  with  the  said  William  Meddowcroft,  in 
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1843,       the  hope,  as  she  repeatedly  declared,  of  being  able 

February  i3ih.  to  induce  him  Still  to  fulfil  his  promise  of  again  mar- 

Meddowcroit  rying  her,  and  that  she  continued  to  cohabit  with 

Hu?vmN.    him  until  the  birth  of  their  child,  the  party  in  this 

cause. 

Second.  Exhibited  the  several  proceedings  in  the 
Consistorial  Court  of  London  in  the  cause  of  Med- 
dowcroft  V.  Meddowcroft. 

Before  this  allegation  was  given  in  as  reformed^ 
the  Court  called  the  attention  of  the  counsel  in  this 
cause  to  a  case  of  Mellicent  v.  Fisher ^  coram  Dele- 
gates, 1718.  Prerogative,  1716 — and  supplied  the 
parties  with  the  following  note  : — 

^^Mellicentv.  Fishery  Michaelmas,  17 1 6,  Delegates, 
1718 — Mellicent  made  will,  and  his  wife  Dorothy, 
and  three  others,  executors,  who  pray  probate.  Ca- 
veat entered  by  Aljce — warned.  Proctor  appeared 
for  Alice  and  her  son — next  Court  proctor  appeared 
for  son  only,  and  prayed  answer  to  his  interest. 
The  proctor  for  the  executors  "  ad  evitandum  in- 
gressum  litis'*  alleged,  that  the  deceased  in  a  cause 
of jactitatioTiy  1680,  had  obtained  a  sentence  against 
Alice,  and  that  afterwards,  1687,  her  suit  for  resti- 
tution of  conjugal  rights  was  dismissed ;  and  sen- 
tence was  exhibited.  The  son  alleges  this  sentence 
was  null,  being  done  in  his  absence  and  infancy^ 
and  that  an  appeal  had  been  interposed  by  the  guar- 
dian of  him  in  1687.  Exhibits  appeal,  and  prays 
an  answer  to  his  interest.  Adverse  proctor  insists 
he  is  not  by  law  obliged  to  answer  to  his  interest, 
but  consents  he  may  be  admitted  as  contradictor  to 
the  will.  The  Judge  of  the  Prerogative  ordered 
him  to  answer  to  his  interest — affirmed  by  Dele- 
gates." 

In  this  case  it  was  insisted  that  the  son's  interest 
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was  dependent  on  the  mother's ;  if  she  had  obtained      1843> 
senteflce  for  marriage  that  might  be  pleaded  by  him  February  i3th. 
and  could  not  be  controverted  ;  the  law  looks  upon  mbdm^rovt 
him  as  the  same  person,  the  interest  being  the  same    h^^'Jton. 
and  derivative.     [In  this  case  Alice  the  mother  was 
examined  as  a  witness,  but  her  deposition  was  sup- 
pressed.    She  has  an  interest  in  the  cause  if  his 
interest  be  pronounced  for,  and  he  should  set  aside 
the  will,  she  may  come  in  for  a  share  of  distribu- 
[     tion.]    The  civilians  of  opinion  that  the  marriage 
was  sufficiently  proved.    Price  and  Eyre,  Judges, 
thought  otherwise.     The  intent  in  permitting  him 
to  plead  was  in  order  to  shew  collusion  in  obtaining 
the  first  sentence — none  appears,  it  must  be  pre- 
sumed to  be  good,  and  will  bind  him. 

No  common  law  Judge  being  with  the  civilians, 
for  the  marriage,  there  was  no  sentence. 

The  allegation,   as  reformed,   came   on   to  be 
debated. 

Addams  and  Mobimon 

In  MelUcent  v.  Fisher ^  the  sentence  was  not  in 
rem^  it  was  a  jactitation  suit.    The  depositions  and 
proceedings  in  the  Consistory  Court,  which  are 
now  annexed  to  this  allegation,  shew  that  every 
fact  which  is  pleaded  to  have  been  suppressed,  and 
from  which  the  fraud  and  collusion  are  to  be  in- 
ferred, was  before  Lord  Stowell.     Mr.  Penry,  the 
parish  clerk,  in  his  deposition  refers  to  the  entry  in 
the  private  banns-book ;  he  says,  *'  that  on  referring 
to  the  private  book  he  finds  an  entry  in  the  hand- 
writing of  his  daughter :" — clearly  then  the  private 
banns-book  was  produced  in  the  Consistorial  Court. 
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1843,  PAt/fimora  and  R.  Phillmore, 

February  13th.       This  party  labouFs  Under  the  imputation  of  bas- 
Mbd^roft  tardy,  by  reason  of  a  sentence  pronounced  previous 
nXuMnr.    *^  ^^s  ''^^r^'^ !  ^^^  Court  will  labour  to  assist  him  in 
removing  this  stigma ;  MelUcent  v.  Fisher  is  a  com- 
plete authority  in  suppoi*t  of  the  present  allegation. 
Per  Curiam. — According  to  your  argument  every 
child,  and  every  child's  child  may  bring  a  suit  to 
have  the  sentence  reversed  ;  they  will  equally  be 
strangers ;  I  do  not  see  where  it  is  to  stop. 

Counsel.  That  may  be  the  effect,  it  is  the  con- 
sequence of  the  fraud  and  collusion  by  which  the 
sentence  was  procured. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

I  shall  reject  this  allegation.  I  think  the  facts 
stated,  if  proved,  would  not  be  sufficient  to  induce 
the  Court  to  revoke  the  administration  already 
granted  to  Mrs.  Huguenin,  the  second  wife  and 
widow  of  Mr.  Meddowcroft,  deceased,  he  having, 
subsequently  to  the  sentence  of  nullity  of  marriage 
pronounced  in  the  Consistory  Court,  married  again. 
Mr.  Meddowcroft  died  several  years  ago,  and  admi- 
nistration to  his  estate  and  effects  was  taken  by  his 
widow,  who  is  now  by  a  second  marriage  become 
Mrs.  Huguenin.  These  letters  of  administration, 
so  taken  out,  had  remained  unquestioned  until  very 
lately,  when  they  were  called  in  at  the  instance  of 
William  Meddowcroft,  formerly  called  Gregory,  the 
party  proceeding  in  this  cause;  and  he  seeks  to 
have  them  revoked,  on  the  ground  of  having  been 
obtained  on  false  pretences. 

The  first  step  in  this  cause  was  the  usual  form  of 
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a  citation;  that  was  returned;  an  appearance  was       18t3^ 

given  for  Mrs.  Huguenin ;  an  allegation  was  brought  February  lath. 
10  by  the  party  proceeding ;  it  pleaded  the  mar-  MsDoowcRorr 
riage  of  William  M eddowcroft,  deceased,  with  Mary     h^uJ^in. 
Gregory,  the  mother  of  the  party  proceeding,  in 
tlie  year  1815,  and  the  birth  of  the  party  in  the 
year  following;  and  the  death  of  his  father  in  1835. 

That  allegation  was  of  course  admissible,  as  plead- 
ing the  interest  of  the  party ;  shewing  a  marriage 
in  iact  between  his  father  and  mother  previous  to 
his  own  birth,  and,  as  a  matter  of  consequence,  his 
own  legitimacy,  and  interest  in  distribution  to  the 
estate  of  his  father. 

This  allegation  was  met  b}^  an  allegation  in  an- 
swer, pleading  a  sentence  of  the  Consistorial  Court 
of  London,  in  the  year  1816,  pronouncing  the  above 
marriage  to  have  been  null  and  void,  and  exhibiting 
tn  official  copy  of  the  actual  sentence.  This  alle- 
gation was  admitted  without  opposition. 

This  plea  has  been  followed  by  a  third  allegation  ; 
which  forms  the  subject  of  the  present  discussion. 
The  general  tenor  of  it  is  to  shew,  that  this  sen- 
tence was  res  inter  alios  acta^  by  reason  that  the 
party  proceeding  in  this  cause,  who  is  undertaking 
to  shew  the  legality  of  that  marriage,  was  not  living 
when  that  sentence  was  pronounced,  and  therefore 
cannot  be  bound  by  it ;  and  further  alleging,  that 
mob  sentence  cannot  be  held  binding  on  him,  inas- 
mnch  as  it  was  obtained  by  fraud  and  collusion  ;  and 
it  pleads  matter  in  proof  of  that  collusion.  Now  with- 
out considering  whether  the  party  proceeding  can 
plead  the  nullity  of  the  sentence  in  this  Court,  I  will 
consider  the  other  points  of  the  case,  in  order  to  try 
whether  (admitting  the  party  has  a  righ^  so  to  plead) 
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1M3,       he  has  shewn  circumstances  suifficient  to  establish 

February  i3th.  case  of  coIlusioD.     Perhaps  the  better  way  will  b 

MEDoowcRorr  to  See  what  is  the  collusion  charged ;  I  pass  over  th 

HuovinIn.    fi^^  article  and  come  to  the  second,  which  pleadi 

^'  That  by  reason  of  the  fraudulent  suppression  • 

evidence  in  the  proceedings,  and  the  erroneous  ev 

dence  on  which  the  sentence  was  mainly  founde 

as  hereinafter  pleaded" — therefore  this  is  not  a  geiu 

ral  averment,  but  professing  to  shew  particuU 

matter  in  a  subsequent  part  of  the  plea *^  Su j 

sentence  is  not  a  valid  sentence,  nor  binding 
against  the  interest  and  rights  of  the  party  pr 
ceeding ;  for  he  doth  allege,  that  previously  to  M 
banns  of  marriage  between  William  Meddowcra 
deceased,  and  Mary  his  wife,  a  paper  of  instruct:^ 
was  delivered."  [The  Court  read  the  second  artisi 
page  405.]  Now  the  article  concludes, — "in  pm 
suance  of  the  publication  of  such  banns" — how^ 
could  be,  the  banns  having  been  published  in  t 
manner  previously  stated,  was  the  question  whic 
Lord  Stowell  had  to  decide. 

The  third  article  pleads,  that  Elizabeth  Pear 
was  not  examined  in  the  Consistory  Court,  althougl 
living  at  the  time, — ^then,  as  reformed,  it  pleads  h€ 
death ; — therefore,  she  cannot  be  produced  to  pro^ 
that  the  inaccurate  publication  of  the  banns  wi 
owing  to  her  mistake.  The  same  article  plead 
that  the  paper  of  instructions  delivered  to  Elizabet 
Penry  is  lost  and  not  forthcoming ; — ^therefore  tli 
Court  cannot  have  the  benefit  of  that  evidence.  0 
what  evidence  then  is  it  to  be  shewn,  that  it  was  t 
mistake,  that  the  names  in  which  the  banns  (whic 
it  was  admitted  were  erroneously  published)  wei 
so  published?  The  fact  that  at  the  time  of  the  mai 
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^age  a  mistake  was  discovered  and  corrected  by  the       ^^^3.  ^ 
clefgyman  in  the  banns-book  will  not  shew  this ;  February  i3th. 
Itfr.  Penry,  the  clerk,  was  alive  in  1815,  and  was  Mfdoowckoft 
ecamined  in  the  Consistory  Court,  his  deposition     nllvtvls. 
^lews  that  he  was  then  sixty  years  of  age,  and  it 
^  scarcely  to  be  supposed  that  he  is  now  alive, 
^r,  if  so,  competent  to  give  evidence.(a)     How  then 
<an  all  these  facts  be  established  by  evidence  ? — 
Independent  of  that  which  will  form  the  subject  of 
"the  present  consideration,  the  declaration  of  Mrs. 
^Jregory,  the  mother  of  the  party.     The  second  and 
^ird  articles  only  allude  to  the  proof  of  the  above 
^ts,  by  pleading,  that  the  private  banns-book  was 
"■MJl before  the  Consistory  Court; — but  that  is  not  the 
CMe,  most  certainly  it  was  produced  on  the  exami- 
iMrtion  of  J.  Penry ;  this  clearly  appears  from  the 
V^rdon  of  his  evidence  which  has  been  read  :  it  was 
tefore  the  Court.     The  third  article,  therefore,  is 
^Deorrect  in  stating  that  the  private  banns-book  was 
^  before   the  Court ;  this   book   is   not  now  in 
^xuteoce,  and  cannot  be  produced,  the  Court  can- 
^  get  any  information  as  to  how  the  mistake  in 
copying  the  name  arose. 

The  4th  article,  as  the  allegation  originally  stood, 
^  intended  in  supply  of  proof  of  the  third.  This 
wtide  the  Court  rejected ;  it  contained  matter 
vhich  could  not  be  made  evidence,  and  the  paper 
rf  iQstnictions,  referred  to  in  it,  was  alleged  to  be 
oot  forthcoming. 

The  5th  article  pleads,  [The  Court  read  it,  ante^ 
p.  407.]  Now  the  2nd  additional  article,  which  ex- 
hibits, in  supply  of  proof,  the  proceedings  in  the 
CoDsistory  Court,  shows,  that  the  suit  was  promoted, 

(m)  It  WIS  here  admitted  by  &e  counsel  that  he  was  dead. 
VOL.  III.  £    E 
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1843>       and  carried  on  by  the  father  and  guardian  of  WiUiaurai 
February  lath.  Meddowcroft,  deceased,  who  was  a  minor  at  th»^ 
Mbddo^ropt  time :  it  was,  therefore,  the  suit  of  the  guardian,  doc3 
li^ovwm.    of  William  Meddowcroft,  the  husband :  there  mighrj 
be  collusion  between  the  husband  and  wife,  but  thai^ 
would  be  no  collusion  between  the  father  carrying  .c^ 
on  a  suit  in  his  own  right,  as  guardian  of  his  soix^^ 
and    the   wife.     The  oth  article  pleads,    **Th^^ 
Mary  Gregory  was  induced  neither  to  administ^^ 
interrogatories  to  the  witnesses  produced  on  beh^  ^ 
of  the  promoter  of  the  suit,  nor  to  file  any  alleg 
tion  on  her  own  behalf,  and  she,  as  well  during 
proceedings  as  shortly  after  the  termination  of  t^^ 
same,  so  declared  to  divers  persons.     That  in  coi^^ 
sequence  of  such  withholding  of  evidence,  the  n^^^ 
administration  of  interrogatories,  and  other  co^/^/. 
sive  conduct  as  aforesaid,  there  was  no  band  yHJe 
contestation  of  suit,  and,  by  reason  thereof,  the  tnx^ 
state  of  the  facts  was  perverted  or  suppressed,  am  ^ 
a  surprise  effected  by  William  Meddowcroft,  d^^  ' 
ceased,  the  promoter  of  the  suit,  upon  the  justic^^ 
of  the  Court."     Why  !  William  Meddowcroft,  de^ 
ceased,  was  not  the  promoter  oj  the  suit,  he  was  the^ 
husband  of  Mary  Gregory  ;  his  father  was  the  pro-^ 
moter  of  the  suit.    Nothing  that  can  arise  on  this  ^ 
part  of  the  case  can  go  to  prove  the  fact  of  the  '^ 
mistake  in  the  publication  of  the  banns:  can  the  " 
conduct  of  Mary  Gregory,  even  if  acting  in  collu- 
sion with  her  husband,  in  any  way  affect  the  sen- 
tence obtained  by  the  father  who  was  no  party  to 
the  collusion  ? — but  how  is  all  this  proposed  to  be 
proved?     The  Court,  on  a  former  occasion,  was  oT 
opinion,  without  the  assistance  it  has  since  liad 
from  the  case  of  Mellicent  v.  Fisher,  that  Mary 
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^wgory  could  not  be  examined  as  a  witness ;  be-       ^^^* 
^*U8e  in  establishing  her  son's  legitimacy  she  would  Febnitry  isth- 
t^  establishing  the  validity  of  her  owu  marriage ;  if  MiDDowcmofr 
iicr  evidence  is  to  be  credited,  she,  and  not  Mrs.     huouemiw. 
Huguenin,  is  the  widow  of  the  deceased  ;  adminis- 
tntion  to  the  deceased  has  already  been  granted  to 
Mrs.  Huguenin  as  the  widow,  and  in  this  suit  the 
Court  18  to  consider,  whether  that  administration  is 
to  be  revoked,  as  having  been  obtained  on  undue 
representations.     I  cannot  discover  any  principle 
on  which  a  party  can  be  let  in  to  establish  the  truth 
of  her  own  marriage,  and  so  to  disprove  the  vali- 
dity of  another  marriage,  and   to   bastardize  the 
iflBue  of  that  second  marriage.    The  Court  having, 
on  the  former  occasion,  been  of  this  opinion,  and 
directed  the  article  to  be  struck  out,  the  parties 
have  now  sought  to  substitute  her  declaration,  in- 
stead of  her  own  evidence;  so  that  I  am  to  give 
credit  to  her  declarations,  when  I  cannot  give  credit 
to  her  direct  evidence : — how  can  this  possibly  be 

PhiUmare.    It  was  a  declaration,  made  recenti 
fiuto. 

Sir  Herbert  Jenner  Fust. 
That  does  not  carry  it  one  step  further :  I  am 
dearly  of  opinion  that  Mary  Gregory's  declarations 
cannot  be  received  on  any  such  ground  ;  how  can  I 
liold  any  such  declarations  to  be  proof  that  the  sen- 
tence was  collusively  obtained  ?  Suppose  that  she 
Was  advised  or  induced  not  to  administer  any  inter- 
rogatoriea,  and  not  to  file  any  allegation,  and  ^*  that 
she  80  declared  both  during  and  shortly  after  the 

E  E  2 


420 


CASES    DETERMINED   IN   THE 


1843.       proceedings  in  the  Consistory  Court/* — ^how  is  that 

Febnitry  13th.  to  affect  the  scntcnce  of  the  promoter  of  the  suit, 

Mbdo^ropt  who  was  DO  party  to  the  advice,  or  to  the  induce- 

hSS^mIn.    ™^°*  ^     I  *"^  clearly  of  opinion  I  must  reject  this 

article;  the  point  was  expressly  determined  in  dfel- 

licent  V.  Fisher.     It  has  been  argued  that  that  was 

a  cause  in  which  the  widow  was  suing  in  propria 

causdf  she  appeared  by  her  proctor ;  the  real  ground 

of  the  rejection  was,  that  she  was  attempting  to 

establish  her  own  interest. 

Then  the  first  additional  article  pleads,—"  That 
during  the  pendency  of  the  proceedings  in  the  Con- 
sistorial  Court,  and  for  some  days  subsequently  to  the 
termination  thereof," — that  is,  after  the  determination 
of  the  suit,  and  not  during  it,  so  that  Lord  Stowell 
could  not  have  had  the  fact  before  him, — *^  William 
Meddowcroft,  deceased,'' — who,  as  I  have  said,  was 
no  party  to  the  suit,  it  was  the  father's  suit, — **  and 
Mary  Gregory  continued  to  live  and  cohabit  toge- 
ther as  husband  wife,  when  Mary  Gregory  sus- 
pecting, as  she  at  that  time  declared,  that  William 
Meddowcroft,  deceased,  did  not  intend  to  perform 
his  promise,  of  again  marrying  her,  had  recourse 
to  professional  advice ;  the  result  of  which  is  stated 
to  be,  that  she  was  induced  not  to  appeal  from  that 
sentence."   I  do  not  know  who  gave  her  this  advice, 
I  may  have  done  so  myself,  for  I  was  one  of  her 
counsel ;  but,  however,  whether  I  did  so  or  not,  I  will 
take  it  she  was  so  advised,  as  also,  that  "  she  was 
otherwise  dissuaded  from  appealing.'*     [The  Court 
then  read  the  conclusion  of  this  article,  ante^  p.  411.] 
This  is  the  article  which  is  to  prove  collusion  be- 
tween the  parties  to  the  suit  in  the  Consistorial 
Court :  I  am  of  opinion  that,  if  proved  to  the  fullest 
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eiteDt,  It  could  form  no  evidence  whatever  in  this       ^^^^' 

cause.  February  13tb. 

The  6th  article  pleads  merely  the  death  of  Msd^roft 
Mr.  James  Meddowcroft,  the  great-uncle  of  the  huoumJm. 
party  in  the  cause,  and  how  he  has  left  his  pro- 
perty by  his  willy  namely,  to  accumulate  for  a  cer- 
tain number  of  years,  and  then  to  devolve  to  the 
eldest  male  lineal  descendant  then  living,  of  his 
nephew,  William  Meddowcroft,  deceased,  the  father 
of  the  party  in  this  cause.  [The  7th  article 
pleads,  ante,  p.  408.]  [The  Court  read  it.] — How 
are  the  communications  here  spoken  of  to  be 
proved ;  how  can  the  mother  be  examined  to 
these  points?  The  8th  article  pleads,  ''That  dili- 
geat  search  and  inquiry  has  been  made  for  the 
paper  of  instructions  for  the  publication  of  the 
banas  of  marriage,  and  for  the  private  book  of 
banns,  but  that  the  same  cannot  now  be  dis- 
covered; but  the  party  doth  expressly  propound 
that  such  paper  of  instructions,  and  private  book, 
^ere  respectively  in  existence  at  the  time  of  the 
proceedings  before  the  Consistorial  Court."  I  am 
of  opinion  that  not  only  were  they  in  existence,  but 
the  private  banns-book  was  actually  before  the 
Court.  The  2nd  of  the  new  additional  articles 
exhibits,  in  supply  of  proof,  the  whole  of  the  pro- 
ceedings in  the  Consistorial  Court  in  the  usual 
form. 

These  are  the  whole  of  the  circumstances  pleaded 
to  show  collusion  between  the  parties  to  the  cause 
in  the  Consistory  Court.  I  have  already  stated 
that  the  greater  portion  of  this  consists  of  matter 
which  is  not  evidence ;  what  the  Court  wants  to 
know  is  this, — what  was  the  point  to  which  E. 
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1843.      Penry,  the  daughter  of  the  parish  clerk,  ought  to 

Febraaiy  13th.  have  been  examined,  what  could  she  have  esta- 

MiD^cBorr  Wished?    That,  in  the  paper  of  instructions,  'TFirf,' 

Hooronr,    ^*®  written  by  her  for  *  Medd^  the  fullest  extent  of 

her  evidence  would  not  have  gone  further  than 

this ;  it  would  not  have  proved  that  the  banns  were 

published  in  the  name  of  Meddowcroft,  and  not  of 

Widdowcroft:  indeed   the  banns  are  admitted  to 

have  been  published  otherwise. 

It  has  been  argued  that  I  am  not  called  upon  to 
reverse  a  sentence  of  Lord  Stowell,  but  to  pronounce 
such  a  sentence  in  this  cause,  as  Lord  Stowell  would 
have  pronounced  in  the  case  before  him,  if  he  had 
been  apprized  of  all  the  facts.  What  is  the  evi- 
dence now  before  me,  admitting  the  case  now  set 
up  to  the  fullest  extent,  which  was  not  before  Lord 
Stowell  ?  Suppose  Mr.  Penry  had  stated  in  his 
deposition,  that  his  daughter  received  the  paper  of 
instructions,  in  manner  now  pleaded,  and  that  by 
her  mistake  the  names  were  mis-spelt  in  the  banns- 
book,  would  that  have  altered  Lord  Stowell's  opi- 
nion ?  Would  the  fact  that  no  interrogatories  were 
administered,  and  no  defensive  allegation  asserted, 
have  had  this  effect  ? — Lord  Stowell  was  quite  aware 
of  all  these  iacts. 

What  is  there,  then,  on  which  the  Court  is  to 
pronounce  that  this  sentence  was  obtained  by  col- 
lusion ?  so  far  as  I  can  discover,  the  only  ground 
alleged  is,  the  non-production  of  Elizabeth  Penry 
as  a  witness  ;  the  absence  of  the  paper  of  instruc- 
tions, which  is  pleaded  to  be  lost;  and  of  the  pri- 
vate banns-book,  which  is  either  lost,  or  not  forth- 
coming. It  might,  by  possibility, — I  do  not  say 
that  it  would  iiave  been — have  been  a  different  case 
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if  Elizabeth  Penry  was  now  living,  and  capable  of       1843. 
giving  evidence ;  but  there  is  positively  no  evidence  February  lath. 
on  which  the  Court  could  proceed  to  say  that  this  MtDoo^^n 
senteDce  was  obtained  by  collusion.  Hvoubmik. 

Suppose  the  cause  of  Mellicent  v.  Fisher  to  be  an 
authority,  to  shew  that  this  Court  will  entertain  a 
suit,  ID  the  teeth  of  a  sentence  in  the  Consistory 
Court,  where  collusion  in  obtaining  that  sentence  is 
proved  ;  still  it  appears  by  that  case,  that  the  party 
had  been  actually  admitted  a  contradictor  of  the 
will;  the  Court  below  was  of  opinion,  as  were  the 
delegates,  that  if  once  a  party  is  admitted  a  contra- 
dictor he  cannot  afterwards  be  called  on  to  prove 
his  interest :  what  the  judges  said  there  was  this, 
that  the  admitting  him  to  be  a  contradictor  was 
binding  on  the  other  party  ;  that  he  should  not 
have  been  admitted  to  contradict  the  will,  unless  his 
interest  had  been  proved  :  the  fullest  extent  of 
that  case  would  only  go  to  shew,  that  when  once  his 
interest  as  contradictor  had  been  admitted  the  other 
pvty  could  not  estop  him  from  proving  a  valid  mar- 
riage between  his  father  and  mother. 

lam,  therefore,  clearly  of  opinion,  that  what  is 
stated  in  this  allegation  is  not  sufficient  to  shew  col- 
losioD ;  and  this  I  think  shews  the  propriety  of  the 
Court,  in  the  first  instance,  calling  on  the  party  pro- 
ceeding to  exhibit  the  proceedings  in  the  Consisto- 
rial  Court.     I  think  that  if  every  fact  now  before 
the  Court  had  been  before  Lord  Stowell,  it  would 
sot  have  altered  his  decision  one  iota.     I  am  of 
opinion  that  I  could  not  question  this  sentence  on 
any  ground,  unless  it  be  on  the  groimd  that  it  was 
obtained  by  fraud  and  imposition  in  the  Consistory 
Court;  if  under  any  other  circumstances  1  was  to 
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1843.      hold  that  such  a  sentence  was  questionable,  un-        .» 

Febniary  13th.  doubtedly  I  could  uot  bind  any  other  party  by  my 

Mbd^cboft  sentence,  and  if  not,  then  why  may  not  the  children, 

hSS^wIk.    grandchildren,  and  issue  ad  infinitum  question  the 

sentence  at  any  future  time :  where  is  the  matter 

to  stop  ? 

I  feel  bound  to  reject  this  allegation  on  all  these 
•  grounds. 

[The  Proctor  for  the  party  proceeding  asserted  an 
appeal  in  Court.] 


^^^^*  Burgess  v.  Marriott. 

February  13th.  

It  w  no  part  of  JoHN  OwEN  died  iu  July  1816,  having  made  a 
on^"cottrt°"  will  and  codicil,  whereof  he  appointed  three  execu- 
qIiMti^"o?  *^^>  ^1'  ^^  whom  proved  in  the  same  year.  In 
but'thS'coart  November,  1842,  a  citation  issued,  from  this  Court, 
may,  inciden-    at  the  iustancc  of  William  Burgess,  therein  described 

tolly,  be  com-  .    . 

peiiedtodoBo;  as  the  SOD  and  administrator  of  Sarah  Burgess, 
cidin'g,  whether  widow,  deccascd,  who  was,  whilst  living,  one  of  the 
Ixecu^toT trer- sisters  of  Johu  Owen,  deceased,  and  one  of  the 
t^ory^uhe^uit  P^^*^^^  ^^^»  ^^  ^he  time  of  his  decease,  was  entitled 
of  a  party        in  distribution  to  the  residue  of  his  estate  and  effects* 

claiming  to  be 

entiUed in dis-  uudisposed   of  bv  his  will:    it  called  on  Thomas 

tribution  toa^^.  -  ..  ^.-riAx 

residue undis-  Mamott,  the  Surviving  executor  of  John  Owen, 

SuL  °   ^*  exhibit  an  inventory  and  account;  to  see  portioni 

ordeSr  allotted,  and  distribution  made  of  the  estate  of  h 

executor  ad-  tcstator,  pursuant  to  the  Act  of  Parliament. 

mitting  aiseta.  * 

Thomas  Marriott  appeared  under  protest,  which,^  ^i 
as  extended,  stated,  That  the  testator,  by  his  wilL^^' 
gave  to  Elizabeth   Phipps  (one  of  his  executors^ 
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2000/.  for  life,  and  at  her  death  one  moiety  thereof      1843. 
to  her  daughter,  and  "  the  remaining  1000/.  to  be  February  i3Ui. 
dispoeed  of  as  I  shall  hereafter  mention."  b^«^ 

That  the  will  contained  no  further  mention  of  the      ««•«»«•< 

Makrjott. 

1000/. ;  that  there  was  no  residuary  bequest  in  the 
will  or  in  the  codicil;  and,  save  as  to  the  life  interest 
in  the  2000/.  of  Elizabeth  Phipps,  no  legacies  given 
to  the  executors.  That  the  executors,  being  nude 
executors,  were  entitled  to  the  undisposed  of  residue. 
That  the  case  involved  a  question  of  construction 
which  this  Court  had  no  jurisdiction  to  adjudicate 
upou. 

In  answer  to  the  protest,  it  was  alleged,  that 
by  the  will  professing  an  intention  to  make  a  further 
disposition  of  the  1000/.,  the  claim  of  the  executors 
^^  excluded,  and  consequently,  that  the  1000/. 
became  divisible  among  the  next  of  kin  of  the  de- 
ceased living  at  the  time  of  his  death. 

Addams,  in  support  of  the  protest,  cited  Roper 
^Legacies,  2  vol.  p.  640. 

Rolinson^  contrk,  in  opposition  to  the  claim  of  the 

^*ecutors,  cited  Davers  v.  Dewes  (a).     He  argued 

'Urther,  that,  both  by  the  Statute  and  the  Canon 

•'-^w,  an  executor  is  bound  to  exhibit  an  inventory 

^thout  waiting  to  be  called  on  to  do  so ;  that,  in 

^hiUips  V.   Bignell  (6),  Sir  ./.  Nicholl  had  laid  it 

down,  that  a  mere  contingent  interest  was  suflScient 

V)  entitle  a  party  to  call  for  an  inventory.     That  a 

party  was  entitled  to  know  whether  any  of  the  es- 

^of  the  testator  remained  undistributed,  before 

he  incurred  the  expense  of  litigating  the  question 

^^ construction  in  the  Court  of  Chancery. 

<a)  3  P.  Wms.  40.  (6)  1  PhUl.  239. 
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1843. 

February  13th. 

BunoEM 

againtt 

Makkiott. 


Judgment. 
•  Sir  Herbert  Jenner  Fust. 

I  think  I  am  bound  to  overrule  the  protest,  inas- 
much as  it  seeks  to  avoid  giving  an  inventory ;  the 
party  is  clearly  entitled  to  an  inventory,  or  to  an 
admission  of  assets. 

The  question  arises  with  respect  to  the  property 
of  a  gentleman  who  died  so  long  ago  as  July,  1815, 
and  whose  will  was  proved  in  the  same  year,  very 
shortly  after  his  death  :  and  now,  in  the  year  1842, 
his  surviving  executor  is  called  upon,  to  exhibit  an 
inventory  and  render  an  account ;  to  see  portions 
allotted,  and  distribution  made  according  to  the  Act 
of  Parliament.  The  executor  has  appeared  under 
protest,  denying  the  right  of  the  party  citing  him, 
to  call  for  the  inventory ;  and  denying  that  this 
Court  has  jurisdiction  in  this  case,  as  being  one  in* 
volving  a  question  of  construction.  This  Court 
must  sometimes  of  necessity  enter  into  points  of  con- 
struction, before  it  can  decide,  whether  a  party,  who 
calls  for  an  inventory,  is  entitled  to  require  one. 
The  statute  (21  H.  8,  c.  5,  s.  4,)  enacts,  that  an  in- 
ventory shall  be  exhibited  in  every  case  without 
being  called  for;  but  this  is  not  done,  according  to 
the  practice  of  this  Court,  at  the  present  time ;  the 
Court  now  always  exercised  a  discretion,  whether 
or  not  to  compel  an  inventory,  and  in  cases  where^^ 
there  has  been  a  great  lapse  of  time  between  th^a 
death  of  the  party  and  the  citation,  calling  for  th^^ 
inventory,  has  frequently  refused  to  enforce  the  exzs 
hibition  of  an  inventory  (a).  In  this  case  the  Cou^h 
must  necessarily  enter  into  the  question  of  construed 


(a)  Sec  Scurrah  v.  Scurrah,  2  Curt.  919. 
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tion,  for  if  it  were  to  hold  that  the  party  is  not  en-      1843. 
titled  to  call  for  an  inventory,  it  would  in  effect  be  February  istb. 
deciding  that  he  is  not  entitled  to  any  part  of  the      bTmus 
property  of  the  deceased  ;  I  am  bound  to  see  that  a    m!^ri^. 
party,  calling  for  an  inventory  has  an  interest  to 
the  extent  of  the  citation.     As  to  this  part  of  the 
case,  I  think  I  am  bound  to  require  an  absolute  ap- 
pearance by  the  executor ;  I  should,  however,  be 
willing  to  accept  an  admission  of  assets  in  lieu  of 
an  inventory,, or  any  admission  which  would  enable 
the  Court  to  exercise  a  discretion,  and  not  to  call 
finr  an  inventory :  I  shall  certainly  pronounce  that 
the  party  has  not  shewn  a  sufficient  interest  for 
calling  on  the  executor  to  see  portions  allotted  and 
difltribution  made.     Both  parties  have  lost  their 
way  in  the  case ;  the  executor  in  protesting  against 
sppeariog and  exhibiting  an  inventory;  the  other 
pvty  in  requiring  more  than  an  inventory.     The 
coarse  I  must  take  will  be,  to  overrule  the  protest, 
and  to  assign  Mr.  Marriott  to  appear  absolutely, 
H  if  he  will  admit  assets  to  the  extent  of  1000/., 

1  will  not  enforce  the  inventory. 
[The  party  being  present  in  Court,  without  revok- 

i^his  proxy  to  his  proctor,  admitted  assets  to  the 

«i»unt  of  1000/.    The  Judge  directed  the  Registrar 

to  make  a  minute  of  such  admission.] 
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1843  ^^  '^  Goods  of  Margaret  Newton,  deceaseds 


February  22iid. 


Margaret  Newton  died  in  the  year  1825,  lea v- 
jobtadroTi^    ing  Iier  father  surviving.     Mr.  Newton,  the  fiattherv 
wSIJeS    did  not  administer  to  the  effects  of  Margaret  New- 
Sbie'JIfi^Dg,  ^^  5  ^^  died  in  the  year  1827,   having   by  will 
o^md,  Uiai     appointed  two  executors,  who  both  proved.    In  tb^ 
ofadministm.    year  1827,  joint  letters  of  administration  to  tbe 
into  the  Regit-  effocts  of  Margaret  Newton  were  granted  to  the  iwo 
^Id^aSipe-  executors  of  Mr.  Newton,  and  her  estate  was  daly 
^^n^C   administered.     Margaret  Newton   was  absolutely 
gimntedtothe    entitled  to  a  vested  interest  in  one-third  of  a  sum  ^ 

taoe  adnuiMh  ^ 

trator.  786Z.  cousols,  expcctaut  on  the  decease  of  a  lady 

who. died  in  the  present  year.     Upon  the  detei^ 
mination  of  the  life  interest  in  the  sum  of  786/.,  ^^ 
became  necessary  to  give  a  release  for  the  one-thir^ 
accruing  to  Margaret  Newton's  estate,  and  also  1^ 
pay  the   duty   thereon.     Both    the  administrate*'^ 
were  alive,  but  one  of  them  was  paralytic,  and  inc 
pable  of  transacting  any  legal  or  other  busine 
On  affidavits  of  the  above  facts,  made  by  the  sao. 
administrator,  by  the  niece,  and  by  the   medic 
attendant  of  the  other  administrator,  the  Court  wsp---^ 
moved,  that,  on  the  joint  letters  of  administration^ 
being  brought  into   the  registry    they  might  b^ 
revoked,  and  special  administration  granted  to  thi^ 
sane  administrator. 

H.  I.  Nichollj  in  support  of  the  motion,  cited  th^ 
case  of  Phillips  J  deceased,  November,  1824  (2  Addm 
335)  in  which,in  the  analogous  case  of  three  adminis- 
trators,  one  of  whom  had  been  found  a  lunatic,  the 
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Court  had,  at  first,  directed,  upon  the  letters  of       ^^^' 
admiDistradon  being  brought  in  by  the  two  (sane)  ^^^^n^  22iid. 
administrators,  and  by  the  committee  of  the  third,      Newtok, 
that  letters  of  administration  de  bonis  non  should 
ivae  to  the  two  (sane)  administrators.    Upon  refer- 
ence, however,  to  the  registrar's  book,  it  appeared, 
duit  in  March,    1825,  the  Judge  was  pleased  to 
<nierthe  letters  of  administration  de  bonis  non  to  be 
Kvoked,  and    that  a   special    administration    be 
{nnted  to  the  two  administrators. 

Sir  Herbert  Jenner  Fust. 

I  think,  upon  the  authority  of  that  case,  which 
appears  to  be  precisely  in  point,  the  party  is  entitled 
h  the  order  as  prayed.  I  should,  however,  say, 
Att,  but  for  that  case,  there  might  have  been  some 
fabt  as  to  the  precise  form  in  which  the  order 
ikuldgo. 

h  answer  to  a  question  by  the  registrar,  the 
^Wt  stated,  that  the  sureties  need  not  justify. 


Chappell  v.  Chappell.  1843. 


February  22iid. 

WHW  Chappell  died  intestate,  leaving  a  widow,  Admbirt^tioD 
'  ^wother,  and  two  nephews  and  two  nieces,  minors,  f™^^  ^  the 

It,,  ii»  •  brother  of  en 

m  surviving:   letters  of  administration   to   the  intesute b pre- 
joods,  chattels,  and  credits  of  the  deceased  were  widow!  ° 
fntjed  on  behalf  of  the  widow,  and  also  of  the  bro- 
ther of  the  deceased. 
Addams  and  Bayford  for  the  brother. 
Hurdtng  for  the  widow. 
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1843. 


Febraafy23iid. 

Chapfsll 

againU 
Chappbll. 


jodgmekt. 
Sir  Herbert  Jenner  Fust. 

The  deceased  in  this  case  died  in  the  month  t^ff 
May,  1842,  leaving  a  widow,  a  brother,  two  ne- 
phews and  two  nieces,  the  children  of  a  deceases! 
sister,  him  surviving,  being  the  parties  entitled  is 
distribution  to  his  estate  and  effects,  and  in  the  fol- 
lowing  proportions ;  the  widow  to  a  moiety,  ttn^ 
brother  to  one-half  of  the  other  moiety,  and  tlm^ 
nephews  and  nieces,  between  them,  to  the  remaiim*' 
ing  one-half  moiety  of  the  whole  property.  Admi- 
nistration to  the  estate  of  the  deceased  has  he^^ 
demanded  by  the  widow,  this  claim  is  opposed  \my 
the  brother,  and  a  grant  of  administration  prayes^ 
for  him. 

Now  the  claim  of  the  widow  was  at  first  oppose^ 
by  reason  of  some  objection  arising  out  of  a  deed  ^^ 
separation  between  her  and  her  late  husband,  unde^ 
which  he  agreed  to  allow  her  60/.  per  annum,  ai9^ 
in  respect  of  which  she  claims  a  sum  of  300/.  to  l>^ 
due  to  her  for  arrears.    This  objection  has,  and    ^ 
think  very  properly,  been  abandoned,  and  the  widc^^"*' 
is  now  to  be  considered  as  legally  entitled  to     • 
moiety  of  the  whole  of  the  property.     It  has,  ho^^* 
ever,  been  proved  that  after  her  separation  from  h^^ 
husband,  she  contracted   a  second  marriage — ^^ 
invalid  marriage  certainly — during  his  lifetime  wi^^ 
a  Mr.  C,  and  continued  to  cohabit  with  that  pe:^^ 
son  up  to  the  death  of  her  husband, — ^that  is,  tfc** 
intestate  in  this  cause.    The  affidavits  of  the  sextc^^ 
of  the  church,  and  of  other  persons  present  at  tl^^ 
time,  prove  the  fact  of  this  second  marriage ;  indeed^ 
on  the  part  of  the  widow  it  is  not  attempted  to  be 
denied. 
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Now  the  question  is,  who  is  entitled  to  the  grant       1843. 
of  administration  ?     According  to  the  practice  of  February 22iid. 
this  Court,  the  rule  is  to  grant  it  to  the  widow ;     crT^ll 
uodoobtedly,  however,  it  is  in  the  discretion  of  the     chapf^l. 
Court  to  grant  it  to  the  brother. 

The  widow  alleges,  that  the  separation  between 
her  and  the  deceased  was  not  owing  to  her  fault, 
that  it  was  caused  by  her  husband  persisting  in 
cohabiting  with  another  female.  I  think  there  is 
efficient,  in  the  affidavits,  to  shew  that  the  husband 
<lidnot  impute  any  misconduct  to  her  in  regard  to 
the  cause  which  led  to  their  separation ;  I  think  I 
most  take  it  to  be  so,  and  consider  the  separation, 
whatever  was  the  cause  of  it,  as  not  having  arisen 
from  any  fault  of  the  widow. 

Now,  as  against  the  character  of  the  brother, 
there  is  not  the  slightest  imputation  whatever. 

The  case  then  resolves  itself  into  a  question  for 
the  exercise  of  the  discretion  of  the  Court  in  the 
pant  of  letters  of  administration  as  between  two 
Firties,  pue  a  person  of  unblemished  conduct ;  the 
ether  a   person  against  whom  there  are  circum- 
stances of  blame ;  for  certainly  by  her  conduct  in 
this  second  marriage,  after  the  separation  between 
her  husband  and  herself,  she  did  misconduct  herself. 
The  brother  is  entitled  to  one-fourth  of  the  whole 
property,  the  widow  to  one-half;  the  nephews  and 
tieees  to  the  remaining  one-fourth  :  these  last  par- 
lies are  minors  of  tender  years,  and  many  years 
Boat  elapse  before  their  shares  can  be  paid  over  to 
them.     The  whole  property  is  under  800/.,  and  the 
widow  claims  300/.  in  the  nature  of  a  debt  owing 
to  her  from  the  estate. 
Looking  to  all  the  circumstances,  and  not  laying 
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1843.       more  stress  on  any  one  fact  than  another,  I  think  I 

Fei^raaryaaod.  ought  to  exercise  my  discretion  in  favour  of  the 

cJI^BLL     brother ;  I  think  I  ought  to  do  so  in  order  to  pro- 

againtt  jg^t  the  intcrcsts  of  the  children,  and  ought  not  to 
leave  the  widow  in  possession  of  their  shares  of  the 
money  for  so  long  a  time  as  must  intervene  between 
the  grant  and  the  payment  to  the  minors — ^it  is 
chiefly  in  reference  to  this  circumstance  that  the 
Court  so  decides ;  for  I  do  not  mean  to  say  that 
otherwise  there  is  sufficient  reason  for  refusing  to 
intrust  the  widow  with  the  management  of  this  pro- 
perty. 

I. decree  administration  to  the  brother  in  the  ex- 
ercise of  that  discretion  which  the  Court  is  entitled 
to  exercise. 


1843.  Major  and  Mundy  v.  Williams  and  Iles. 


February  28th. 


At«toteUduiy  Charlotte  Barfield,  dcceascd,  made,  and  duly 

^'iT'^d  \ub-  executed  a  will  on  the  16th  of  January ,  184 1 ;  whereof^ 

aequentiy  ghe  appointed  the  plainti&  executors.     On  the  2nd^ 

other  wuit, in  of  February,  1841,  and,  on  the  3rd  of  May,  1841,k 

wai  Mnuined  shc  made,  and   duly  executed  two  other  wills,  iii« 

^^otiTgaii  t>oth  of  which  was  contained  a  clause  revoking  alB 

*|J^Yfte!^^rd.  fo^roer  wills.     Upon  the  death  of  the  testatrix,  the^ 

dettroyedthe  ^iU   of    January   was   produced    by    the    plaintiflfl 

wiib.  HHd,  Mundy,  in  whose  custody  it  had  been  placed ;  but,^ 

wui  was  not  neither  of  the  two  subsequent  wills  could  be  found*- 

wJS^al!^',  The  will  of  January  was  propounded  by  the  execu— 

IrideSJi^l  *^^  ^^  ^  common  condidit.     A  defensive  allegation 

not  admiisible 

to  shew  an  intention  to^evi^e. 
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agmntt 

WlLUABl 

and 


on  the  part  of  the  next  of  kin  of  the  testatrix,       1843. 
pleaded,  the  due  execution  of  the  two  latter  ^ills ;  February  28th. 
that  each  of  such  wills,  contained  a  clause  revoking       mIZk 
•U  former  wills ;  and,  that  the  will  of  January  had 
never  been  revived  in  tnanner  required  by  the  22nd 
section  of  the  Wills  Act.    The  personal  answers  of 
the  executors  admitted  the  facts  to  be  as  stated  on 
behalf  of  the  next  kin ;  but  the  executors^  in  a 
respoosive  allegation,  pleaded,  '^  That  the  testatrix 
had,  previously  to  her  decease^  repeatedly  stated  to 
a  female  attendant,  that  she  had  destroyed  the  two 
latter  wills;    that  her  will  was  in  the  hands  of 
Mr.  Mondy,    who,    with    Mr.   Major,   were    her 
executors. 
The  cause  came  on  for  hearing. 

Addams  in  support  of  the  first  will. 
The  20th  section  of  the  Wills  Act,  enacts,  That  no 
Wll  shall  be  revoked  save  by  another  will,  or  by 
^me  writing,  duly  executed,  declaring  an  intention 
^  revoke  the  same ;  and  the  22nd  section  provides^ 
*Hat  a  will,   once  revoked,  shall  not    be  revived, 
Setwise,    than  by  a   due    re-execution    thereof. 
't  must  be  admitted,  that  the  strict  letter  of  the 
•tatate  is  against  the  validity  of  the  will  .now  pro- 
Pounded  ;  but  the  expressions  of  the  act  are  genera], 
^nd  may  be  controlled  by  the  clear  intention  of  the 
^mers :  the  Court  has  already  held  that  a  literal 
Construction   of  this  act  may  be  dispensed  with, 
SMi  ▼.  Knight  {a),  Brooke  v.    Kent{b).     The 
Wing  object  of  the  act  was  to  exclude  oral  testi- 
QMy  in  all  cases.     The  20th  section   evidently 


(f)  1  Curt.  76S. 
VOL.  III. 


(6)  Privy  Council,  unreported. 
F   F 
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1843.      means,  that  the  will  or  other  writing,  which  is  t 


MUITDY 

againtt 

Williams 

tmd 

Ilu. 


February  28ih.  revoke  a  prior  will,  shall  be  in  existence  at  th 

Major       death  of  the  testator ;   in  the  second  altematiT 

mode  of  revocation,  the  intention  to  revoke  a  prio 

will  must  be  shewn  ;  clearly,  then,  that  intentia 

requires  to  be  evidenced,  not  by  parol  evidence  < 

the  contents  of  the  revoking  instrument,  but  by  th 

language  of  a  produced  writing.     Swinburne^  an 

all  the  text  writers,  state,  that  a  will,  once  valic 

but  revoked  by  a  subsequent  will,  revived  on  th 

destruction  or  cancellation  of  the  revoking  instru 

ment ;  such  cancellation  might  be  shewn  by  pan 

evidence;    the    present  act  intended,   that    ther 

should  be  neither  revocation  nor  revival,  save  b 

some  writing,  by  which  the  intention  to  revive  o 

to  revoke  could  be  safely  arrived  at.     Look  to  th 

consequences  of  admitting  parol  evidence  in  thi 

case ;  a  door  is  at  once  opened  to  fraud  and  per 

jury ;  and  that  too,  with  but  little  risk  of  detection 

a  disappointed  heir-at-law,  or  next  of  kin  has  onl; 

to  procure  two  persons  to  swear,  that  an  instrumen 

in  writing,  revoking  a  valid  and  forthcoming  will 

was  executed  in  their  presence :    the  most  solemi 

will  is  liable  to  be  destroyed. 


Jenner  and  White^  contrk,  stopped  by  the  Court 


Judgmeht. 
Sir  Herbert  Jenner  Fust. 
I  feel  that  I  have  no  discretion  to  exercise  ii 
this  case.  There  have  undoubtedly  been  cases 
decided  over  and  over  again  under  the  Statute 
of  Frauds,  holding,  that  parol  evidence  was  ad- 
missible  to   prove  the  revival  of  a  once  revokec 
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iostroment     It  was  this  that  led  to  the  introduc-      ^^^3. 


Major 
and 

MUNDY 

againtt 

Williams 

and 

Ilbs* 


boa  of  the  20th  and  22nd  sections  into  the  present  February  28tiL 
^ilb  Act.     It  is  admitted,  in  this  case,  that  the 
^trix  did,  subsequently  to  the  execution  of  the 
^'il  of  January,  make  two  other  wills ;  that  both 
^  these  were  duly  executed ;  and  both  contained  a 
<^laa8e  expressly  revoking  all  former  wills;   then 
^e  first  will  was  revoked  to  all  intents  and  pur- 
poses, and  to  have  a  re-operation,  it  must  have 
^^een  revived.     Then  was  it  revived  ?     The  only 
^ftode  by  which  it  could  be  revived  is  that  pointed 
Out  by  the  22nd  section.      That  section  is  most 
^•xpress;  there  must  be  a  re-execution^  there  are 
oo  other  means  of  shewing  an  intention  to  revive ; 
destruction  of  the  revoking  instrument  is  not  suf- 
ficient, it  is  not  a  re-execution  of  the  revoked  will, 
according  to  the  present  act.     I  pronounce  against 
this  paper  as  a  will. 

I  think,  however,  that  this  question  has  been 
▼ery  properly  brought  under  the  consideration  of 
the  Court,  and  I  give  costs  out  of  the  estate.. 


1842. 

July  12lh^ 

Craigie  and  Graioie  against  Lewin  and  Others.         1843. 

^  February  28tb» 

John  Craigie,  a  lieutenant-colonel  in  the  East  The  executor 

T  J,  ,  .  named  id  a 

india  Company's  military  service,  died  suddenly  at  hoioeraph  wiii, 

^    .  '  of  a  Scotchman 

ykvthfbvtboldiDga  commiseion  in  the  military  service  of  the  East  India  Company,  was  cited  in 

wPreregttnre  Court  to  prove  the  will,  or  show  cause  why  administration  should  not  be  granted 

^M  tmeok  of  tbe  deceased  as  dead  intestate ;  Frotut  to  appearing  to  such  citation,  by  reason  that 

OMfrmi^  had  been  granted  of  such  will  by  a  Court  in  Scotland,  a  competent  forum,  overruled. 

Tie  doandl  of  origin  does  not  revive  until  an  acquired  domicil  is  finally  abandoned. 

A.  native  Scotchmn  havmg,  by  employment  in  the  military  service  of  the  East  India  Com- 

fay,  aoqwed  a  domicil  in  India,  hMla,  that  bv  his  return  to  Scotland  animo  manendi  his  ori* 

pbal  domicil  did  not  revive,  the  party  still  holding  his  commission  and  being  liable  to  be  called 

■poB  to  return  to  India ;  and  intending  to  return  if  called  upon  to  do  so. 

FF  2 
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1842.  Hatchett*8  hotel,  Piccadilly,  on  the  23d  of  Novem- 
Jtiiy  i2ih.  her,  1840,  having  made  a  paper-writing  of  a  testa- 
mentary nature,  all  in  his  own  handwriting,  dated 
the  14th  of  October,  1840,  but  not  attested  by  wit- 
nesses ;  of  this  paper  he  appointed  Richard  Lewio, 
John  Larkius,  and  William  Bell,  executors.  The 
deceased  left  a  widow,  and  four  children,  minors, 
him  surviving. 

On  the  2nd  of  August,  1841,  a  decree,  with 
intimation,  issued  from  this  Courts  at  the  instance 
of  E.  Mackintosh,  the  curator  or  guardian  of  the 
eldest  son  of  the  deceased,  alleging^  that  it  was 
pretended,  that  the  deceased  was  at  the  time  of  his 
death  a  domiciled  Scotchman ^  and  that,  by  reason 
thereof,  his  will,  although  not  witnessed,  was  valid 
in  law,  and  citing  the  parties,  named  as  executors^ 
to  prove  the  same^  or  to  show  cause  why  adminis- 
tration of  the  effects  of  the  deceased,  as  dying  intes- 
tate, should  not  be  granted  according  to  law. 

The  widow  intervened  in  the  cause.  The  parties 
cited,  having  been  duly  served,  appeared  undef 
protest. 

In  support  of  the  protest,  it  was  stated,  that  the 
Iprill  of  the  deceased,  who,  by  birth  at  least,  vras  a 
Scotchman,  being  a  holograph  will,  is  valid  and 
effectual  as  a  Scotch  will,  although  unattested. 
That  the  deceased  had  his  legal  domicil  in  Scot- 
land at  the  time  of  his  death;  although  actually 
deceased  in  London.  That  the  parties  cited,  named 
as  executors,  had  duly  proved  such  will  in  the  pro^ 
per  Court  of  Scotland,  according  to  the  form  pre*" 
scribed  by  act  of  Parliament  for  the  proof  of  wills 
and  registration  of  probative  wills  in  Scotland ;  that 
they  had  obtained  the  usual  probate  or  confirmation 
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of  will,  had  acted  as  executors,  thereby  becoming  1842. 
amenable  to  the  Courts  of  Scotland,  and  otherwise  July  i2tb. 
incDrring  heavy  responsibilities,  wherefrom  they  cTI^ik 
cannot  be  released  by  the  sentence  of  this  Court,  or  ciTrilw 
by  any  means,  other  than  a  reduction  of  the  probate  '^^ 
granted  by  the  Scotch  Courts ;  and  submitting,  that 
under  the  circumstances  this  Court  is  not  the  proper 
fonim  in  which  the  domicil  of  the  deceased  ought  to 
be  tried,  but  that  the  said  question  ought  to  be 
raised,  and  tried  in  the  Scotch  Court,  being  a 
Court  of  equally  competent  jurisdiction,  and  from 
the  sentence  of  which  an  appeal  may  be  prosecuted 
to  the  House  of  Lords  in  England. 

In  answer  to  the  protest,  it  was  stated,  that  the 
deceased  was  bom  in  Glasgow,  of  Scotch .  parents, 
ud,  at  an  early  age,  went  to  India  as  a  cadet  in  the 
Bttlitary  service  of  the  Company,  and  continued  in 
nch  service  up  to  the  time  of  his  death.  That  in 
1822,  the  deceased  came  to  England,  on  public 
doty,  and  in  January,  1823,  was  married  in  Eng- 
land, and  returned  to  India,  in  1824.  That  in  1837, 
the  deceased,  then  become  a  lieutenant-colonel  in 
the  Company's  service,  left  India,  and  proceeded  to 
Ei^Iand,  on  a  three  years'  furlough,  and  arrived  in 
f  fiigland,  in  August,  1837.  That,  in  October,  1839, 
lie  obtained  an  extension  of  leave  of  absence  for  six 
months,  and  in  June,  1840,  a  further  extension  for 
m  additional  months,  by  which,  his  leave  of  absence 
ffmn  India  would  not  expire  before  March  1841. 

That  after  arriving  in  England,  in  1837,  the 
deceased  and  his  family  resided  in  London,  until 
the  16th  of  October,  when  he  proceeded  to  Scot- 
land ;  that  he  resided,  in  Edinburgh,  in  ready-fur- 
nished houses^  until  the  9th  of  August,  1839;  when 
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be  returned  to  London,  with  hh  family,  and  resided 
in  London  for  four  months,  and  about  ten  months 
previous  to  his  decease  went  to  reside  at  Plymouth, 
in  the  county  of  Devon,  at  which  place  his  family 
continued  to  reside  up  to  the  time  of  the  death  of 
the  deceased. 

The  matter  of  protest  came  on  for  argument. 

Addams  and  Robertson,  in  support  of  the  protest. 

The  Queen's  Advocate  and  Jenner,  contrk. 

Judgment, 
Sir  Herbert  Jenner  Fust. 
I  am  clearly  of  opinion  that  I  am  bound  to  over- 
rule this  protest,  and  to  require  the  executors  to 
contest  the  validity  of  their  asserted  will  in  this 
Court.  It  is  admitted  that  the  deceased  was  a 
Scotchman  by  birth,  that  is  not  disputed ;  atid  I 
take  the  fact,  of  his  having,  at  an  early  age,  gone 
to  India,  in  the  service  of  the  East  India  Company, 
not  to  be  disputed.  What  effect  this  latter  cir- 
cumstance had  on  the  domicilofthe  decased  is  a 
question  hereafter  to  be  determined ;  the  question 
must  eventually  come  back  to  this, — what  was  the 
domicil  of  the  deceased  at  the  time  of  his  death,  for 
on  the  law  of  the  country  of  domicil  must  depend 
the  validity  of  the  will.  I  am  rather  at  a  loss  to 
understand  how  it  happened ;  that  whilst  this  ques- 
tion was  undecided,  and  it  must  be  obvious  to  all 
parties  that  sooner  or  later  it  would  be  agitated,  the 
executors  took  probate  of  this  paper  in  the  Court 
at  Scotland.  The  parties  whose  interest  is  affected 
by  this  being  upheld  as  a  valid  will,  call  on  the 
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executon  to  propound  the  paper  in  solemn  form  in  1842. 
this  Ck)urt,  surely  they  have  a  right  to  do  so ;  I  can-  J«iy  12th, 
not  see  how  the  fact  of  the  Court  of  Scotland  hav- 
ing granted  probate  of  the  paper  can  conclude  the 
Court  on  the  question  of  domicil.  I  do  not  under- 
stand that  the  question  of  domicil  was  raised  in  the 
Scotch  Court ;  the  application  to  that  Court  was  to 
giaot  probate  in  common  form.  Neither  do  I  un- 
derstand the  principle  on  which  the  jurisdiction  of 
this  Court  is  objected  to ;  and  if  the  Court  feels  that 
it  has  jurisdiction,  assuredly  it  cannot  stay  its  hand. 
Suppose  a  mandamus  to  issue,  from  the  Court  of 
Qoeen's  Bench,  to  this  Court  requiring  it,  to  pro- 
ceed in  this  matter,  and  this  Court  were  to  make  a 
Tetom, — that  the  matter  had  been  decided  by  the 
gnnt  of  probate  in  common  form  in  the  Court  of 
Scotland.  Would  the  Court  of  Queen's  Bench 
accept  of  such  a  return  ? 

I  do  not  consider  that  I  am  ousting  the  Scotch 
Courts  of  any  jurisdiction  to  decide  on  the  question 
of  domicil :  I  do  not  consider  that  they  are  in  pos- 
nmm  of  the  question,  or  that  it  is  even  intended 
tonise  the  question  in  the  Scotch  Courts ;  neither 
do  I  think  that  I  ought  to  yield  up  the  decision  of 

loeh  question  to  those  Courts. 
It  is  obviously  for  the  benefit  of  all  parties  that  the 

domicil  of  Colonel  Craigie  should  be  determined  ; 

1  therefore  overrule  the  protest,  assign  the  parties  to 

Bffear  absolutely,  and  reserve  the  question  of  costs. 


The  executors  having  appeared,  an  act  on  peti- 
WBB  entered  into ;  the  facts  therein  set  forth 
were  similar  to  those  already  stated  in  the  protest : 
they  are  fully  stated  in  the  judgment. 


1843. 


Fcbruaiy  2Rtli. 
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Addams  and  JRobertson^  for  the  executors, 
admit,  that  up  to  the  year  1837,  the  deceased  i 
be  considered  a  domiciled  Anglo-Indian,  by  rei 
of  his  commission  in  the  military  employmen 
the  East  India  Company,  Munrae  v.  Douglas 
Bruce  v.  Bruce  (b),  but  on  his  return  from  In 
the  deceased  proceeded  to  Scotland  with  a  I 
intention  of  reviving  the  domicil  of  origin ; 
domicil  of  origin  is  easily  revived,  SomervUl 
Somermlle{c),  The  Virff%nie(d).  This  is  a  cas 
testacy  which  is  subject  to  different  considerat 
from  intestacy.  Curling  v.  Thomton{e). 


The  Queen*s  Advocate  and  Jenner,  contrit. 
deceased  contemplated  the  possibility  of  a  retur 
India ;    if  so  the  legal  requisites  to  complei 
change  of  domicil  are  incomplete ;  we  might  i 
concede  the  factum  of  residence  in  Scotland, 
rely  on  the  contemplated  return  to  India ;  if 
animus  manendi  be  wanting,  the  fact  of  reside 
cannot  work  a  change,  or  a  revival  of  domicil ; 
in  this  case,  the  fact  of  residence  in  Scotland  cai 
be  insisted  on,  for  the  deceased  was  quite  as  no 
domiciled  in  England  as  in  Scotland.  The  distinc 
between  testacy  and  intestacy  is  exploded,  Sta 
V.  Bemes(J),  Be  Bonneval  v.  Be  Bonneval(g) 

Judgment. 
Sir  Herbert  Jenner  Fust. 
The  facts  of  this  case  lie  in  a  narrow  compass, 


(a)  5  Madd.  404. 

(b)  3Bo0.  &P.229n. 

(c)  5  Vci.  750. 


(d)  5  Rob.  99. 

(e)  3  Add.  7. 


(f)  3  Hagg.:2 
(si)  1  Ciirt.'.82 
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tbelaw  applicable  to  them  is  not  difficult  to  deter-      1843. 

mine.  February  28tli. 

The  question  relates  to  the  domicil  which  is  to  oHZin 
(ietennine  on  the  validity  of  a  paper  purporting  to  crI^ii 
be  the  will  of  Colonel  J.  Cragie,  who  died  on  the  '^^ 
23id  of  November,  1840,  at  Hatchett's  Hotel,  Pic- 
eadilly.  The  will  is  dated  in  the  month  of  October 
preceding,  it  is  in  the  shape  and  form  of  a  Scotch 
Mj  a  holograph,  subscribed  by  the  deceased,  but 
not  attested  by  any  witnesses ;  and  consequently, 
18  it  was  made  since  1840,  if  the  deceased  is  to  be 
considered  as  a  domiciled  British  subject,  the  will  is 
invalid  for  want  of  a  due  attestation;  if  on  the  other 
liand,  he  is  to  be  considered  as  a  domiciled  Scotch- 
n^,  then  the  law  of  Scotland  must  determine  on 
4e  validity  or  invalidity  of  this  paper  as  a  will. 

The  question  in  the  present  case  is  not,  whether 
the  domicil  of  this  person  was  Indian  or  English, 
^the  law  of  England  and  India  are  now  the  same, 
*i regards  the  validity  of  wills;  whether  it  was  so 
^  the  time  when  the  act  of  the  1  Vict.  c.  26,  passed, 
<ioe8  not  matter  in  this  case,  because  an  act  was 
>imly  after,  January,  1838,  passed  by  the  legis- 
l^ie  in  India,  assimilating  the  law  of  India  in 
'Bipeet  to  wills  to  that  of  England;  there  is  no 
teeenty,  therefore,  to  consider,  whether  the  domi- 
d  was  English  or  Indian,  provided  it  was  not 
Scotch.  This  leads  the  Court  to  inquire  into  the 
history  of  this  gentleman.  He  was  born  in  the  year 
1766,  in  Scotland,  his  parents  were  Scotch,  and 
%  also  were  of  Scotch  descent,  he  remained  in 
^and,  indeed  was  never  out^  of  that  country, 
nntil  1804,  when  he  went  to  India  in  the  East  India 
^inpany's  military  service,  in  which  he  had  ob- 
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1843.  taioed  a  oommiasion  as  a  lieutenant  of  a  Fegpmenl 
Febroaiy^adi.  ^f  native  infantry.  By  birth,  descent,  and  genea- 
logy, therefore,  his  domicil  was  clearly  and  decid- 
edly Scotch,  and  he  did  not  abandon  that  domicil 
until  he  became  of  age;  when  he  acquired  an 
Indian,  or  as  one  counsel  has  called  it,  an  Anglo- 
Indian  domicil.  Having  entered  into  the  senrici 
of  the  East  India  Company,  and  having  attained 
his  age  of  twenty-one  whilst  in  that  service,  \\\t 
domicil  became  Indian,  or  Anglo-Indian ;  for  it  ic 
the  same  thing.  In  India  he  remained  until  1837, 
with  two  exceptions;  he  was  in  England  in  1819 
until  1820,  and  he  was  also  at  the  Cape  of  Grood 
Hope  from  February  1824  until  October  in  the  same 
year ;  on  the  first  of  these  occasions,  when  absent 
from  India,  he  did  not  visit  Scotland ;  it  is  said  in 
explanation,  that  he  came  to  England  on  a  special 
mission  from  the  Marquis  of  Hastings,  the  dutief 
of  which  fully  occupied  his  time.  On  the  second 
occasion,  when  at  the  Cape  of  Good  Hope,  his  do* 
micil  was  clearly  Indian.  During  the  visit  of  the 
deceased  to  England  in  1822,  he  married  an  Eng- 
lish lady, — I  do  not  think  this  fact  of  any  import- 
ance, it  merely  amounts  to  this, — that  being  a  do- 
miciled Indian,  he  married  whilst  being  on  a  visit 
to  England,  he  carried  his  wife  back  with  him  to 
India,  he  had  children  by  her,  and  he  lived  in  India 
from  that  time  until  the  year  1837,  when  he  came 
over  to  England  on  the  customary  leave  of  absence, 
but  still  retaining  his  commission  in  the  East  India 
Company's  service :  he  came  on  a  three  years'  leave 
of  absence,  though,  it  is  stated,  that  such  leave  j{ 
renewable  for  two  years  more  ;  so  that  he  had  everj 
prospect  of  remaining  in  this  country  for  five  years ; 
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oecaaioos,  and  obtained  it ;  this  would  have  carried  February  28Ui. 
hia  leare  of  absence  down  to  March,  184 1 , — ^he  died 
in  November,  1840.     Now  it  is  said  this  leave  of 
abaence  being  granted  as  a  matter  of  course,  the 
deceaaed  had  every  expectation  that  before  its  ex- 
inntion  he  should  have  succeeded  to  a  commission 
of  foil  colonel  in  the  service,  which   would  have 
precluded  the  necessity  of  his  returning  to  India,  to 
vhich  it  is  admitted  he  had  a  decided  aversion.    If 
lie  did  not  return  to  India  on  the  expiration  of  his 
kaTe  of  absence,  or  previously  attain  his  full  rank, 
kmiiat  have  quitted  the  service  of  the  East  India 
Company  [33rd  Geo.  3,  c.  55].     Now  it  appears, 
Aat  the  deceased  had  no  intention  of  abandoning 
Ib8  commission,  unless  he  became  a  full  colonel,  be 
nart,  therefore,  at  this  time,  1837,  have  contem- 
plated the  possibility,  if  not  the  probability,  of  being 
obb'ged  to  return  to  India,  if  only  for  a  short  period. 
It  appears,  that  on  his  arrival  in  this  country,  in 
1837,  after  remaining  in  England  a  short  time,  the 
deceased  proceeded  direct  to  Scotland,  and  arrived 
tbm  in  the  October  of  that  year,  and  he  continued 
'   ia  Scotland  until  August,  1839,  living,  whilst  there, 
10  furnished  houses ;  it  further  appears,  that  during 
the  time  of  his  residence,  he  contemplated  the  pur- 
chase of  a  house  in  Edinburgh  ;  he  wished  to  take 
a  lease  of  a  house  for  seven  years,  and  offered  to 
take  such  a  lease  of  a  particular  house ;  but  it  had 
been  paichased  by  another  party  to  whom  he  offered 
lOOL  to  give  up  the  bargain,  and  not  being  able  to 
SQoceed  in  effecting  his  wishes,  in  August,  1839,  he 
qoitted  Scotland,  and  by  the  advice  of  his  medical 
attendant,  came  to  London ;  from  thence  he  went 
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1843.  to  Plymouth,  and  lived  there,  or  in  that  neighbo 
.Febnimry28th.  hood,  in  fumished  houses;  until  the  death  of 
ciin^ii  father,  in  1840,  when  he  left  Plymouth,  and  ags 
went  to  Scotland  to  attend  his  father's  funen 
he  remained  in  Scotland  until  October  in  that  yei 
,  when  he  returned  to  London,  and  died  at  Hatchet 
Hotel  in  November,  1840,  being  at  the  tii 
about  to  join  his  wife  and  children  at  Plymout 
This  is  the  statement  on  behalf  of  those  who  desi 
to  support  the  Scotch  domicil ;  on  the  other  sid 
there  is  very  little  difference  in  the  statement  of  t 
facts,  the  affidavits  scarcely  vary  the  case  at  al 
they  all  coincide  in  the  fact,  that  the  deceased  c 
express  an  intention  of  taking  up  his  abode 
Scotland,  in  his  wish  to  take  a  particular  house 
Edinburgh,  that  he  offered  100/.  to  the  purchasei 
the  lease  to  give  up  the  bargain ;  that  as  late 
1840,  he  again  expressed  a  wish  for  the  sai 
house,  or  of  purchasing  some  other  house  in  \ 
neighbourhood  of  Edinburgh ;  and  that  he  \ 
desirous  of  sending  his  son  to  study  with  so: 
civil  engineer  in  that  neighbourhood.  Th 
circumstances  are  undoubted — from  them  I  thi 
the  Court. can  come  to  the  conclusion  that  if  evi 
thing  had  turned  out  according  to  the  decease 
own  wishes,  he  would  have  taken  up  his  residei 
in  Scotland  ;  no  one  can  look  to  his  letters  with 
seeing,  that  he  had  a  decided  preference  for 
country  of  his  birth ;  unfortunately  his  wife  ha< 
different  opinion,  she  preferred  residing  in  Engla 
and  she  at  last  persuaded  the  deceased,  that  si 
residence  would  be  better  for  themselves  t 
children.  It  appears  to  me,  that  having 
Scotland  in  1839,  he  did  not  go  back  until  18 
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and  then  only  to  attend  his  father's  funeral,  and       1843. 
wten  that  ceremony  was  over^    he  returned  to  February  28th. 


and 

OtiMTI. 


Craioib 

Tbeae  are  the  facts  of  the  case,  so  far  as  is      c^n 

iafMMrtant  to  the  present  question  ;  but  the  Court      «f«'**<^ 

wiD  ha?e  to  refer  more  particularly  to  the  exhibits, 

Mffe  coming  to  a  conclusion  on  the  case.     Now  I 

do  thinks  that  if  all  circumstances  had  combined  to 

ftvoarthe  deceased's  wishes,  he  would  have  taken 

vp  his  residence  in  Scotland  ;  but  still  the  question 

RBiains,  whether  there  was  an  abandonment  of  the 

hiiian  dbmicil,  and  if  there  was  the  animus  and 

jSMftoR  of  a  domicil  in  Scotland.     It  was  properly 

•ied  by  the  counsel  for  Mr.  Craigie, — when  wad 

it  that  the  Indian  domicil  was  abandoned,  and  the 

Sntch  acquired  ?    The  answer,  or  the  tenor  of  the 

<Mer  to  the  question,  was,  at  the  time  when  the 

'eeetted  went  to  Scotland  in  1837,  that  he  then 

^t  there  for  the  purpose  of  remaining,  in  short, 

^  be  did  it  ammo  manendi^  with  the  intention  to 

Mode  all  question  as  to  his  domicil;  that  he 

**k  up  his  residence  there  animo  et  facto.     The 

V«tlon  then  remains  for  the  Court  to  determine ; 

"^t  being  an  admitted  fact  that  the  deceased  went 

^  Scotland   in    1837,  and  remained  there  until 

1839«4^whether  he  went  there  animo  manendi ;  the 

'^'•Am  of  that  question  depends  very  much  on  his 

Miar  situation  at  the  time ;  whether  he  was  in  a 

^tion  to  abandon  his  acquired  domicil  in  India, 

■*  tf  he  was  not  in  a  condition  to  abandon  his 

"•diaa  domicil,  the  intention,  even,  if  to  a  certain 

•^complete  by  the  fact  of  his  having  come  to 

*■  country,  animo  manendi,  if  he  could  possibly 

^^i  would    not  be  sufficient   to  change   the 
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1843.  domicil ;  if  the  deceased  was  not  in  a  condition 
i^brawyMA.  caTTy  bis  intention  into  effect,  that  is,  if  his  reataioin 
in  this  country  was  dependant  on  circitmstance 
which  might  be  such  as  to  render  it  incumbent  c 
him  to  return  to  India,  that  is^  if  certain  CTents  di 
not  give  him  an  opportunity  of  finally  quitting  d 
service.  In  1837,  when  the  deceased  arrived  i 
this  country,  he  retained  his  commission  in  tl 
East  India  Company's  service,  he  not  only  camec 
leave  of  absence  for  a  distinct  period ; — it  signtfii 
not  whether  there  was  a  greater  or  less  probabiltk 
or  whether  as  a  mere  matter  of  course,  his  time 
absence  would  be  extended  for  two  years  more^ 
he  was  still  absent  on  leave;  he  retained  I 
commission  in  the  Indian  army,  his  regiment  w 
in  India,  and  his  military  establishment  there ;  ! 
had  quitted  India  only  for  a  temporary  purpof 
not  with  a  fixed  determination  to  abandon 
altogether,  but  with  the  intention  to  return,  unk 
on  the  happening  of  a  particular  event,  namely^  1 
attaining  the  rank  of  full  colonel  before  his  leave 
absence  expired. 

The  question  is,  whether  a  person  having  a  fix 
domicil,  and  having  quitted  it  with  the  propoi 
intention  of  returning^  although  such  intention  m 
be  annulled  by  the  happening  of  a  particular  eve 
can  by  law  be  said  to  have  abandoned  that  domic 
this  is  the  important  part  of  the  case ;  did  i 
deceased,  when  in  1837,  or  in  1839,  he  went 
Scotland,  go  there  animo  manendi^  or  did  he  mer 
go  there  to  remain,  so  long  as  the  rules  of  the  senr 
in  India  would  permit,  and  no  longer  ?  Now 
the  correspondence  and  the  affidavits  tend  to  sh< 
that  he  contemplated  returning  to  India;  hemig 
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iufecoDtinued  to  live  in  Scotland  during  the  whole  1^3, 
ofthe  time  of  his  leave  of  absence,  but  would  that  Febnuryaath. 
bsFe  been  a  residence  animo  et  facto  ? — the  animtu  cHZn 
voold  only  be  whilst  his  absence  from  India  per-  craioxb 
■ttted,  for  if  he  did  return  to  India,  his  Indian  ^^^ 
tiomicil  would  revert — perhaps  I  should  not  say  ^Jjf 
mrf,  because  it  would  never  have  been  divested. 
When  the  deceased  came  to  this  country,  he  quitted 
Uis  on  a  temporary  absence,  which  might  be 
inverted  into  a  permanent  quitting,  by  a  certain 
event  happening,  in  the  interval  between  the  time 
tf  the  commencement  of  his  absence  and  the  time 
fcr  bis  return  ;  I  cannot  think  that  the  fact,  that  he 
VM  absent  from  India,  when  he  was  looking  to  a 
Fobable  return,  can  be  said  to  be  quitting  that 
Qontry  ammo  nuinendi  in  another ;  he  was  indeed 
ii  mother  place,  but  for  a  temporary  purpose  only* 
lov,  op  to  1839,  when  he  last  quitted  Scotland, 
bdomicil  was  India,  I  cannot  conceive,  that  by 
luring  left  India  under  the  circumstances  men- 
tioned, he  had  divested  himself  of  the  domicil  ac- 
<pired  by  his  commission  in  the  East  India  Com- 
fioy's  service ;  in  1839,  he  went  to  Plymouth  with 
b  wife  and  family,  he  resided  there,  although 
^7  in  furnished  lodgings.  If  the  question  was 
ktween  a  Scotch  or  an  English  domicil  I  should 
'ttide  for  the  Scotch  domicil,  notwithstanding  his 
i^niing  to  England)  and  living  there  in  furnished 
i^dgings,  and  although,  as  has  been  argued,  he  had 
tt  one  time  expressed  a  wish  to  purchase  a  house 
^  Plymouth ;  and  although  his  actual  residence 
*is  80  &r  in  this  country ;  except  for  a  short  time 
^  he  went  to  Scotland  on  his  father's  death ; 
tod  although  he  died  in  the  act  of  returning  thence 


448 


CA8B8   DETERMINED   IV  THE 


1848>       to  join  bis  wife  and  family  in  this  country. 


•nd 
Craioii 

LlWIN 

mnd 
Oth«r». 


Febnitry  28Ui.  important  question  is,  what  is  necessary  to  co: 
cZ^n  tute  a  change  of  domicil?  There  must  be  I 
animus  et  factum  (  that  is  the  result  of  all  the  c 
This  case  must  depend  on  its  own  circumstai 
the  principles  on  whicb  it  is  to  be  determined 
the  same  in  all  cases^  and  that  principle  extra 
from  all  the  cases,  is  this^  *'  That  a  domicil  i 
acquired  remains  until  another  is  acquired,  or 
first  abandoned ;  I  admit  all  that  has  been  sai 
this  case,  that  length  of  time  is  not  important, 
day  will  be  sufficient,  provided  the  animus  exi 
if  a  person  goes  from  one  country  to  another, ' 
the  intention  of  remaining,  that  is  sufficient,  w 
ever  time  he  may  have  lived  there  is  not  enoi 
unless  there  be  an  intention  of  remaining. 

It  is  now  my  duty  to  consider  the  effect  of 
exhibits,  and  of  the  particular  circumstances  st 
in  the  affidavits,  for  the  purpose  of  shewing 
grounds,  on  which  the  Court  thinks,  that  the 
ceased  had  not  abandoned  his  Indian  domicil. 
retained  his  establishment  in  India,  his  connec 
with  his  regiment,  of  which  he  remained  lienten 
colonel,  still  continued,  he  was  bound  by  the  i 
of  the  service  to  rejoin  his  regiment  at  the  ex{ 
tion  of  his  leave  of  absence  (a). 

Now  admitting  the  fact  of  actual  residence 
Scotland  from  1837  until  1839,  and  the  wish  i 
fixed  and  permanent  residence  in  Scotland; 
mitting  that  the  deceased  had  a  decided  prefen 


(tf)  The  Court  then  examined  the  letters  t>f  the  deceased,  ezhi 
in  the  suit,  and  commented  on  the  language.  The  result  whic 
Court  arrived  at  was,  that  the  deceased  evidently  contempla 
permanent  residence  in  Scotland. 
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for  Scotland,  and  that,  if  peculiar  circumstances       ^^^' 
did  oot  interfere  to  prevent  him  carrying  that  in-  *^^^°*^y  ^^' 
djoation  into  effect,  he  would  have  settled  in  a      Crajoib 
hNuein  that  country;   still  he   had   not  at  the      Craioib 
time  of  his    death    placed    himself   in    such    a      I^m 
fltQttion   as  to  enable    the  Court   to  say,    that       q^^ 
k  had  abandoned  his   Indian  domicil ;    and  ac- 
fiiied  a    permanent  domicil    in   Scotland ;    the 
Jeeeased  had  not  abandoned  his  Indian  domicil,  he 
ttold  not  do  so  without  resigning  his  commission, 
k  did  not  intend  to  do  so,  unless  he  obtained  the 
n&k  of  full  colonel.     Although  the  bias  of  his  in- 
diaation  was  to  live  in  Scotland,  and,  even  if  he 
W  remained  there  during  all  the  time  he  was 
^kieotfrom  India  on  leave,  I  should  still  have  held, 
^hj  retaining  his  commission,  which  might,  and 
fvobably  would,  have  compelled  him  to  return  to 
I>dh,  the  deceased  had  not  abandoned  his  Indian 
'^icil.     If  so,  then  can  it  be  said  that  he  had 
^doned  that  domicil  ?  his  connection  with  that 
^ntry,  which  originally  gave    him   his   Indian 
'^idl,  still  remained  in  full  force :  it  was  indeed 
ttleto  be  dissolved  by  his  attaining  his  full  rank. 
Looking  to  all  the  circumstances  of  the  case,  I 
^^  it  is  distinguished  from  all  those  cases  which 
^nsel  have  most  judiciously  abstained  from  going 
^;they  have  all  been  considered  here  often  and 
^^    I  think  the  Indian  domicil  was  not  aban- 
'^f  but  that  the  deceased  was  still  domiciled  in 
1^.    If  he  had  died  in  Scotland  that  would  not 
*the  slightest  degree  have  changed  my  opinion  ; 
m  ^  was  domiciled  in  India :    if  the  question  had 
'vg  fc»,  whether  he  was  domiciled  in  England  or  in 
«Wlaiid,  if  that  point  had  been  in  equilibrio^  the 
▼OL.  m.  G  G 
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1843.      place  of  birth  and  origin  might  have  turned  tl 

February  28th.  SCale. 

cTIwiE         I  think  there  is  quite  sufficient  in  this  case, 

enroll  enable  the  Court  to  determine,  that  the  Indi 

"fiilS  donaicil,  which  the  deceased  had  acquired,  did  i 

«i^  main  at  the  time  of  his  death  ;  when  I  look  for  t 

Otlma. 

animus  and  the  factum^  I  do  not  find  sufficient 
enable  me  to  say,  that  the  deceased  had  dissolv 
his  connection  with  India;  and  I  think,  under  i 
circumstances,  that  the  Scotch  law  cannot  determi 
on  the  validity  or  invalidity  of  this  will. 

The  question  is,  whether  probate  is  to  pass,  fi 
lowing  the  prayer  of  the  one  proctor,  or  admin 
tration,  according  to  the  prayer  of  the  other?  T 
distinction,  adverted  to  in  the  course  of  the  arg 
ment,  between  cases  of  testacy  and  intestacy  mal 
no  difference.  It  has  been  held  in  the  cases 
Stanley  v.  Bemes,  Curling  v.  Thornton  and  j 
Bonneval  v.  De  Bonneval^  that  a  person,  in  ore 
to  make  a  valid  will,  must  conform  to  the  law 
the  country  where  he  is  domiciled  ;  just  as  wbe 
he  makes  no  will,  he  must  be  supposed  to  have  i 
tended  distribution  according  to  the  law  of  tfa 
country.  It  appears  to  me  that  this  asserted  will 
null  and  void  according  to  the  law  of  India,  which 
the  place  of  domicil  of  the  party ;  and  that  admini 
tration  must  be  granted  according  to  the  law  of  Eo| 
land.  I  cannot,  however,  at  this  moment  pronoiUD 
against  the  will,  it  has  not  yet  been  propoiindei 
it  may  be  propounded  as  a  valid  English  will 
assign  the  proctor  to  declare  next  Court  d 
whether  he  propounds  this  paper  or  not 
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Gaze  against  Gaze.  1843. 

March  14th. 

WiLUAM  Wiseman  died   on  the   25th  of  Sep-  a  tesutor  pro- 
tnnber,  1842 ;  shortly  after  his  death  a  testamentary  aii  io  hu  own 
paper,  dated   the  21st  of  April,    1842,   was  pro-  L'fh"avShi» 
pounded,  as  the  last  will  and  testament  of  the  de-  ['hTcndthereof, 
ceased,  by  Charles  Gaze  and  George  Gaze,   the  to  three  jper- 

.  ,  .      ®  SODS,  and  re- 

ttecutors  named  therem  ;  its  admission  to  probate  quested  them 
^  resisted  by  John  Gaze,  and  other  persons  enti-  ^/Zs  u^er- 
fled  in  distribution  to  the  personal   estate  of  the  Tsuffitienf  a^-' 
fceased  in  case  he  should  have  died  intestate.  ofTe^ll^at"' 

The  allegation  propounding  the  will,  pleaded,  {J*^*  ^g^^^^jf^^ j'* 
4at  it  was  all  in  the  handwriting  of  the  deceased,  (although there 

^  t    .  -        _,  -     .        .1      ,V,  ^^      1         11  ^**  no  ex  press 

«w  that  on  the  2l8t  of  April,  1842,  he  duly  ex-  evidence  of  the 
rented  the  same  in  the  presence  of  three  witnesses,  gfgnature^V  * 


{  was 


•bo  duly  subscribed  the  same  in  his  presence.  wriling^of  the 

William  Wood,  the  first  witness,  deposed,  "  That  testator. 
«»the  morning  of  the  21st  of  April,  1842,  the  de- 
filed, accompanied  by  the  two  other  subscribing 
vbesses,  called  on  him,  and  asked  him  to  accom- 
Mate  him  with  the  use  of  the  table  in  his  parlour;  . 
4*  witness  having  assented,  the  deceased  placed 
•acme  of  the  flaps  of  the  table  a  paper  folded  up; 
*c  deceased  sat  down  at  the  table,  and  took  from 
••pocket  a  pen  and  a  bottle  of  ink  ;  he  unfolded 
wt lower  part  of  the  paper  on  the  table,  keeping 
■clipper  part  folded,  so  that  witness  could  not  see 
'rewriting  on  it ;  the  deceased  wrote  *  a  something* 
*  the  paper,  but  what  witness  cannot  say ;  he  then 
''fted  Dp  the  folded  part  of  the  paper  to  write  what 
'^10  wrote,  which  he  did  on  the  left  hand  side  of 
GO  2 
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1843.      the  bottom  of  the  paper,  and  which  only  consistc 

March  i4Ui.   of  a  wofd  OF  80 ;  he  then  took  a  book,  and  placed 

gIH       over  the  part  folded  down,  so  as  completely  to  cov< 

"(^am/      ^^   ^"d   prevent    the  witnesses  seeing   what  wi 

written  on  the  paper ;  the  deceased  then  got  up  an 

sat  in  another  chair,  at  the  end  of  the  table,  an 

asked  witness  ^  if  he  would  sign  his  name  undei 

neath    his  own' — witness    accordingly  signed  h 

name  underneath  the  deceased's  name,  which  I: 

observed  prefixed  on  the  lower  part  of  the  paper,  C 

there  was  no  other  part  visible ;  that  this  was  afe 

different  part  of  the  paper  from  where  he  had  8e< 

the  deceased  write  on  the  paper ;  that  the  two  otim 

witnesses  then  signed  their  names  underneath  tJ 

deceased's  name  and  his  own,  the  deceased  havii] 

asked  them  to  sign  their  names ;  that  what  the  di 

ceased  then  wrote  on  the  paper,  he  wrote  in  tb< 

presence  of  all  the  three  witnesses,  who  signed  tbeu 

names  in  the  presence  of  the  deceased,  and  of  eaci 

other ;  the  deceased  did  not  tell  them  it  was  his  will 

at  the  time ;  witness  did  not  see  the  deceased  write 

any  part  of  the  writing,  except  the  trifling  word  of 

two  in  the  comer.     That  witness  perfectly  remem* 

hers  the  seal  on  the  paper,  and  that  the  names  oi 

the  deceased  were  written  on  either  side  of  the  seal 

at  the  time  witness  signed ;  that  he  feels  satisfied 

they  were  not  written  on   the  will  by  him  (the 

deceased)  in  his  presence,  for  what  he  wrote  mm 

not  near  the  seal,  but  in  the  left  hand  comer,  when 

the  date  appears.     That  to  the  best  of  his  recoUee 

tion,  the  deceased,  when  he  asked  witness  to  sigi 

his  name,  pointed  to  that  part  of  the  paper  wher 

it  was  folded,  where  his  name  was  prefixed,  am 

asked  him  to  put  his  name  underneath  his  (de 
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ceased's)  name,  one  name  on  one  side,  and  the  otber      1843. 
00  the  other  side.     That  witness  cannot  depose  pre-   Mtrch  uth. 
dselj  to  the  exact  words  he  used,  but  his  meaning       Gazk 
was,  that  witness  should  sign  one  of  his  names  on 
one  side  of  the  seal,  and  the  other  on  the  other. 

On  cross-examination,  the  deceased  did  not  sign 
his  name  in  the  presence  of  witness,  or  acknowledge 
fais  name  or  signature  as  having  been  written  or 
agned  to  the  will,  in  witness's  presence ;  for  he  did 
not  do  so  formally,  any  further  than  by  asking 
i  witness  to  put  his  name  underneath  his  (deceased's) 
Bame ;  the  signature  of  the  deceased  was  not  placed 
lathe  will  by  any  person,  for  him  or  by  his  direc- 
tion, in  the  presence  of  witness ;  the  deceased  did 
insert  the  date  in  the  will  in  witness's  presence ;  the 
deceased,  during  the  whole  of  the  time,  was  in  a 
great  state  of  nervousness  ;  dreadfully  so ;  witness 
^y  believes  that  the  deceased  could  not  at  that 
lime  have  signed  his  name  in  the  firm  character  of 
lnDdwritiDg  in  which  it  appears  on  the  will ;  the 
lieeeased's  hand  trembled  greatly  during  the  trans- 
lation." 

George  Marshall  deposed,  "  That,  on  the  21st  of 

April,  he  received  a  message  from  the  deceased,  to 

go  to  Wood's  (the  first  witness)  house  :  that  he  went 

thither ;  that  deceased,  witness,  and  the  two  other 

witnesses  went  into  Wood's  parlour  together ;  that 

the  deceased,  whilst  alone  with-  witness,  told  him 

he  was  going  to  sign  his  will,   and  wanted   him 

(witnesa)  to  sign  it;  that  the  deceased  produced  the 

will,  unrolled  part  of  the  paper  only,  and  laid  a 

book  upon  it,  so  that  witness  could   not  see    the 

wriling  tbereon ;  that  the  deceased  asked  Wood  to 

sign  his  name  to  it ;  the  deceased  did  not  sign  it 
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himself  first ;  be  wrote  ^  a  something'  ou  the  paper 
but  witness  did  not  see  what  it  was ;  Wood  signec 
first,  then  witness  signed  underneath  Wood's  name 
the  deceased  asked  him  to  do  so,  and  pointed  ou 
the  place  where  he  was  to  sign  ;  witness  did  not  8e< 
the  writing  on  the  paper ;  he  saw  the  deceased  witi 
a  pen  in  his  hand,  write  something  on  the  paper 
but  cannot  say  whether  he  signed  it,  or  not;  wit 
ness  has  no  recollection  whatever  of  the  deceasec 
having  acknowledged  his  signature;  the  wholi 
transaction  only  occupied  a  few  minutes,  and  wit 
ness  did  not  pay  much  attention  to  it.  That  ki 
recollects  the  deceased  asking.  Wood  to  write  hr 
name  underneath  his,  and  that,  before  he  did  thar 
he  had  the  pen  and  ink  in  his  hand,  and  wrof 
something  on  the  will." 

On  cross-examination.  "  That  witness  was  ta 
far  off  to  see  what  the  deceased  wrote  on  the  wif 
but  is  certain  his  fellow-witnesses  were  close  enoug 
to  see  it;  the  signature  of  the  deceased  was  n^ 
placed  to  the  will,  by  any  person  for  the  deceases 
in  witness's  presence ;  that  the  deceased,  ate 
writing  something  on  the  will,  said  he  had  writt^ 
it  very  badly ;  that  the  deceased  was  in  a  state 
nervousness  during  the  whole  time;  his  had 
trembled  very  much." 

Thomas  Thompson  deposed,  "That  on  the  21  si 
of  April,  the  deceased  sent  to  tell  him  and  Mar- 
shall to  go  to  Wood's  house,  that  they  went  there, 
joining  the  deceased,  before  they  got  to  the  house; 
they  went  into  the  parlour  together ;  the  deceased 
pulled  out  a  paper,  and  laid  it  on  the  table,  un< 
doing  the  lower  part  of  it  only,  laying  a  book  oi 
the  other  part ;  he  then  said  he  wished  them  to  pu 
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nUure/' 


tiiOT  ouneB  at  the  bottom  of  the  paper;  the  de-       ^S*^- 
owed  had  a  pen  and  ink  with  him ;  he  wrote  on    March  uxu 
tie  left  hand  comer  of  the  bottom  of  the  paper  the       gaib 
^worda,  '2l8t  of  April/  he  said,  directly  he  had      X». 
done  80,  '  I  have  done  it  bad ;'  he  then  told  Wood 
*^  pat  his  name  underneath  his  (deceased's) ;  where 
&Jie  seal  was  upon  the  will ;  after  that  witness  and 
^Marshall  signed,  the  deceased  putting  his  finger 
down,  and  pointing  out  the  exact  place  where  they 
^^were  to  sign.     That  witness  cannot  swear  that  the 
deceased  used  the  words  *  my  name,'  or  '  seal,'  he 
^^d,  pointing  to  the  proper  place,  ^  Put  your  name 
Bandemeath  here,'  or  *  put  your  name  down  here,' 
or  'put  your  name  underneath   my  name  here.' 
*The  place  he  pointed  out  being  under  his  own  sig- 


On  cross-examination.   **The  deceased  dici  not 

wgn  his  name,  or  acknowledge  his  signature,  in  the 

firesence  of  the  witnesses,  further  than  by  telling 

them  to  put  their  names  underneath  his ;  witness 

mw  the  deceased's  signature  on  the  will,  the  part 

tMed  down  did  not  cover  that ;  he  supposes  the 

deceased  could  not  have  written  his  name  in  the 

finn  character  in  which  his  name  appears,  for  even 

when  he  wrote  the  date,  his  hand  trembled  all  the 

while." 

Addams^  for  the  executors. 

Jeimef^  for  the  next  of  kin. 

This  is  a  case  of  execution  of  a  will,  by  acknow- 

dging  the  signature ;  there  is  no  evidence  that  the 

gnature  is  in  the  handwriting  of  the  deceased,  or, 

made  for  him,  that  it  was  made  in  his  presence. 
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1843.  and  by  his  direction.     The  9th  section  of  the  Will 

MaR:bi4th.  Act  is  imperative,— if  a  signature  is  made  for  a  tes 

JUii  tator,  by  some  other  person,  it  must  be  made  in  hi 

"8!!8e!  presence  and  by  his  direction. 

Per  Curiam. — Suppose  a  testator  procures  i 
person  to  sign  his  name  for  him,  at  a  time  when  n( 
one  else  is  present,  and  that  person  dies,  then, 
according  to  such  a  construction  of  the  Act,  the  wi! 
must  be  invalid,  for  there  can  be  no  evidence  of  tbi 
fact  in  such  case.  Surely,  if  a  testator  acknow' 
ledges  a  signature  to  be  his,  that  is  sufficient,  unlea 
the  contrary  be  proved. 

Jenner.  The  words  of  the  20th  section  are  th< 
same  as  those  of  the  9th ;  there  is  no  attempt  U 
account  for  the  absence  of  evidence  of  the  hand' 
writing. 

.Judgment. 
Sir  Herbert  Jenner  Fust. 
The  only  doubt  I  have  felt  during  the  discussioi 
is,  as  to  whether  I  ought  not  to  rescind  the  conclu* 
sion  of  the  cause,  in  order  to  furnish  an  opportunity 
for  procuring  further  evidence  as  to  the  handwrit 
ing  of  the  signature  ;  for  the  circumstances  of  th< 
case  are  so  very  strong  to  show,  that  the  deceasec 
meant  this  paper  to  operate  as  his  will,  that  I  think 
there  can  be  no  doubt,  if  the  signature  is  in  the 
.  handwriting  of  the  deceased  himself,  that  he  die 
sufficiently  acknowledge  it. 

The  deceased  died  in  the  month  of  September 
last  year ;  he  made  his  will  in  the  April  previous. 
The  purport  of  the  evidence,  as  to  the  execution,  ii 
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this;— the  deceased  told  two  of  the  witnesses — ^there       1843. 
m  three  subscribed  witnesses  to  this  paper — that    Much  i4th. 
he  was  going  to  sign  his  will,  and  appointed  a       Oask 
meeting  for  that  purpose,  at  the  house  of  the  third       ^^1"!* 
witness;  the  parties  being  assembled,  he  produces 
this  paper  as  his  will,  and  he  adds  the  date ;  the 
body  of  the  will  is  of  considerable  length ;  and  it 
purports  to  dispose  of  the  whole  of  his  property. 
The  deceased  himself  produces  this  will  to  the  wit- 
nesses, it  being  ready  signed  and  sealed,  he  directs 
them  to  put  their  names  to  it  as  witnesses ;  it  does 
not  exactly  appear,  whether  the  words  he  used  were 
''put  your  names  below  mine,"  or  pointed  out  the 
place  where  their  names  were  to  be  signed :  the 
witnesses  do  subscribe  the  will  in  the  presence  of 
the  testator,  and  of  each  other.     There  can  be  no 
donbt  of  the  intention  of  the  deceased  that  this 
paper  should  operate  and  take  effect  as  his  will. 

Then  is  there  a  sufficient  acknowledgment  of  the 
signature  of  the  deceased — assuming  the  signature 
to  be  of  his  own  handwriting, — to  this  will  ?  I 
think  it  would  be  a  hypercriticism  to  say  that  there 
has  not  been  a  sufficient  compliance  with  the  words 
rfthe  Act  in  this  respect. 

It  has  been  argued,  that  there  is  no  evidence  that 
this  signature  is  in   the   handwriting  of  the  de- 
ceased ;  that  it  may  have  been  made  for  him  by 
some  person,  and,  if  this  be  so,  that  there  should  be 
tome  evidence  that  the  signature  was  made  in  the 
presence  of  the  deceased,  and  by  his  direction;  but 
I  see  no  reasonable  doubt  as  to  the  signature  being 
in  the  handwriting  of  the  deceased ;  one  witness 
does  indeed  say  that  the  deceased's  hands  were  in 
sacb  a  state  that  he  could  not  have  written  his 
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name  to  the  will ;  but  it  appears  to  me,  on  looking 
at  the  original  will,  that  the  whole  body  of  the  will 
is  in  the  same  handwriting  as  that  of  the  signature, 
and  it  is  admitted,  in  the  answers  of  the  party,  that 
the  body  of  the  will  is  in  the  handwriting  of  the 
deceased. 

I  feel  so  convinced  of  this  signature  being  in  the 
handwriting  of  the  deceased  himself,  that  I  am  un- 
willing to  rescind  the  conclusion  of  the  cause,  for 
the  purpose  of  procuring  direct  evidence  of  the  h£U 

I  pronounce  for  the  will,  but  I  think  this  is  a  case 
in  which  the  costs  should  come  out  of  the  estate.  I 
think  that  it  was  very  proper  to  call  the  attention 
of  the  Court  to  this  case. 


1843. 


February  13th. 


BiDDLES  against  Biddles. 


This  was  a  business  of  proving,  in  solemn  fori 
of  law,  the  last  will,  with  a  codicil  of  Mary  Biddl 
spinster,  deceased. 

The  will  and  codicil  were  written  on  one  sheet 
paper;  the  will,  with  the  attestation  clause,  and  tl 


A  will  was 

written  on  three 

fides  of  a  sheet 

of  paper ;  on 

thefonrth  side 

was  written  a  • 

<MxiiciL    Both 

instruments 

were  signed  in  <•    i  i         m  •  •  i 

the  presence  of,  names  of  the  subscribmg  witnesses,  exactly  occup]^^ 
theume  two^  iug  the  three  first  sides  of  the  sheet ;  and  the  .codE^i 
Tt^^^e"^    cil,  dated  the  same  day  as  the  will,  occupying  thl'^J 
time ;  the  wit-    grreater  portion  of  the  remaining  or  fourth  sid 

nesses  were         o  i  o 

not  informed  of  The  will  of  the  dcccased,  after  directing  the  pa- 

the  fiEict  that  ^  \    ' 

the:^wereat-     mcnt  of  her   debts,   bequeathed  to  her  nephe; 

testing  two  se- 
parate instru- 
ments.   The  codicil  to  a  great  extent  annulled  the  will.     Utld,  that  this  circumstance  was<J 
sufficient  to  discredit  the  will,  it  being  proted  to  have  been  the  voluntary  act  of  a  capable 
tatriz. 
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Thomas  Biddies,  1000/.,  to  bring  op  and  maintain       1843. 
icr  natural  child,   F.  Biddies;    and    gave   and  February  laih. 
bequeathed  all  the  rest  and  residue  of  her  estate      Biddl» 
aod  effects,  equally  between  her  four  natural  chil-      Bmln. 
dren;  with  directions  for  their  maintenance  and 
advancement,  and  with  benefit  of  survivorship,  in 
case  of  the  death  of  any  such  child  or  children 
Doder  twenty-one :  and,  in  case  none  of  such  chil- 
dren should  live  to  attain  the  age  of  twenty-one, 
'     the  deceased  gave  and  bequeathed  her  property  to 
ho*  nephew  Thomas  Biddies. 

Thomas  Biddies,  the  nephew,  and  Thomas 
Biddies,  a  brother  of  the  deceased,  who,  by  a  former 
will,  was  nominated  afr^n  executor  of  the  deceased, 
^ere  appointed  the  executors  of  this  will. 

By  the  codicil  the  deceased  gave  and  bequeathed 

to  her  nephew,  Thomas  Biddies,  5000/.,  to  be  paid 

to  him  as  soon  as  possible  after  her  decease. 

I        The  will  and  codicil   were   signed  by  the  de- 

i     ceased,  and  attested  by  the  same  two  witnesses  at 

f    OQe  and  the  same  time. 

The  will  and  codicil  were  propounded,  in  a  com- 
mon condidity  by  Thomas  Biddies,  the  nephew,  and 
^^re  opposed  by  Thomas  Biddies,  the  brother,  in 
^e  capacity  of  the  executor  of  a  prior  will :  the 
opposition  was  principally  confined  to  the  codicil. 

The  personal  estate  of  the  deceased  was  esti- 

^'^ted  by  Mr.  Thomas  Biddies, — the  nephew,  at 

*2,ooo/.,  by  Mr.  Thomas  Biddies,  the  brother,  at 

^^^HX)/.  only.     The   two   attesting   witnesses   were 

^^amined. 

Mary  Clewer,  deposed, 

"My  husband  and  I  witnessed  Mrs.  Biddies'  will, 
^^  July,  1841  ;  Mr.  Biddies  came  to  our  house;  I 
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1843.  happened  to  leave  the  room  for  a  short  time,  oo  i 
February  i3tb.  retum  my  husbaod  said  to  me,  'Mrs.  Bidd 
wishes  to  know  whether  you  have  any  objection 
sign  her  will  with  me?*  I  answered,  'certaii 
not,  if  you  think  right  :*  there  was  at  this  tim 
paper,  on  a  table,  which  stood  in  our  room,  acr 
the  bow-window ;  Mrs.  Biddies  was  sitting,  with  t 
table  before  her,  in  one  corner  of  the  bow-windc 
and  Mr.  Biddies,  her  nephew,  who  had  come  w 
her,  on  this  occasion,  was  sitting  at  the  otl 
corner ;  Mrs.  Biddies  drew  the  will  before  her,  a 
opened  it ;  it  must  have  been  Mrs.  Biddies,  w 
did  that,  for  I  do  not  recollect  that  Mr.  Biddies 
all  interfered  in  respect  to  the  will.  I  do  i 
remember  that  he  made  any  remark  about  the  w 
or  even  touched  the  paper,  or  noticed  it  in  any  wi 
My  husband,  Mr.  Glewer,  fetohed  a  pen  and  ii 
and  put  them  before  Mrs.  Biddies ;  she  took  up  t 
pen  and  dipped  it  in  the  ink,  and  she  unrolled  t 
paper  before  her,  and  wrote  her  name  *  Ms 
Biddies.'  Directly  Mrs.  Biddies  had  signed,  8 
turned  the  paper  round  towards  us  for  Mr.  Clein 
and  me  to  sign ;  we  signed  the  paper  in  her  pi 
sence,  and  in  the  presence  of  each  other,  and 
the  same  table.  Mrs.  Biddies  signed  the  paper 
two  places ;  so  did  Mr.  Clewer  and  I ;  Mrs.  Bidd 
first  signed  one  side,  and  then  the  other,  and  6 
.  then  turned  the  paper  round  to  us,  and  we  sign< 
each  of  us  twice.  I  did  not  read  the  paper,  or  heai 
read ;  I  do  not  remember  any  remark  being  ma 
about  our  signing  twice ;  I  did  not  know  that  t 
pages  we  signed  contained  distinct  documents: 
did  not  hear  anything  said  about  what  we  h 
signed.  Mrs.  Biddies  folded  the  paper  up,  and  f 
it  in  her  pocket." 
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On  cro88-examiDation.     "  The  script  (B),  the  co-       1843. 
dicil— IS  now  before  me ;  my  attention  is  directed  Febmaiy  i3th. 
to  the  words,  ^ve  thousand  pounds  to  be  paid  to,      BiT^u 
written  in  the  sixth  and  seventh  lines ;  the  words      bS^. 
w  certainly  strangely  written,  very  diflferent  from 
the  rest  of  the  writing  of  the  paper ;  but  I  cannot 
^iktioguish  the  remains  or  traces  of  another  word 
written  over  or  near  the  \i^rds  Jive^  or  thousand. 
I  certainly  can,  on  examining  the  words  closely, 
«ee  traces  of  paler  ink  underneath  some  of  the  let- 
ten  referred  to,  but  it  does  not  appear  to  me,  as  if 
the  words  had  been  painted  over,  or  altered  in  any 
^y.     I  cannot  discover  any  trace,  or  appearance, 
<r  remains  of  the  words  six  and  hundred  written 
<ver  or  near  the  same,  or  otherwise  substituted  in 
their  place.     I  was  not  the  least  aware  of  the  pur- 
port or  contents  of  the  codicil  in  question  at  the 
tiine  of  the  execution  thereof.     I  really  do  not 
«Dow  what  I  should  have  done  if  I  had  been  aware 
^f  the  same,  or  whether  I  should  have  witnessed 
3i]ch   a  document  or  not.     I  do  not  know  that  I 
^oald  have  witnessed  it  in  that  case  without  satis- 
fying myself  that  the  deceased  well  knew  the  full 
purport  thereof.     I  know  that  the  deceased  has 
evinced  attachment  for  her  children,  but  I  had  no 
Opportunity  of  knowing  what  were  her  wishes  and 
intentions  with  regard  to  them.     My  present  feel- 
ing is,  that  if  I  had  been  aware  of  the  contents  of 
4ie  codicil,  and  the  large  portion  of  her  property 
left  away  from  the  children,   I  should  have  de- 
clined witnessing  it.     I  do  think,  that  knowing 
the  affection  she  had  always  shewn  to  her  children, 
1  should  have  spoken  to  her  about  what  she  was 
^oing/' 

Kchard  Clewer  deposed,  **  I  witnessed  Mrs.  Bid- 
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dies*  will;  the  subject  was  introduced  by  Mn 
February  i3th.  Biddlcs  aud  Mr.  Biddlcs,  both  of  them  at  the  sam 
moment  as  it  were,  asking  if  Mrs.  Clewer  and 
would  be  witnesses  to  Mrs.  Biddies  signing  her  wili 
Mrs.  Biddies,  without  saying  more,  took  the  wil 
out  of  her  pocket,  she  signed  it  in  two  places,  thi 
second  and  third  pages  of  the  paper ;  she  did  so  o. 
her  own  accord,  and  without  any  help  or  suggestion. 
I  do  not  know  but  what  it  was  her  will  that  was 
contained  on  both  pages  that  she  signed,  for  I  dc 
not  recollect  that  any  observations  were  made  about 
why  she  signed  twice,  but  when  Icame  to  sign  th( 
paper  myself,  I  saw  enough  of  it  to  see  that  the] 
were  separate  documents  on  the  two  pages ;  and  '. 
believe  I  saw  enough  to  satisfy  myself  they  were  \ 
will  and  codicil.  Mrs.  Clewer  and  I  each  signet 
the  paper  twice ;  we  signed  in  two  places.  Afte 
we  had  done  so,  Mrs.  Biddies  took  the  will  up 
folded  it,  and  put  it  in  her  pocket.  I  recollect  he 
making  some  remark  denoting  that  she  was  satisfies 
it  was  done,  and  that  it  was  proper  for  every  persoi 
to  make  a  will.  Mrs.  Biddies  did  everything  c 
her  own  free  will  and  accord,  without  Mr.  Biddle 
interfering  in  any  manner  that  I  recollect.  It  wa 
evident  from  Mrs.  Biddies'  manner,  that  she  cam 
quite  prepared  to  transact  the  business  of  signiuj 
her  will.*' 

On  cross-examination.  "  The  deceased  was  ex 
tremely  fond  of  her  children  ;  she  always,  as  far  a 
I  witnessed,  expressed  herself  in  such  a  way  as  t 
lead  me  to  believe  that  her  children  were  objects  c 
strong  affection  to  her.  I  have  seen  with  the  de 
ceased  a  little  boy  of  the  age  of  four  years ;  I  can 
not  of  my  own  knowledge  say,  that  such  child  i 
the  result  of  a  cohabitation  between  her  and  the  pre 
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dacent.     I  never  in  direct  terms  heard  her  name       1843. 
tie  child  as  her  own,  but  I  have  heard  her  speak  of  February  i3th. 
^  t  to  her  little  boy  under  my  charge  as  his  brother,      BiroLv 
^tad  I  have  heard  her  speak  of  the  producent  as  its      ^ft^ol'L 
papa.     My  attention  is  directed  to  the  words  five 
thousand  to  he  paid  to,  written  on  the  sixth  and 
^Keventh  lines  of  the  codicil.     I  cannot  say  I  can 
^istioguish  the  remains  or  traces  of  any  other  words 
^^written   over  or  near  the  words  Jive  or  thousand. 
nrhe    words  Jive   appears  to    have    been    written 
over  twice,  ink  upon  ink,  and  the  ink  being  of  a 
^listioct  colour ;  the  whole  of  the  words  referred  to 
s^em  to  have  been  painted  over,  or  retouched.     I 
cannot  discover  any  appearance,  or  trace,  or  remains 
^rf  the   words  six    and    hundred  as   having  been 
crigfinally  written  in  the  place  or  near  the  words 
jfive    and    thousand.      I    recollect    observing    the 
^ord  thousand  on  the  codicil ;  I  recollect  it  catch- 
lug  my  eye  from  being  more  prominent,  and  my 
Impression  then  was,  that  it  had  been  written  in  a 
different  hand  from  the  body  of  the  document ;  but 
^  did  not  examine  it  so  as  to  be  able  to  say  whether 
^^  bore  the  appearance  it  does  now.     I  was  not  in 
**^e  least  aware  of  the  purport  or  contents  of  the 
^^icil  in  question  at  the  time   of  the  execution 
hereof;    if  I  had  understood  at  the  time,  that  the 
^ffJect  of  the  codicil  had  been  to  injure  the  deceased's 
^ildren,  to  have  taken  from  them  property  to  the 
*^rge  amount  it  does,  I  should  certainly  have  hesi- 
^ted  about  signing  it  without  first  satisfying  my- 
self that  the  deceased  well  knew,  and  had  well 
^^nsidered  the  purport  thereof." 

The  cause  came  on  to  be  heard  on  the  condiditj 
^nd  the  evidence  taken  thereon,  no  allegation  hav- 
k      iBg  been  given  in  by  the  opposing  party. 
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^*^3* Addams  and  JR.  PhUlm^e  in  support  of  the  will        J 

February  I3th.  and  COdicil. 

BiDDLn 

BiILmIu.  Haggard  and  Harding^  contrL 

The  onus  of  proof  cast  upon  the  party  propound-  —  J& 
ing  these  papers  is  not  satisfied  by  mere  proof  of^o 
execution  in  a  case  so  pregnant  with  suspicion  asBLis 
the  present.     The  will  and  codicil  are  written  oncso 
the  same  sheet  of  paper,  they  are  executed   andb.a 
attested  on  the  same  day,  and  the  codicil  almos^^iscs 
entirely  nullifies  the   will.     Suppose  a  party  \ja^ 
make  a  will  of  considerable  length,  disposing  oo 
property  upon   complicated  trusts,  and  to  add  m       J 
clause  at  the  conclusion,  revoking  his  aforesaid  wilX^^v 
in  all  particulars,  would  the  Court  be  satisfied  widi^m 
mere  proof  of  execution  of  such  a  will?     In  ihxjcKz 
case  the  only  erasli^re  that  can  be  discerned  on  tkczC^M 
face  of  the  codicil  is  in  the  place  where  the  impoK^^::»ti! 
tant  words  Jive  thousand  are  written ;  both    wir^  ^/^^ 
nesses  can  discover  that  there  has  been  some  tani^z3»« 
pering   with   the  instrument,    although  they  9W  ^^ 
unable  to  trace  it  with  any  accuracy. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
The  question,  in  this  case,  respects  the  will  and 
codicil  of  Mary  Biddies,  which  are  both  contained  in 
one  single  sheet  of  paper.  This  paper  is  propounded 
by  Mr.  Thomas  Biddies,  a  nephew  of  the  deceased, 
and  one  of  the  executors,  named  in  the  will, 
and  the  admission  to  probate  is  opposed  by  Mr. 
Thomas  Biddies,  a  brother  of  the  deceased,  who  is 
also  an  executor,  named  in  the  will,  and  also  an 
executor,  named  in  a  former  will  of  the  deceased  ; 
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and  as  such  he  opposes  the  grant  of  probate  of  the       ^843, 

last  will  and  codicil.  February  I3th. 

This  will  and  codicil  are  propounded  in  a  com-      Biddlbs 

^noa  candiditf  and  the  personal  answers  of  the      ^^^L. 

«)ppo8ing  party  have  been  taken ;  and  I  will  here 

state,  that  the  answers  do  not  admit  all  that  is 

siverred    in  the  condidit;  on   the   contrary,   Mr. 

Biddies,  the  opposing   party,  swears, — "that  he, 

^e  respondent,  believes  that  the  deceased  was,  at 

^he  time  of  the  execution   of  the   said  will  and 

^codicil,  as  well  as  before  and  at  all  times,  under  the 

vendue  control  and  influence  of  her  nephew  the 

"^ter  (as  respondent  believes)  of  the  pretended 

^^icil,  and  that  she  was,  from  and  after  the  27th 

<rf  July  until  her  death,  wholly  confined  to  her  bed." 

The  answers,  therefore,   admit  to  a  qualified 

^^tent  the  capacity  of  the  deceased ;  they  admit 

^hat  she  did  execute  these  papers,  and  was  at  the 

Millie  cognizant  of  what  she  was  doing,  but  allege, 

^at  the  deceased  was  at  such  time  under  the  con- 

^^l,  that  is,  acting  under  coercion  of  her  nephew, 

file  party  propounding  these  papers,  or  paper^ — for 

^th  are  written  on  one  and  the  same  sheet  of  paper. 

Now,  where  coercion  in  procuring  the  execution 

o^a  paper  is  charged,  it  is  necessary  for  the  party 

•U^ng  it,  to  make  his  charge  good  by  proof;  for 

tbe  Court  cannot  assume,  that  because  a  party  is  a 

%&tee  to  a  large  amount  under  a  will,- therefore 

tint  party  has  exercised  coercion,  to  obtain  the  will 

from  a  testatrix  : — a  person  otherwise  admitted  to 

bsve  been  of  sufficient  capacity  to  make  a  will. 

Nothing  has  been  pleaded,  or  has  come  out  in  the 

evidence,  by  which  coercion  can  be  assumed. 

Can  the  Court  then  pronounce  against  the  legal 

VOL.  III.  H  H 


466  CA6B5   D£TERMINBD   IV   THB 

1843.  validity  of  a  will,  executed  by  a  party,  to  all  aj 
February  i3tb.  pearance,  of  perfect  capacity,  and  executed  in  th 
Bi"^^  presence  of  witnesses,  merely  because  it  is  suggeste 
bSIim.  — ®"^^  suggestion  not  being  in  plea — ^that  thei 
was  coercion  in  the  procurement  of  the  will.  Tw 
most  respectable  witnesses,  depose  that  the  decease 
herself  asked  them  to  sign  her  wilU  and  herse 
produced  this  paper  to  them  as  her  will.  Is  tl 
Court  to  assume  coercion  from  the  paper  itseli 
What  was  the  situation  of  this  lady  ?  it  appears  thi 
she  had  three  natural  children,  to  whom,  by 
former  will,  she  had  given  her  property,  contingei 
on  their  attaining  the  age  of  twenty-one :  the  coi 
tents  of  this  paper  it  is  not  necessary  to  considi 
more  particularly ;  undoubtedly  it  was  the  intentio 
of  the  deceased  to  provide  for  these  children,  an 
to  give  the  bulk  of  her  property  among  them, 
fourth  child  was  afterwards  born,  which  the  dJ 
ceased  spoke  of  as  her  child,  and  also  as  the  chi 
of  Thomas  Biddies,  her  nephew;  it  is,  howeva 
right  to  say,  that  there  is  no  evidence  whatever, 
this  cause,  to  show  that  this  child  was  the  chikL 
Thomas  Biddies,  the  nephew.  In  consequence  < 
the  birth  of  this  child  it  became  necessary  that  th 
deceased  should  make  some  provision  for  it,  am 
therefore,  to  alter  the  disposition  of  her  property 
the  will  now  propounded  was  accordingly  madi 
and  this  child  is  provided  for  by  a  legacy  of  lOOOJ 
and  the  residue  of  the  deceased's  property  is  give 
between  this  child  and  the  three  elder  childrei 
with  benefit  of  survivorship;  and,  in  case  of  tl 
death  of  all  the  children  under  twenty-one  years  < 
age,  the  whole  of  her  propeity  is  to  go  to  h< 
nephew,  Thomas  Biddies.  Undoubtedly  this  is 
different  disposition  of  the  residue  of  her  property 
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fjom  what  the  deceased  had  made  by  her  former      1843. 


^ 
"^ 


i 


II;  and  a  disposition  very  much  in  the  favour  of  February  i3th. 
"^Zlomas  Biddies,  the  nephew ;  but  I  must  assume      si^n 
k.  Iiat  deceased  had  some  reason  for  this,  and  that,      bio^lb. 
s^tthe  time  of  making  this  second  will,  he  stood  in 
^greater  degree  of  favour  with  her,  than  at  the 
^  ime  when  she  made  her  former  will. 

Then  comes  the  codicil,  by  which  5000/.  is  given 
Mr.  Thomas  Biddies,  the  nephew. 
On  this  instrument  the  question  turns. 
Undoubtedly,  as  I  have  before  said,  where  coer- 
Ksion,  in  procuring  a  will,  is  set  up,  as  a  ground  why 
fcle  Court  should  refuse  to  establish  a  will,  the  Court 
'^^ll  require  the  coercion  to  be  proved  by  strong 
^'ridence,  but,  in  the  evidence  now  before  the  Court, 
^lere  is  nothing  whatever  on  which  to  hang  a  doubt. 
TTie  deceased  produces  this  will  from  her  pocket, 
«le  tells  the  witnesses  she  has  altered  her  will,  she 
^Ai  them  to  attest  it,  and  herself  takes  possession 
^ it  when  they  have  attested. 

It  has  been  said  in  argument,  that  the  codicil  is 

^  a  different  handwriting  from  that  of  the  will ; 

Ais  is  rather  suggested  than  positively  stated  by  the 

answers ;  who  prepared  the  will  or  the  codicil  is 

not  a  fact  before  the  Court ;  the  party  propounding 

the  papers  was  not  called  on  to  plead  or  prove  this: 

all  that  is  necessary  to  establish  a  will  or  codicil,  is, 

to  diew  it  to  be  duly  executed  and  attested,  and  to 

be  the  free  voluntary  act  of  a  person  of  sound  mind, 

meAioiy,  and  understanding.     There  is  no  reason 

to  doubt  that  all  these  requisites  concurred  in  this 

case ;  it  cannot  be  said  that  the  deceased  did  not 

conduct  herself  rationally.     Mr.  Thomas  Biddies, 

the  nephew,  is  proved  not  to  have  interfered  during 

H  u2 
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1843. 


BioDLn 
againtt 

BlDDUO. 


the  ceremony  attendant  on  the  execution  of  1 

February  13th.  will. 

It  has  been  said,  that  there  are  erasures  on 
face  of  this  codicil,  that  the  words  ^Jive  thousm 
have  been  substituted  for  **  six  hundred ;*  the  i 
nesses  have  been  cross-examined  as  to  this  po 
and  they  both  do  pretend  to  discover  a  someth 
odd  in  the  writing ;  but  they  do  not  pretend  to 
that  this  particular  substitution  of  one  sum  for  a 
ther  is  discernible. 

I  must  say,  that  looking  to  the  paper  now  bei 
me,  I  cannot  discover  anything  of  the  sort. 

I  pronounce  for  this  will ;  I  cannot  give  the  pa 
opposing  it  his  costs,  but  I  will  not  condemn  b 
in  costs. 


1843. 


March  17th. 

A  will  if  not 
valid  unlen 
executed  in 
confurmihr 
with  the  law 


The  Countess  De  Zicht  Ferraris  and  J.  1 
Croker  against  the  Marquis  of  Hertford. 

Francis  Charles  Seymour  Conway,  Marqi 
of  Hertford,  died  at  his  residence  in  London,  on  tl 


prevailiug  in  the  country  where  the  testator  is  domiciled ;  and  the  fact  of  the  mperty  (penM 
bequeathed  by  such  wul,  being  locally  situate  in  another  country,  and  of  tne  will  beiag  i 
executed  according  to  the  law  of  that  country,  will  vvork  no  distinction. 

A  tesutor,  by  will,  duly  executed  in  the  year  1823,  directed  his  executors  to  pay  kg* 
which  he  should  give  by  any  testamentary  writings  signed  by  him,  whether  witnessed  or  i 
Held,  that  such  clause  could  not  give  effect  to  legacies  ^ueathed  by  an  unattested  paper  ■ 
subsequently  to  the  1  Vict  c.26. 

A  tesutor,  previous  to  the  1st  of  January,  1838,  had  made  a  will  and  several  codidli)  * 
duly  ezecutea,  others  only  sisned  by  the  testator.  Subsequently  to  the  1st  of  Jannaiyi  1^ 
he  made  and  signed  a  codicU  (B),  but  the  same  was  not  duly  attested.  Subsequently  Is  i 
by  a  codicil  (C)  duly  executed  and  attested,  he  ratified  and  confirmed  his  will  and  '*cf^ 
Htld,  that  the  codicil  (B)  was  not  so  identified  with  (C),  as  to  be  ratified  by,  or  incorporawi^ 
(C,)  the  word  "eodieilt**  being  more  completely  and  properly  applicable  to  the  codicils  ■ 
previously  to  the  1st  of  January,  1838. 

The  1  Vict  c.  26,  applies  to  wills  made  previous  to  the  1st  of  January,  1838,  if  any  alli 
tion  is  made  therein  after  that  time. 


t 
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1st  of  March,   1842,  having  made  several  testa-  1843, 

mcDtary  papers,  to  wit : —  March  nuu 

(A.)     A  will,  dated  26th  of  February,  1823,  duly  The  c^nta« 

cxerated  and  attested.  Fe'.rI^J 

Twenty-nine  codicils  of  various  dates,  but  all  ^  vv'ctoiEa 

dated  prior  to  the  Ist  of  January,    1838.     Some  ««««»•*«    , 

Jill  111  1    TheMarquMof 

»gnea  only  by  the  testator,  others  duly  executed     Hbbtfobd. 
and  attested. 

(B.)    A  codicil,  dated  28th  of  October,   1838, 
signed  by  the  Marquis,  but  unattested. 

(C.)     Ditto,  dated  26th  of  April,  1839,  duly  ex- 
ecuted and  attested. 

(D.)  Ditto,  dated  13th  of  August,  1839,  signed 
by  the  Marquis,  but  unattested. 

(E.)  Ditto,  dated  20th  of  May,  signed  by  the 
Marquis,  but  unattested. 

By  his  will  the  Marquis  appointed  his  son,  Lord 
Varmouth  (the  present  Marquis  of  Hertford),  Lord 
I^wther,  Mr.  J.  W.  Croker,  Mr.  Hopkinson,  Mr. 
<l€ Horsey,  and  Captain  Meynell,  to  be  his  executors. 

In  the  month  of  June,  1842,  probate  of  the  will; 
of  the  twenty-nine  codicils  made  previous  to  the 
Istof  January,  1838  ;  and  of  the  codicil  of  the  26th 
of  April,  1839,  (C),  (the  present  Marquis  of  Hert- 
fed  having  renounced  probate)  were  granted  to 
fte  five  other  executors. 

The  will  (A)  contained  (inter  alia)  the  following 


**  Whereas  I  have  heretofore  made  several  codicils 
or  testamentary  papers,  which  it  is  my  wish  shall 
kooosidered  as  part  of  my  will,  now  I  do  hereby 
ntify  and  confirm  all  and  every  such  codicils  and 
iMamentary  writings." 

'*  I  direct  my  executors  to  pay  the  several  lega- 
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1843.  cies  given  by  this  my  will,  or  by  such  codicils 

March  17th.  testamentary  papers  as  aforesaid,  or  which  1  sh 

TbeComiteii  g^^^  by  any  codicils  or  testamentary  writings  unc 

Fm^n  ™y  h^°d*  ^^  signed  by  me,  and  whether  witness 

itt«iiut  *'  I  hereby  ratify  and  confirm  all  codicils  a 

Hkrttom!^  testamentary  writings  as  aforesaid,  which  I  wish 

be  considered  as  if  incorporated  in  this  my  will/' 

Paper  (B),  all  in  the  handwriting  of  the  testab 
was  as  follows : — 

^*  I  hereby  give  and  bequeath  to  Charlo 
Countess  of  Zichy  Ferraris,  to  be  held  by  her  i 
her  own  sole  and  separate  use,  the  stock  or  sha: 
of  which  I  may  die  possessed  in  the  United  Sta 
Bank,  which  now,  I  believe,  exceed  three  thousai 
Milan,  October  28th,  1838.— Hertford.— And  I  a 
give  and  bequeath  to  my  friend,  the  Right  Hon.  J« 
Wilson  Croker,  all  my  stock  and  shares  in  the  \ 
ginia  United  States  Bank,  which,  I  think,  are  4 
hundred  thousand  dollars.  —  Hertford. — Octcri 
28th,  1838,  Milan." 

Paper  (C)  was  as  follows : — 

'^  I  had  in  former  codicils  given  as  much  as  po 

sible  to  Lady  S ,  now  I  wish  to  withdraw  ai 

except  7002.  a-year,  which,  under  my  old  famil 
settlement,  I  am  entitled  to  bequeath  to  any  i 
life.  I  direct  this  to  be  a  first  and  primary  char{ 
upon  all  the  manors  in  the  county  of  Warwick 
which  I  am  absolutely  entitled,  and  over  which 
have  a  disposing  power,  and  I  hereby  ratify  ai 
confirm  my  said  will  and  codicils,  except  as  befo 
excepted." 

(Signed  and  duly  attested.) 

Paper  (D) — all  in  the  testator's  handwriting. 
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''This  is  a  codicil  to  the  last  will  and  testament      1843. 
of  Francis   Charles  Lord  Hertford.      For  several   March  ntbT 
jears  I  have  thought  of  and  frequently  altered  my   xhe^nteM 
decisions  about  the  Regent's  Park,  but  now  it  be-     J^JI,^;^^^; 
comes  me  to  settle ;  so  I  give  my  leasehold  house  ,  „  «^ 

,  .  1      11  J.  W.  CnoiBR 

and  premises,  and  all  it  contains,  excepting  plate       Vi"^"**. 
andiwo  old  entailed  pictures  by  Canaletti,  to  Char-    HiMTroEcl^ 
lotte  Countess  Zichy  Ferraris,  and  to  her  heirs  and 
assigns.     In  testimony  of  which  I  sign  this  codicil, 

this  iSth  August,  1839 Hertford—." 

Paper  (E),  all  in  the  testator's  handwriting. 
'*!  have  also  one  thousand  pounds  of  long  annui- 
ties, which  is  a  stock  for  about  thirty  years  longer ; 
this  I  give  and  bequeath  to  Charlotte  Zichy  Ferraris, 
my  ward.  And  I  declare  this  a  codicil^  as  if  it 
formed  part  of  my  will  and  testament.  May  20th, 
1840,_Hertford— ." 

The  Countess  De  Zichy  Ferraris  called  on  the 
executors  to  take  probate  of  papers  (B,  D,  and  £). 
Mr.  Croker  called  on  his  co-executors  to  join  with 
him  in  taking  probate  of  paper  (B).  The  four  other 
executors  having  declined  to  take  probate  of  any  of 
these  papers,  and  Mr.  Croker  declining  to  take  pro- 
hate  of  any  but  (B),  the  Countess  De  Zichy  Ferraris 
propounded  papers  (B,  D,  and  E),  in  an  allegation 
which  pleaded  {inter  alia)  3rd  article. 

"That  the   testator,  in  the   month  of  October, 

1S38,   being  resident  at    Milan,    (a  city   in  the 

Aostrian  dominions,  and  subject  to  the  laws,  usages, 

and  customs  of  Austria)  and  in  which  city  the  said 

testator   had  a  house  and  an   establishment,  and 

having  a  mind  and  intention  to  make  an  addition  to 

liis  last  will  and  testament,  and  codicils  thereto, 

and  meaning  such  addition  to  form  part  of  his  said 
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1843,      will,  and  be  incorporated  therein,  as  expressed  ii 

March  17th.    his  Said  will,  did  with  his  own  haod  draw  up  an< 

TheCouDtcM  reduce  into  writing  the  aforesaid  codicil  bearinf 

fm^n     date  the  28th  of  October,  1838,  and  in  testimony 

j.w.'cmoBiB  of  his  aforesaid  intention  that  the  same  should  forn 

ThelSmuisof  P*^  of  his  Said  will,  and  be  incorporated  therein,  h< 

HiRTfOED.    did  on  the  said  28th  day  of  October,  1838,  beinj 

the  day  of  the  date  thereof,  execute  the  same,  ii 

conformity  with  the  laws,  usages,  and  customs  of 

and  in   the  form   required   and  observed  in  th* 

Austrian  dominions,  to  wit,  by  setting  and  sub 

scribing  his  title  of  honour  or  signature  thereto,  a 

the  same  now  appears,  as  and  for  a  further  codic~ 

or  part  of  his  will." 

4th  Article. — "  That  such  codicil  is  a  good  an. 
valid  codicil  by  the  laws,  usages,  and  customs  c 
Austria,  and  that  the  law  of  Austria  would  giv 
eflTect  to  such  a  paper.'* 

[The  opinions  of  Advocates  and  Lawyers  of  tha 
country  were  vouched  in  support  of  this  article.] 

5th  Article. — "  That  the  testator  being  of  sound 
mind,  memory,  and  understanding,  and  having  ai 
intention  to  make  an  addition  to  his  aforesaid  las 
will  and  testament,  and,  among  other  things,  t 
ratify  and  confirm  the  same,  and  the  codicils  theretc 
and,  among  others,  the  codicil  of  the  28th  c 
October,  183S,  did  with  his  own  hand  draw  up  am 
reduce  into  writing  a  further  codicil  to  his  said  wiL 
bearing  date,  the  26th  of  April,  1839 ;  and  dul 
executed  the  said  codicil  in  the  presence,  &c.  An 
the  said  testator  in  and  by  the  said  codicil  ratifie 
his  said  will  and  codicils,  and,  among  others,  tfa 
codicil  bearing  date  the  28th  of  October,  1838. 
Mr.  J.  W.  Croker  propounded  paper  (B)  in  a  sepc 
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'^te  allegation,  substantially  the  same  as  that  on       1843. 
'^balf  of  the  Countess   De   Zichy   Ferraris,  but    March  nth. 
P^e^tdingin  addition,  xhec^teM 

••That  the  whole  of  the  stock,  shares,  goods,  or     fAbI^ 
property  in  and  by  the  said  codicil  bequeathed,   j.wfcioEEa 
(irliether  to  Mr.  Croker,  or  to  the  Countess)  was,  j^^^^^f 
St    ^^e  time  of  the  making  of  the  said  codicil,  and    Hsbtioro. 
still  is  locally  situated   in   the   United  States  of 
^Kxaerica  only,  and  not  elsewhere. 

IIThe  admission  of  these  two  allegations  was 
op  ji^osed  by  the  present  Marquis  of  Hertford,  the 
re^-m  duary  legatee,  named  in  the  will. 

mJmner  and  Elphinstane  for  the  residuary  legatee. 

The    Queen's  Advocate  and  Haggard^  (or  the 
Cotuitess  De  Zichy  Ferraris. 

[  Warding  and  B.  Phillimorej  for  Mr.  Croker. 

Addams  for  the   executors,   who  appeared  for- 


The  points  discussed  in  argument  were  (a) 

Ist.     The  law,  arising  from  the  fact  of  paper  (B) 

ileiog  made  at  Milan,  at  a  time  when  the  testator 

was  resident  in  that  city,  occupying  a  house,  and 

ki?ing  an  establishment  there. 
The  cases  cited  on  this  point  were  Stanley  v. 

Bemei  (6).     The  Annandale  Peerage  case  (c). 
2nd.     The  fact,  of  the  stock  and   shares,  be- 

i^Jamer  objected  to  the  Counsel  for  the  Countess  De  Zichy  Ferraris 
beii^  hetrd  in  support  of  paper  (B) ;  he  submitted  that  a  legatee  is  not 
entitled  to  be  heard  in  support  of  a  paper  which  an  executor  is  pro- 
poBii^iig.    The  Court  overruled  the  objection. 

(6)  3  Hagg.  373.  (c)  3  Ves.  198. 
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1843.       queathed  by  paper   (B),   being  locally  situate  i 

March  i7th.    America.     Cases  cited.    Me  Moresby  {a\  StanlG 

The  CowiteM  V.  Bemes  (6),  Surge  on  Colonial  Law  (c),  Story  o^ 

iLnZ     Conflict  of  Laws  (d). 

J  w*c   Ks        ^^*  ^^^'  arising  from  the  feet  of  the  will  (A 

^iaitut      having  reserved  power  to  bequeath  future  legacies 

HBiimRu^  and  the  legal  effect  on  papers  (B,  D,  E.)    Case 

cited.     Hahergham  v.  Vincent  (c),  Rose  v.  Cunyng^ 

hame  (/),  Hooper  v.  Goodwin  (g). 

4th.  The  law,  arising  from  the  confirmation,  b 
paper  (C),  of  the  will  and  codicils,  and  its  legs 
effect  on  paper  (B).  Cases  cited.  Uabergham  ^ 
Vincent  {h\  Smart  v.  Prujeanii)^  De  Bathe  v 
Fingal(j),  Wilkinson  v.  Adam{h)^  Dillon  v.  Har 
ris(l)j  Utterton  v.  Robins  {m)^  Doe  \.  Evans  (n) 
Shortrede  v.  Cheek  (o),  Guest  v.  Willasey  (p).  Boy 
dell  V.  Druminond{q)^  Barnes  v.  Crowe  (r)^  Pig 
got  V.  Waller  (s),  Goodright  v.  Meredith  (/),  Hulm 
V.  Heygate  (m),  Gordon  v.  Lord  Reay  (ar),  Crosb\ 
V.  M^Dowal{y)i  Jackson  v.  Hurlock{z)^  Wv 
liamsy.  Goodtitle{aa)j  Carletonv.  Griffin  {bb)^  1 
re  Smith  {cc)^  Brudenell  v.  Boughton  {dd%  Mone^ 
penny  v.  Bristow  (ee\  Buckeridge  v.  Ingram  (Jf  )• 
5th.  The  application  of  the  act  of  the  Ist  Vic 
c.  26,  to  testamentary  papers  made  prior  to  tfa 

(a)  I  Hagg.  378.  (J)  16  Yes.  167-  (0  2  Maule  &  SeL  fi 

ib)  3  Hagg.  373.  {k)  1  Yes.  jun.  422.  (u)  1  Mer.  285. 

(c)  4  Yol.  pt.  2,  c.  12. '  (f)  4  Bligh,  321.  (a?)  5  Sim.  274. 

{d)  pp.  78-678.  (m)  1  Ad.  &  Ell.  423.  (y)  4  Yea.  610. 

(e)  2  Yes.  Jan.  204,  (»)  1  Cr.  &  Me.  42.  (t)  2  Eden,  271. 

4  B.  C.  C.  353.  (o)  1  Ad.  &  Ell.  57.  (oa)  10  B.  &  Crea.  89 

(/)  12  Yes.  29.  (p)  2    Bing.    429 ;  {bb)  1  Bmr.  555. 

iff)  18  Yes.  156.  3  Bing.  614.  {ce)  2  Curt.  796. 

(4)  2  Yes.  jun.  204 :  (9)  11  East,  142.  {dd)  2  Atk.  272. 

4  B.  G.  C.  353.  (r)  1  Yes.  jun.  490.  («?)  2  R.  &  Myl.  11? 

(i)  6  Yes.  560.  (*)  7  Yes.  98.  iff)  2  Yes.  jun.  651 
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'«t  of  January,    1838.     Cases    cited.     Hobbs  v.       1^43. 
^^^ht  (a).  Brooke  v.  Kent  {b\  MarcMTih. 

Th«  Couoteis 

Dl  ZlCBY 

JUDGMENT.  FiRRAftu 

Sir  Herbert  Jenner  Fust.  j.  w.'ckoebr 

In  this  case,  the  late  Marquis  of  Hertford  is  the  juS^w^ot 
^  teased;  he  died  on  the  1st  of  March,  in  the  last    HiinoEii. 
X^r,  at  his  house  in  Park  Lane.     He  left  a  will, 
^  a^d  a  great  number  of  codicils ;  the  will  is  dated  in 
"I^ci^nuary,  1823,  and  the  codicils  are  dated  at  various 
I>^riod8  between  that  year  and  his  death.     Some 
of*  the  codicils  are  in  the  handwriting  of  the  de- 
ceased, and  signed  with  his  title  of  honour ;  some  of 
^l^em  are  not  attested  by  any  witness,  and  some  are 
^maly  attested,  having  been  executed  according  to 
te  law  then  in  existence  to  pass  real  property,  that 
they  were  executed  in  the  presence  of  three 
ibscribed  witnesses.     In  the  last  year,  probate  of 
will  and  of  all  the  codicils  dated  before  the  1st 
*^^  January,  1838,  and  of  one  of  a  later  date,  (No- 
'^«mber,  1839,)  which  was  duly  executed  by  the 
-^^arquis  and  attested,  was  granted  to  the  executors, 
"^•v-ho  are  five  in  number.  Lord  Lowther,  Mr.  Croker, 
3^r.  Hopkinson,  Mr.  de  Horsey,  and  Captain  Mey- 
>iell,  and  the  Court  reserved  for  future  consideration 
^lie  papers  of  a  testamentary  nature  dated  subse- 
quently to  the  Ist  of  January,  1838,  and  which  are 
Dot  attested. 

Now  these  codicils  are  three  in  number :  one  is 
dated  at  Milan,  in  October,  1838;  the  second  is 
dated  in  August,  1839,  and  the  third  in  May, 
1840.     These  papers  are  all  in  the  handwriting  of 

(a)  1  Curt.  768.  (b)  Priv.  Goun.,  unreported. 
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1843,  the  deceased  Marqujs,  and  are  signed  by  him,  bQt.= 
Bfarch  17th.  they  are  not  attested  by  any  witness ;  and  it  is^ 
Th«  Coante»  ^th  respect  to  these  papers  that  the  question  has^ 
F.»flR»  arisen.  Four  of  the  executors  (Lord  Lowther, 
J  w."cioiiB  **''•  Hopkinson,  Mr.  de  Horsey,  and  Captain  Mey — 
TheM*"^-  f  "^'^)  ^*^®  determined  not  to  propound  these  papers^ 
HnrroRD.  but  are  willing  to  take  probate  of  them  if  the  Court 
is  of  opinion  that  they  are  entitled  to  probate ;  these 
four  gentlemen,  therefore,  are  no  parties  to  the 
present  proceeding,  being  entirely  neutral  before 
the  Court.  The  purport  of  the  papers  is  to  give 
legacies  of  considerable  amount  to  the  Countess  de 
Zichy  Ferraris  and  Mr.  Croker,  (Mr.  Croker  being 
an  executor  under  the  will  and  the  other  codicils), 
and  the  present  proceeding  is  on  behalf  of  the 
Countess  and  Mr.  Croker.  The  present  Marquis  of 
Hertford,  who  is  residuary  legatee  under  the  will, 
is  a  party  to  the  suit,  and  opposes  the  grant  of  pro- 
bate to  these  papers.  The  Countess  de  Zichy  Fer- 
raris and  Mr.  Croker  have  appeared  by  separate 
proctors  and  counsel,  and  each  has  given  in  a  sepa- 
rate allegation.  Mr.  Croker  joins  in  propounding 
the  paper  of  the  28th  of  October,  1838,  and  the 
Countess  propounds  the  other  two  papers,  their 
allegations  being  substantially  the  same,  and  having 
the  same  object,  namely,  to  bring  before  the  Court 
the  circumstances  under  which  it  is  considered  that 
the  papers  are  entitled  to  probate,  though  not  exe- 
cuted according  to  the  provisions  of  the  statute 
1  Vict.  c.  26,  which  passed  in  July  1837,  and  came 
into  operation  on  the  1st  of  January,  1838,  eight 
or  nine  months  before  the  earliest  of  these  papers 
is  dated. 

Prior  to  entering  into  a  consideration  of  the  con- 
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tents  of  the  Allegation,  it  may  not  be  immaterial  to       1843. 
s^c  how  the  law  stood  before  the  passing  of  the  sta-    March  nth. 
tms^te  I  have  referred  to,  and  to  consider  the  altera-  ThtCo^ntmt 
tioDs  which  are  introduced  into  our  testamentary     fmrIwi 
la-w  by  that  statute,  so  far  as  they  apply  to  the  pre-  j,w*^o««m 
sent  question  ;  and  I  do  this  because  a  great  many  .«.  ^*"**. 
c|uestion8  turned  upon  the  construction  of  the  Sta-     Hemtfobd. 
lute  of  Frauds  (the  29  Car.  2,  c.  3),  in  the  different 
courts  of  law  and  equity.     Under  the  present  act, 
t\ie  same  provisions  are  applied  to  both  description 
of  property,  real  and  personal. 

Bj  the  5th  section  of  the  Statute  of  Frauds,  it  was 
enacted,  that  **  all  devises  and  bequests  of  any  lands 
or  tenements  devisable  either  by  force  of  the  Statute 
of  Wills,  or  by  this  statute,  or  by  the  force  of  the 
CQstom  of  Kent,  or  the  custom  of  any  borough,  or 
any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  ex- 
press directions,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three 
or  four  credible  witnesses."  With  regard  to  wills  of 
personal  property,  they  were  not  required  to  be 
n'gned  or  attested  ;  it  was  sufficient  that  a  will  was 
reduced  into  writing  in  the  lifetime  of  the  testator, 
and  that  it  contained  his  real  wishes  and  intentions. 
Under  the  old  law,  therefore,  beyond  all  doubt 
or  contradiction,  any  testamentary  paper  or  writing 
of  the  deceased,  signed  by  him,  would  be  a  good 
disposition  of  his  personal  property  to  any  amount ; 
and  consequently,  if  the  law  had  remained  unal- 
tered, the  codicils  now  propounded  would  be  en- 
titled to  probate  as  well  as  those  of  which  probate 
has  been  already  granted.    But  it  was  thought  that 
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1843.      from  the  great  increase  of  personal  property  in  the 
March  iTthT  country,  and  from  the  numerous  suits  which  were 
The^nteM  ^^  conscquencc  of  the  Ecclesiastical  Courts  grant- 
DeZichy     ing  probate  of  unfinished  papers,  which  gave  rise 
^nd        to  questions  of  great  difficulty »  some  further  protec- 
ai^iw  "*  tion  was  necessary  to  prevent  fraud  being  practised 
^m™«"*'  upon  persons  who  had  property  of  this  kind  to  dis- 
pose of,  and  accordingly  it  was  proposed  and  recom- 
mended by  the  Ecclesiastical  Commissioners  and 
the   Real    Property  Commissioners,   that   certain 
alterations  of  the  law  were  necessary  to  be  made, 
and  they  suggested   another  mode  of  executing 
wills,  by  which  the  Ecclesiastical  Courts  and  the 
Courts  of  Common  Law  should  be  governed  in  both 
cases,  in  respect  to  the  execution  and  attestation  of 
wills.     The  Legislature  did  not  adopt  the  whole  of 
the  commissioners'  suggestions,  but  the  act  of  par- 
liament of  the  1st  Victoria  was  founded  in  part 
upon  their  recommendations,  and  it  is  now  neces- 
sary to  consider  what  the  law  is  as  it  at  present 
exists. 

Now  the  ninth  section  of  the  act,  which  is  that 
which  immediately  relates  to  the  question  before 
the  Court,  enacts,  '^That  no  will  shall  be  valid 
unless  it  shall  be  in  writing,  and  executed  in 
manner  herein-after  mentioned;  (that  is  to  say,) 
it  shall  be  signed  at  the  foot  or  end  thereof,  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator ;  but  no  form  of  attes* 
tation  shall  be  necessary."   This  is  what  is  required 
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for  the  execution  and  attestation  of  wills,  and  under       1843. 

the  term  "  wills,"  the  Court  has  already  held  that  March  nth. 

codicils  aire  included.     It  seems  diflBcult  therefore  xhec^ateas 
to  suggest  any  words  more  plain,  simple,  and  com-     ^Iuua!IL 

prehensive  than  the  words  of  this  section  in  the  .  --,"'J^ 

.  ^  J.  W.  Croua 

Act  of  Parliament ;  and  it  is  absolutely  impossible,      H^imt 

10  toe  ordmary  sense  and  meaning  attached  to  the     HnmoBo. 

ttjiressions,  to  raise  any  question  with  respect  to 

tbe  tme  import  and  construction  of  this  section  of 

the  statute.     A  will,  codicil,  or  other  testamentary 

paper,  must  be  signed  at  the  foot  or  end  by  the 

testator,  or  by  some  other  person  in  his  presence 

and  by  his  direction ;  and  not  the  willj  but  the 

^gnaiare^  must  be  made  or  acknowledged  by  him 

in  the  presence  of  two  witnesses  present  at  the  same 

time,  who  are  to  subscribe  the  will  in  the  presence  of 

the  testator :  it  must  not  be  attested  by  one  witness  at 

one  time  and  by  one  at  another ;  but  the  will  must 

be  executed  in  the  presence  of  both  of  the  wit- 

iKesses,  and  be  attested  by  those  witnesses  in  the 

presence  of  the  testator ;  and  any  disposition  of 

property,  real  or  personal,  other  than  in  the  form 

prescribed  by  this  Act  of  Parliament  will  not  be 

deemed  valid. 

Under  the  Statute  of  Frauds,  with  respect  to 
wills  of  real  property,  many  questions  of  great  in- 
tricacy and  difficulty  arose,  and    amongst  other 
questions  were  these :  What  amounted  to  signing 
by  a  testator ;  whether  it  was  sufficient  if  he  made 
bis  mark,  or  if  he  executed  by  sealing ;  whether 
the  name  should  be  subscribed  at  the  bottom  of 
the  will,  or  might  be  placed  at  any  other  part ; 
whether  it  was  necessary  that  the  witnesses  should 
see  the  testator  sign,  or  if  it  was  sufficient  that  he 
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'_  ^^^*      acknowledged  his  Bignatore  or  the  will  in  the  - 
March  iTch.    presence ;  what  amounted  to  a  sufficient  ackno^ 
The  c^oteis  ledgmcnt ;  whether  it  was  necessary  that  the  a»i 
fLrIub    knowledgment  should  be  made  to  all  the  witness*^ 
J  w.'cboksb  ^^  ^^^  ^^^  ^^^  same  time,  or  if  it  was  sufficient 
Th«Ma'^bof  ^™  *^  ^^^^  '"  '^^  presence  of  one  witness,  aix-^ 
Hbattoad.    acknowledge  the  will  to  the  two  other  witnesses,     ^^^ 
different  times  :  And  another  very  important  qua^,^ 
tion  which  arose  under  that  statute  was,  wheth:::^^! 
an  unattested  codicil,  clearly  identified  by  a  subfr  «s^. 
quent  will  duly  attested,  was  valid.     Many  ot^^er 
nice  and  difficult  questions  arose  under  the  Ststmi^ 
of  Frauds,  and  although  many  of  them  have  bee^' 
set  at  rest  by  the  9th  section  of  the  late  Act  00- 
Parliament,  still,  as  every  day's  experience  shows, 
quite  a  sufficient  number  remains  undisposed  of, 
to  afford  scope  to  much  ingenious  speculation  and 
argument  as  to  the  real  intent  and  meaning  of  the 
very  plain  and  simple  directions  of  this  section  of 
the  act ;  and  as  wills  of  real  and  personal  property 
are  now  under  the  same  rules,  and  as  the  same 
principles  apply  to  wills  of  personal  estate  as  to 
wills  of  realty,   the   Court   has  endeavoured,   in 
putting  an  interpretation  upon  this  section  of  the 
act,  to  discover,  as  well  as  it  can,  the  construction 
adopted  by  courts  of  common  law  and  equity,  in 
cases  which  arose  within  their  jurisdiction,  that  is, 
in  respect  to  wills  of  real  property. 

A  question  of  this  kind  comes  now  before  the 
Court,  which  has  to  give  its  opinion  as  to  the  effect 
of  these  papers,  propria  mgore^  under  circumstances 
to  which  the  Court  will  advert,  and  these  circum- 
stances  are  set  forth  in  the  allegations,  which  have 
been  discussed  in  this  Court.     In  looking  to  the 
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^negations,  both  on  behalf  of  the  Countess  de  Zichy      1843. 
I^erraris  and  of  Mr.  Croker,  the  same  questions   Maich  i7ih. 
necessarily  arise :  the  cases  are  in  substance  exactly  The  c^tcM 
^li^  same,  though  one  or  two  points  are  stated  iti     ferrIus 
one  which  are  not  in  the  other.  j.w.'^ker 

The  first  of  the  papers  in  question  was  executed  TbeMt**liiof 
at  Milan,  not  within  the,  dominions  of  her  Majesty,    Hertford. 
aod  it  purports  to  dispose  of  property  situated  in 
the  United  States  of  America ;  and  it  is  said  that, 
by  his  will,  which  the  deceased  duly  executed,  he 
reserved  to  himself  the  power  of  disposing  of  pro- 
perty by  any  codicil  or  testamentary  writing  under 
Kishand  or  signed  by  him,  though  not  attested  by 
witnesses,  and  that  the  unattested  papers  were  con- 
inrmed  and  ratified  by  a  codicil  of  subsequent  date 
duly  executed,  whereby  the   defect   of  execution 
^  supplied.     With  respect  to  the  first  point,  as 
to  the  place  where  the  first  paper  bears  date,  it 
nay  not  be  immaterial  to  look  at  the  papers  them- 
ttWes.     The  first  paper  is  dated,  I  said,  at  Milan, 
October  28th,  1838,  and   it  is  to  this  effect:  *•  I 
hereby  give  and  bequeath  to  Charlotte  Countess  of 
Zichy  Ferraris,  to  be  held  by  her  for  her  own  sole 
«nd  separate  use,  the  stock  or  shares  of  which  I  may 
die  possessed  in   the  United  States  Bank,  which 
BOW,  I   believe,   exceed    three    thousand.'*     Then 
follow  the   signature   ''  Hertford,"  and   the   date, 
"Milan,   October   28th,    1838."     The  instrument 
it  written  on  part  of  a  small  sheet  of  paper,  appa- 
rently part  of  a  copy  book,  and  then  follow  these 
vonk:   "And  I  also   give    and   bequeath   to   my 
friend,  Right  Honourable  John  Wilson  Croker,  all 
my  Btock  and  shares  in  the  Virginia  United  States 
Stock,  which,  I  think,  are  one  hundred  thousand 

VOL.  lU.  I  I 


t\ivd  cod'*''     Aft  of  ^"S      r  .  i\A^  ^  ^    „Td ;  »»^ 

These,  the         ^^^tt  vs^         -.^  ^9  c\ea  y^ 
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)e  Court  is  to  give  to  that  circumstance.     Now,       1843. 

le  allegation  given  in   by  the  Countess  de  Zichy    March  nth. 

erraris,  the  first  given  in  in  the  cause,  pleads  the  The  CoiTDtess 

^th  of  the  testator  in  the  month  of  March,  1842,     fbrraT« 

■ad  that  he  made  his   last  will,   February  25th,  j^vv^cIioker 

823,  with  several  codicils  annexed  to  it,  and  that  ^  «g«»«*. 

'  '  TheMarquuor 

«  nominated  and  appointed  his  son,  LfOrd  Yar-    Hertford. 
oath,  residuary  legatee  ;  that  probate  of  the  will 
■id  twenty-nine  codicils  was   by  this   Court,   in 
■ine,  1842,  decreed  to  the  executors.     The  second 
Lurticle  pleads  a  clause  in  the  will  of  the  testator,  to 
^hich  the  Court  will  presently  refer  further  than  is 
ccessary  at  present,  merely  stating  that  by  this 
-A^rticle  of  the  allegation  it  is  pleaded  that  the  tes- 
tator directed  by  his  will  certain  legacies  to  be  paid 
'^V'liich  were  or  should  be  bequeathed  by  any  codicils 
^.lanexed  to  his  will,  or  executed  after  the  date  of 
^y^e  will,  and  if  they  were  merely  signed  by  him, 
^rid  not  attested  by  witnesses.     The  third  pleads 
**  that  the  testator,  in  the  month  of  October,  1838, 
^>«ing  resident  at   Milan   (a  city  in  the  Austrian 
dominions,  and  subject  to  the  laws,  usages,  and 
Customs  of  Austria),  and  in  which  city  the  testator 
frequently  resided,  and  had  a  house  and  an  esta- 
blishment, did  with  his  own  hand  draw  up  and 
Y^uce  into  writing  the  codicil   bearing  date  the 
28th  of  October,    1838;"  and  it   pleads  that    he 
intended  that  this  codicil  should  form  part  of  his 
^ill,  and  be  incorporated   tlierewith  ;  and  that  he 
executed  the  same  in  conformity  with  the  laws, 
usages,  and  customs  of  and  in  the  form  required 
and  observed   in    making  wills  and  testamentary 
dispositions  in  the  Austrian  dominions,  by  setting 
and  subscribing  his  title  of  honour  or  signature 
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1^43,  thereto,  as  and  for  a  further  codicil  to  his  will,  and 
March  17th.  that  he  did  bequeath  and  dispose  of  his  property 
The  CountMi  as  in  the  codicil  is  contained.  The  fourth  Article 
FirrTmi  pleads  that  the  codicil  is  a  good  and  valid  codicil 
J.  w.^cloMR  ^y  ^^®  ^^^^  ^f  Austria,  and  that  no  formalities  arc 
TheTi"1iisof  ^^^"^^^^  ^^  g*^^  effect  to  the  paper,  and  the 
HsBTPOKD.  opinions  of  judges,  advocates,  and  lawyers  in  the 
Austrian  dominions  are  adverted  to.  The  fifth 
Article  repeats  what  is  pleaded  in  other  articles ; 
namely,  that  the  testator  was  of  sound  mind,  me- 
mory, and  understanding,  and  being  so,  that  he 
made  the  codicil  of  the  26th  April,  1839,  (one  of 
the  papiers  of  which  probate  has  already  been  taken) 
and  it  is  pleaded  that  '*  having  a  mind  and  inten- 
tion to  make  an  addition  to  his  will,  and  amongst 
other  things  to  ratify  and  confirm  the  same,  and 
the  codicils  thereto,  and  amongst  others  the  said 
codicil  bearing  date  the  2Sth  of  October,  1838,  did 
with  his  own  hand  draw  up  and  reduce  into  writing 
a  further  codicil  to  his  will,  bearing  date  the  26th 
of  April,  lb39,  now  remaining  in  the  registry 
of  this  Court,  (the  codicil  (C)),  and  duly  exe- 
cuted the  said  codicil,  in  the  presence  of  divere 
credible  witnesses,  two  of  whom,  in  his  presence, 
set  and  subscribed  their  names  as  witnesses  thereto/' 
and  of  which  probate  has  been  granted  by  this 
Court,  and  that  in  this  codicil  are  the  following 
words:  "I  ratify  and  confirm  my  said  will  and 
codicils,  except  as  before  excepted,  in  every  other 
respect  /'  that  is  said,  with  reference  to  certain  of  the 
papers  in  which  he  had  made  alterations  in  his 
testamentary  disposition,  and  which  he  had  revoked 
by  this  codicil  of  26th  of  April,  1839  ;  but  he  rati- 
fies and  confirms  his  will  and  codicils,  "  except  as 
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*^^^fcre  excepted,  ia  every  other  respect."     It  goes       ^843. 
ox]  to  plead  in  the  sixth  article,  that  in  August,    March  i7ih. 
^  ^S39f  he  executed  another  codicil,  that  is  by  draw-  xbeCoimtm 
*  *^g  it  up  with  his  own  hand,  and  setting  and  sub-     FiRn^Rw 
^s-icsribing  thereto  his  title  of  honour  or  signature,  j  ^y"^^o,„ 
■  *::»tending  the  same  to  form  part  of  and  to  be  incor-  ^^  againu 
'rated  with  his  last  will  and  testament,  and  to    Hmtfohd. 


ispose  of  his  property  as  before   pleaded.     The 
sFenth  Article  pleads  that  the  testator,  having  a 
lind  and  intention  to  make  a  further  addition  to 
1:^  S8  will,  with  his  own  hand  wrote  the  codicil  of  the 
fc»^h  November,  1839,  and  duly  executed  the  same 
i  «:^  the  presence  of  divers  credible  witnesses,  two  of 
'^^  liom,  in  his  presence,  set  and  subscribed  their 
>=^^ine8  M  witnesses  thereto,  of  which  codicil  also 
i>vx>bate  has  been  granted  by  this  Court.     It  then 
I>leads  the  making  and  execution  of  the  codicil  of 
^*^e  20th  of  May,  1840,  which  it  is  also  pleaded  the 
t^atator  intended  should  form  part  of  his  will  and 
^^^^  incorporated  therewith.  The  ninth  Article  pleads 
^tfcat  the  three  codicils,  and  the  codicil  in  the  regis- 
^*"Jof  the  Court  annexed  to  an  affidavit  of  scripts 
^'^erred  to,  are  in  the  handwriting  of  the  deceased. 
These  are  the  contents  of  the  allegation  given  in 
^jr  the  Countess  de  Zichy  Ferraris ;  and  Mr.  Croker's 
^legation  does  not  in  any  material  degree  differ 
^om  it,  except  that  it  pleads,  in  the  fourth  Article, 
**That  the  whole  of  the  stock,  shares,  goods,  or 
property,   in  and  «by  the  said  codicil  bequeathed 
(whether  to  the  Right  Honourable  John   Wilson 
Croker,  party  in  the  cause,  or  to  the  Countess  de 
Zichy  Ferraris)  was  at  the  time  of  the  making  of 
the  said  codicil,  and  still  is,  locally  situated  in  the 
United  States  of  America  only,  and  not  elsewhere." 
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IS43.  Now,  the  first  question  which  the  Court  has  to 

March  17th.    coDsider  id :  What  is  the  effect,  of  the  fact  of  the 
The  CounteH  paper  of  October,  1838,  having  been  executed  when 
Frhu^u     the  testator  was  resident  at  Milan?     Whether  thai 
J.  w"cioKRR  circumstance  exempted  him  from  the  necessity  o 
TbeMa"d8of  conforming  to  the  law  of  this  country,  which  no¥ 
Hbrtiord.     requires  that  a  will  of  personal  property,  as  well  ai 
a  will  of  real  property,  should  be  executed  in  tb< 
presence  of  and  attested  by  two  witnesses.     It  is  noi 
pleaded   that  the  late  Marquis  was  domiciled  at 
Milan  ;  it  is  only  pleaded  that  he  was  resident  there, 
as  a  visitor,  as  he  might  have  been  in  any  other 
country,  and  therefore  merely  a  temporary  resident, 
having  his  domicile  in  this  country,  and  therefore 
he  was  liable  to  the  law  of  this  country  with  respect 
to  his  testamentary  disposition.   The  law  of  Austria 
it  is  pleaded,  would  give  effect  to  this  codicil,  a9  the 
act  of  a  foreign  resident  there,   and  this  may  be 
perfectly  true ;  but  if  the  law  of  Austria  would  givi 
effect  to  the  paper,  it  does  not  follow  that  this  Cour 
could  decree  probate  of  the  paper,  unless  it  can  hi 
shown  that  the  domicile  of  the  party  was  in  thos< 
dominions,  and  not  in  the  dominions  of  England, 
because  the  domicile  of  the  Marquis  was  in  Eng- 
land ;  for  it  is  too  late  now  to  contend  that  the 
succession  to  personal  property,  either  in  cases  oi 
testacy  or  intestacy,  is  to  be  governed  by  any  othei 
law  than  the  law  of  the  country  in  which  the  de- 
ceased had  his  domicile.     In  the^case  of  succession 
to  the  personal  estate  of  an  intestate,  the  cases  are 
too  numerous  for  the  Court  to  entertain  any  doubt 
that  the  succession  is  governed  by  the  law  of  the 
domicile;  and  if  there  had  been  any  doubt  whether 
tlie  succession   to   personal  property  in  a  case  of 
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18  governed  by  the  same  rule,  such  doubt      1843. 
oald  be  removed  by  the  decision  of  the  Court  of  March  ita. 
ilegates,  in  the  case  of  Stanley  v.  Bemes  (a).     It  The  Countm 
there  decided  that  a  British-born  subject,  who     fmra^^ 
ad  domiciled  himself  in  Portugal,  was  bound,  in  j.w.'ctosw 
ae  disposition  of  his  property,  to  conform  to  the  xbe*Sa**dsof 
of  the  country  in  which  he  had  become  so    HiBxroaD. 
^miciled ;  and  although  in  that  case  he  had  ex- 
p^  sressed  an  intention  of  returning  to  this  country, 
^^  ^t,  as  he  died  in  Portugal,  a  domiciled  Portuguese 
^  «.jBbject,  the  Court  held  that  his  will  could  not  be 
^b#^  salid,  unless  executed  according  to  the  law  of  the 
atry  in  which  he  was  domiciled.   Therefore  that 
\  disposes  of  the  whole  question  as  to  succession 
i  vcft  cases  of  testacy,  deciding  that  a  will,  to  be  valid, 
lust  be  executed  according  to  the  law  of  the  coun- 
where  the  party  was  domiciled  ;  and,  following 
at  decision,  I  am  botmd  to  administer  the  law  as  I 
wA  it  laid  down  by  the  superior  Court,  as  the  law 
the  country,  and  I  am  consequently  of  opinion 
lat  the  circumstance  of  the  paper  having  been 
ritten  and  executed  by  the  late  Marquis  at  Milan 
ID  g^ve  no  effect  to  the  paper,  it  not  being  executed 
^^5C0Pding  to  the  law  of  the  country  in  which  it  is 
Admitted  th^t  he  had  his  domicile. 

Now  this  goes,  in  some  degree,  to  dispose  of  the 
^ext  question,  arising  from  the  locality  of  the  pro- 
perty disposed  of:  Whether  property  situated  in  the 
Ooited  States  of  America  can  be  disposed  of  by  a 
>ill  executed  in  any  other  manner  than  the  law  of 
the  domicile  requires ;  and  I  am  of  opinion  that  it 
is  clearly  established  by  all  the  cases,  beyond  all 

(a)  3  Hagif.  373.  ^ 
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^843.      doubt,  that  the  law  of  the  domicile  gorenis,  and  noi 
March  17th.    the  Icx  loci  m  nt(B.  In  the  case  of  Stanley  v.  Bemss^ 
TheCoBQteis  this  qucstioD  was  likewise  examined,  and  it  was 
VnuMn      determined   upon  the  principle  mobilia  sequuntur 
J.  w.^cloKBft  personam^  that  the  disposition  is  governed  by  the  law 
The'fjamawof  ^^  *he  country  where  the  party  is  domiciled,  though 
HsMiroMo.     the  lex  loci  may  regulate  the  grant  of  administra- 
tion.    The  rule  is,  in  cases  of  the  wills  of  Scotch- 
men, where  the  property  is  in  this  country,  to  come 
to  this  Court  for  administration ;  but  the  Court 
always  follows  the  law  of  the  domicile,  acquainting 
itself  with  the  fact  whether  the  testamentary  dispo* 
sition  is  valid  according  to  the  law  of  the  domicile ; 
and  it  comes  to  this  :  that  the  locality  of  the  pro- 
perty may  so  far  be  material  that  it  enters  into  the 
consideration  of  the  Court  in  the  grant  of  adminis- 
tration.    If  there  be  any  difference  in  this  respect, 
— ^if  it  is  necessary  to  have  probate  of  this  paper, 
though  the  property  is  situated  in  the  United  States, 
and  if  the  courts  of  America  do  not  adopt  the  rules 
which  are  acted  upon  in  this  Court — it  is  competent 
to  the  Courts  in  that  country  to  grant  administra- 
tion ;  but  this  Court,  when  probate  is  asked  in  this 
country,  must  govern  itself  by  the  law  of  this  coun- 
try, and  cannot  grant  probate  of  a  paper  not  legally 
executed  according  to  the  law  of  this  country. 

These  are  the  observations  of  the  Court  on  two^ 
questions  in  this  case,  namely,  as  to  the  place  wher 
the  paper  was  executed,  and  as  to  the  locality  ii 

which  the  property  is  situated  :  neither  of  these  cir 

cumstances,  nor  both  together,  can  render  the  in 

strument  effectual. 

The  third  question  is  as  to  the  clause  in  the  wiir 
of  the  Marquis  of  Hertford  in  the  second  Article  of 
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f        ^hc  AllegatioD,  "  That  the  testator  in  and  by  his       1843. 
^ill,  amongst  other  things,  gave  and  bequeathed    March  nth. 
^^1  other  his  personal  estate  and  effects  whatsoever   The^^nicM 
^^fcich  he  had  not  by  any  former  codicil  or  codicils     y^^IIms 
^^**  testamentary  writing  confirmed  by  his  will,  dis-  .  w^'croker 
F^^^sed  of  specifically,  or  which  he  had  not  by  his       <'^o<"<f 
^^  M,  or  should  not  by  any  codicil  or  testamentary     Hertford. 
^^^jiting,  dispose  of  specifically,  to   his  execulors, 
<-■  fDon  trust  to  dispose  of  the  same  in  the  following 
^^'^rds :  *  and  pay,  satisfy,  and  discharge  the  several 
l^^-gaciesand  annuities  given  and  bequeathed  by  this 
"■^^y  will,  or  such  codicils  or  testamentary  papers  as 
*^ "foresaid,  or  which  I  shall  or  may  give  or  bequeath 
*>^  any  codicil  or  codicils  hereto,  or  by  any  testa- 
"^•^entary  writing  or  writings  under  my  hand   or 
^i^ed  by  me,  and  whether  witnessed  or  not,  and 
^Xfi  and  shall  stand  possessed  of  and  interested  in  all 
^lie  surplus  or  residue  of  the  monies  in  trust  for  my 
^on  Richard  Seymour  Conway,  Earl  of  Yarmouth, 
^is  executors,  administrators,  and  assigns  :  Provided 
always,  and  I  do  hereby  declare  my  will  and  mind 
^^  be,  and  I  hereby  direct,  that  my  son  shall,  upon 
deceiving  from  my  executors  hereafter  named,  or 
the  survivors  of  them,  or  the  executors,  administra- 
^cre,  or  assigns  of  such  survivors,  a  reqaest  for  such 
purpose  in  writing,  within  twelve  calendar  months 
from  my  decease,  forthwith,  with  all  convenient  ex- 
pedition, make,  do,  and  execute,  all  such  act^,  deeds, 
matters,  and  things  as  may  be  required  of  him  and 
ID  his  power  to  do,  for  giving  full  effect  to  every 
appointment,  direction,  devise,  or  bequest  in  this 
my  will,  or  any  codicil  or  codicils,  or  other  testa- 
mentary writing,  which  1  have  already  heretofore 
made,  and  may  be  now  subsisting,  or  may  now  or 
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1843.       hereafter  make,  and  for  giving  fiill  effect  to  everj^ 
March  17th.    bond  or  instrument  or  written  promise  which  I  hav^  ^ 

The  CottDtMi  executed  or  signed,  or  may  hereafter  execute  ancf  ^ 
imx^u     ^^S^9  ^^^  which  shall  be  subsisting  at  my  decease 

J.  wf  cLoKEB  ^^^  ^^^  purpose  of  securing  any  principal  or  annual 
^*«*.  sum  of  money  to,  or  in  favour  of  any  person  or  per- 
HiRTToiio.  sons  whomsoever ;  and  in  case  my  son  shall  neglect 
or  ftfuse  to  do  so,  I  hereby  declare  and  direct  that 
the  bequest  and  trust  hereinbefore  made  and  di- 
rected, as  to  the  surplus  of  my  residuary  personal 
estate,  and  of  the  surplus  of  the  sum  of  forty-seven 
thousand  pounds  and  interest  to  or  in  favour  of  my 
son,  shall  be  absolutely  void  ;  and  in  such  case  I 
direct  that  the  surplus  of  my  residuary  personal 
estate  shall  be  paid  to  the  commissioners  for  the  time 
being  appointed  for  the  reduction  of  the  National 
Debt/  And  at  the  conclusion  of  the  will,  the  de- 
ceased ratified  and  confirmed  this  will  and  codicils 
in  the  words  following:  '  And  hereby  revoking  all 
former  wills,  but  ratifying  and  confirming  all  codi- 
cils and  testamentary  papers  as  aforesaid,  which  I 
wish  to  be  considered  as  if  incorporated  in  this  my 
will,  I  declare  this  to  be  my  last  will  and  testament,' 
as  in  and  by  the  will  now  on  record  in  the  registry 
of  the  Prerogative  Court  of  Canterbury  will  appear/' 
Now  the  question  is,  what  is  the  effect  of  this 
clause  ? 

The  purport  of  the  clause  is  to  revoke  all  former 
wills,  but  to  ratify  and  confirm  all  codicils  which 
he  may  have  executed,  and  he  directs  that  all  future 
codicils  executed  by  him  should  be  incorporated 
with  and  form  part  of  his  will.  Now,  the  effect  of 
the  clause  itself  shows,  without  reference  to  any 
extrinsic  circumstances,  its  meaning  to  be  thb, — 
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iotimation  and  direction  to  his  executors,  that       1843. 
intended  to  except  from  the  clause  of  revocation    March  i7tiu 
^^   lis  will,  which  is  revocatory  of  all  former  wills,    TheC^ntcM 
"ttt  not  all  former  codicils,  certain  memoranda —     fLka^is 
^^^  he  refers  to  papers  and  instruments  in  existence  j  w.^crokkb 
^"^hich  are  not  codicils,  and  also  an  intimation  to  his  xhelErouiiof 
^^ccotors  that,  if  he  should  leave  behind  him  any    Heotfo*©. 
P^>f)erB  of  a  testamentary  kind,  dated  after  the  date 
o**    the  will,  which  should  be  merely  signed  by  him, 
^^Cid  not  attested  by  witnesses,  they  were  nevertheless 
^^>     be  considered  as  good  and  valid  codicils, — an 
iK^^imation  and  direction  that  he  meant  to  reserve 
^o  himself  a  power  of  disposition  in  some  other  form, 
"'it  which  was  then  valid  by  the  law  of  this  country, 
'^i*  it  was  not  in  any  degree  necessary,  as  the  law 
^*^en  stood,  that  he  should  have  reserved  any  such' 
power,  as  the  law  itself  would  have  given  effect  to 
^^jr  instrument  in   his  own  handwriting ;    and  a 
^Odidl  signed  by  him  with  his  title  of  honour  would 
'^'^ve  been  entitled  to  probate,  and  would  have  been 
^^   effectual,  so  far  as  his  personal  property  was 
^f>iicenied,  as  if  it  had  been  formally  executed  by 
^im,  and  attested  by  three  witnesses :  and  therefore 
^l^cre  was  no  necessity  for  a  reservation  of  any  such 
Power  to  himself:  and  therefore,  looking  at  this 
^laose  of  the  will,  I  consider  it  as  an  intimation  and 
direction   to  his  executors,   that   any  codicils  not 
attested  by  witnesses  were  meant  and  intended  to 
^  a   good  disposition   of  his   personal    property. 
Having  executed  his  will  in  the  presence  of  three 
witnesses,  he  might  think  it  necessary  with  respect 
to  these  papers,  which  are  not  executed  like  his  will 
in  the  presence  of  witnesses,  to  intimate  to  his  exe- 
cutors that   any  codicils  in   his  handwriting  and 
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^S^^*      signed   by  him,  though   unattested  by  witness-^^^ 
Marchj7th.    ghould  nevertheless  form  part  of  his  will  and  t.^^*^ 
T^<^nt«»  tamentary  disposition.     But,  taking  the  descriptS^oi: 
FiftRARu     of  the  codicils  as  given  by  the  learned  counsel    022 
J.w.  oaoku  both  sides,  it  would  seem  that  the  clause  in  the  ^^iJl 
ThelG^^of  ^®^  ^®  &^^^  himself  the  power  of  disposing  of  pr^^' 
HiftTfOEo.    perty  by  an  unexecuted  codicil ;  and  seeing  th^^* 
the  law,  before  the  date  of  these  codicils,  has  be^-^ 
altered,  and  that  it  is  no  longer  competent  to  ^-^ 
British  subject  to  dispose  of  his  property  in  an^^ 
other  manner  than  by  a  will  or  codicil  execuleci^ 
according  to  the  provisions  of  the  9th  section  of  thc^^ 
act  of  Victoria, — the  question  is,  had  he,  or  could  ^ 
he  reserve  to  himself,  such  power — a  power  of  dis-   ^ 
posing  of  his  property  in  any  other  manner  than 
such  as  by  the  law  of  this  country  a  domiciled  sub- 
ject could  be  authorized  to  do?    A  great  deal  of 
ingenuity  and  learning  was  displayed  in  the  argu- 
ment which  was  addressed  to  the  Court  as  to  the 
law  which  applies  to  these  cases,  and  a  vast  number    ' 
of  cases  were  cited,  which  were  supposed  to  affirm    ^ 
the  power  which  the  deceased  would  seem  to  have  s 
reserved  to  himself;  and  the  general  result  of  theses 
cases  appears  to  be  this,  and  looking  by  analogy  to^: 
the  decisions  in  Courts  of  equity  and  law,  as  to  the^ 
dispositions  of  real  property, — that,  notwithstanding^ 
the'  Statute  of  Frauds  has  said  that  all  devises  o9t 
lands  shall  be  invalid  unless  they  were  executed  in^ 
the  presence  of  witnesses,  yet,  nevertheless,  it  haai^ 
beep  held  by  Courts  of  common  law  and  equity,  that^ 
a  codicil  or  paper  unattested  may  be  held  sufficients 
under  certain  circumstances,  that  is,  that  a  paper^ 
duly  executed  may  so  clearly  and  indisputably  refer 
to  an  unexecuted  paper,  that  such  a  paper,  whether 
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^^  a  testamentary  form  and  character  or  not,  may       1843. 
^^  so  clearly  and  indisputably  referred  to,  as  to  be    March  iTth. 
Considered  as  identified  with  iaind  to  form  part  of  the  The "oilmtess 
**^ill  duly  executed,  just  in  the  same  manner  as  if  it     Ferraris 
'jad  been  repeated  totidein  verbis  in  the  will  itself.  j.w.^Croree 
Tfcat,  I  think,  is  the  general  result  of  the  cases.     It  rpj^'jJEi^of 
^^ould  be  quite  useless  for  the  Court  to  go  through     HKRTrow). 
s*Il  the  cases  that  were  cited  in  the  argument :  the 
g^eneral   result  is  this, — that,  with  regard  to  the 
i Incorporation  of  papers,  a  paper  imperfect  in  itself 
cn^y  be  so  identified  in  an  instrument  validly  exe- 
cuted, that  it  may  be  considered  as  a  part  of  it,  and 
^c>iisequently  that  the  defect  of  authentication  by 
tlic  attestation  of  witnesses  subscribed  to  the  paper 
is  cured. 

The  case  of  Habergham  v.  Vincent  (a),  was  decided 
^^pon  this  principle;  and  it  may  be  necessary  to 
Consider  that  case,  and  the  principles  upon  which  it 
^••'^s  determined,  and  what  fell  from  the  judges, — 
^be  Lord  Chancellor  and  the  learned  judges  by 
"^'liom  he  was  assisted  on  that  occasion.  That  case 
^""as  carefully  considered,  and  a  great  number  of 
^^^•ses  which  preceded  it  were  cited  in  the  report. 

That  case  occurred  in  1793,  and  it  appears  from 

^He  report  that  the  testator,  Samuel  Hill,  made  his 

>^ll  on  the  6th  of  October,  1759,  whereby  he  de- 

"^sed  all  the  copyhold  estates  which  he  had  sur- 

^ndered  to  the  use  of  his  will,  and   also  all  his 

freehold  estates,  to  five  persons  named  in  the  will, 

^pon  trust;  "subject  and  liable  to  such  charges, 

provisoes,  and  conditions,  as  he  should  by  any  deed 

or  instrument  in  writing,  to  be  executed  by  him 

(a)  2  Yes,  Jan.  204. 
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1843.  and  attested  by  two  or  more  credible. witness^ 
March  17th.  dJrect,  limit,  or  appoint/'  Therefore  the  will  c 
TheComiteM  viged  copyhoId  estates  surrendered  to  the  uses 

De  Zichy 

FERRARrs  the  will  and  freehold  estates  subject  to  charges  mia 
J.  w.Crokeb  by  a  deed  or  instrument  in  writing  executed  in  ■ 
Thelto^uof  presence  of  and  attested  by  two  or  more  credi  I 
HsRTfoiiD.  witnesses.  Now  it  appears  that  this  will  was  d^ 
executed  and  attested,  and  that  by  an  instrnoiej 
dated  the  following  day,  under  the  hand  and  se^ 
of  the  testator,  attested  by  two  witnesses,  stampeC 
and  concluding  like  a  deed,  he  recited  his  will,  an^^ 
that  he  had  reserved  a  power  of  disposing  of  bi. 
estate  further,  and  directed  his  trustees  to  coovej 
his  real  estate  as  therein  mentioned ;  and  as  th( 
deed  was  attested  only  by  two  witnesses,  the  questioi 
was,  whether  it  could  pass  freehold  property.  No^ 
the  case  came  on  first  before  Lord  Thurlow,  who 
after  taking  some  time  to  consider,  directed  a  cas 
to  be  made  for  the  opinion  of  the  Court  of  King^ 
Bench,  whether  the  two  instruments  (the  one  ; 
regularly  executed  will,  the  other  drawn  up  as  : 
deed)  taken  together  were  sufficient  to  pass  an; 
estate  or  interest  in  the  freehold  and  copyhold  pre 
mises,  or  either  of  them,  not  given  by  the  first  in 
strument,  and  whether,  upon  the  death  of  the  heir 
at-law  any  and  what  estate  or  interest  in  the  freehol 
and  copyhold  premises,  or  either  of  them,  passe< 
by  the  two  instruments  to  the  surviving  trustee,  o 
would  at  his  death  pass  to  the  persou  who  shoul< 
be  his  right  heir.  And  it  appears  that  when  th 
case  was  sent  for  the  opinion  of  the  Court  of  King' 
Bench,  in  consequence  of  too  short  a  statement  c 
the  case,  the  Court  of  King's  Bench  understood  th 
second  instrument  merely  as  a  deed,  and  reporte 
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*^  fit  the  two  iDstrumcnts  could  uot  be  united,  and       1843. 
fc^at  the  two  instruments  taken  together  were  not   March  T7ih. 
"^Jifficient  to  dispose  of  freehold  or  copyhold  estate.  The  CouDten 
*&.  appears  that  the  trustee  afterwards  proved  the      T\tinlmn 
<^^cond  instrument  in  the  Ecclesiastical  Court  as  j^  w!'cRaiE» 
^sstamentary,  and  the  cause  was  set  down  for  further  j^J^'^^^f 
I.  irections,  and  a  great  deal  of  argument  took  place     Hutiokd. 
L^  to  the  proper  mode  of  proceeding ;  and  after  such 
fe..rgument,  the  Lord  Chancellor  expressed  his  opin- 
«=»n  that  it  was  right  that  the  case  should  be  further 
K^Tgued  before  him,  with  the  assistance  of  two  judges 
:»f  the  Common  Law,  and  accordingly  the  case  was 
A  vgued  before  him,  with  the  assistance  of  Mr.  Justice 
Buller  and  Mr.  Justice  Wilson,  and,  after  consider* 
^ble  discussion,  the  judges  delivered  their  opinion. 
X*he  opinion  of  Mr.  Justice  Wilson  is  to  this  effect : 
^  *  Upon  the  first  question,  if  the  deed  had  not  been 
^^ade,  or  being  made  as  a  deed  it  can  have  no 
^^peration,  there  is  a  resulting  trust  for  the  heir, 
^ho  is  entitled  to  the  whole  remaining  beneficial 
^  ^iteresty  and   the   trustee  takes  nothing.      It  was 
^^en  contended  for  the  heir  of  the  surviving  trus- 
^^e,  that  this  instrument,  though  the  testator  called 
^  %  a  deed-poll ;    though  it  is    stamped ;  though  it 
Contains   no  nomination    of   executors,    or   terms 
<^f  pft,  but  of  limitation   and   appointment,  and 
^bough  it  concludes  like  a  deed,  sealed  and  delivered, 
^=^ing  first  duly  stamped,  yet  may  be,  and  if  it  may 
^,  ought  to  be  considered  as  testamentary,  so  that 
M  may  be  connected  with  the  will,  and  both  may 
make  one  testamentary  disposition  of  the  estate; 
and  upon  the  best  consideration  my  opinion  is,  that 
if  this  instrument,  connected  with  the  former,  can 
bave  a  legal  operation  to  pass  any  part,  I  think  it 
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_}^^^'  may  be  so  considered  as  testamentary."  It  h: 
March  i7tb.  been  proved,  as  I  understand,  in  the  Ecclesiastic 
The^^nteas  Court  as  testamentary.     He  goes  on  to  say  :  *^  ^ft^ 

F£RaA^i8     cause  when  the  testator  made  his  will,  he  dispo^i^^^f 
J  w.TaoKEB  ^^  ^^^  estate  to  a  certain  extent,  and  then  profe 


agahut       hig  intention  to  make  a  further  disposition.     It  5« 

The  Mirqou  of  .  ,  *^  — 

Ueetfo&d.     true,  he  at  the  same  time  conceives,  and  erroneous  J  jr 
conceives,  he  could  reserve  a  power  by  his  will  m>^ 
limit  and  appoint  uses  out  of  his  own  estate  b^^ 
deed  or  instrument  attested  by  two  witnesses  only        • 
but  he  does  not  profess  that  he  will  do  it  by  dee^^ 
only ;  therefore,   it  seems  at  the  time  he  made  hi^  ^ 
will,  and  when  he  wrote  this  instrument,  his  prin*^  ^ 
cipal  intention  was,  to  complete  what  he  had  lefr*^ 
incomplete  by  his  will,  viz.  the  disposition  of  hisreaJ^-^ 
estate.     He  had  made  his  will  in  part,  and  thei^^:^'* 
professed  an  intention  to  do  more  to  complete  thaP'  -^^ 
will ;  but  he  could  not  do  it  by  declaration  of  use^^^ 
out  of  his  own  estate  when  no  part  was  departe^:^" 
with  by  him.     The  law  will  not  permit  that,  but  ir  ^mt 
may  be  done  by  will ;  and  the  general  rule  is,  tha'^i^Bt 
when  a  man  has  expressed  his  intention  to  dispos^^Be 
of  his  estate,  and  has  taken  an  ineffectual  mode  0[^::=>f 
doing  it,  yet  if  the  instrument  can  be  construed  ir    jn 
another  manner  so  as  to  effectuate  his  intention,  tfa^Kne 
ceremony  is  matter  of  form,  and  the  substance  sha^-^H 
be  carried  into  execution,  if  it  may  by  law;'*  an^K3d 
therefore,  he  considered  that,  under  a  deed,  tld:^^ 
testator's  intention  was  to  complete  what  he  had  le^^^ 
incomplete    by   his    will..      He   goes  on   to  say^S^* 
''  Though  the  testator  has  called  this  a  deed,  yet  ^^^ 
the  intention  was  to  complete  what  was  incomplete  ^ 
by  the  will ;  as  it  is  in  writing  and  signed,  and  i^"^ 
to  some  purposes,  perhaps  to  all,  it  may  have  a  legis^^ 
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^^  Juration  if  testamentary,  in  order  to  sustain  the  in-       1843. 
•"^atian,  it  is  fair  so  to  consider  it ;  and  1  do  not    March  nth. 
>ooir  any  rule  that  stands  in  the  way."    Now,  so  TheC^ntets 
he  considered  the  deed  had  been  or  might  be     ferh![^ 
^gmroved  in  the  Ecclesiastical  Court,  or  as  entitled  to  j  wrcnoMB 
f»x>bate,  as  part  of  the  testamentary  disposition  of  jheMa'^uiiof 
^fclie  testator,  though  drawn  the  day  after  the  will     Hertford. 
executed,  and  attested  by  two  witnesses  only. 
Ir.  Justice  Wilson  then  proceeded  to  the  third 
^^aestion,  as  to  the  freehold.     ''  It  is  contended  that 
*«xnder  the  circumstances,  and  considering  the  two  in- 
iBtiuments  as  one  instrument,  the  freehold  estate  will 
\  by  these  two  taken  together,  though  the  latter  is 
lot  properly  executed  to  pass  freehold.     As  to  that, 
ie  first  way  in  which  it  was  considered,  was,  that 
^vhere  there  is  a  prospective  sort  of  limitation,  as  in 
^liis  case,  a  prospective  reference  to  something  to  be 
^one,  the  party  foregoes  the  benefit  of  the  statute  ; 
^Ukd  therefore  the  subsequent  instrument  he   has 
^HentioDed  shall  have  the  same  effect,  though  not 
jMoperly  attested,  as  if  attested  by  three  witnesses.'' 
Xn  this  case,  of  the  Marquis  of  Hertford,  if  there  was  a 
prospective  intention  of  making  a  codicil  or  codicils 
^lot  to  be  executed  according  to  law, — supposing  it  to 
^aOythatis^not  duly  attested  as  by  law  then  required, 
**^ — the  question  would  be  the  same  ;  and  on  the  same 
^irinciple  it  might  be  said,  that  he  had  made  a  law 
9n  himself,  and  was  willing  to  forego  the  benefit 
«nd  protection  afforded  by  the  statute  in  the  dispo- 
^idon  of  property,  and  therefore  the  paper  ought  to 
liave  the  same  effect  as  if  attested  by  three  witnesses. 
i         But  Mr.  Justice  Wilson  proceeds :  "  If  the  Statute 
I        5if  Frauds  could  be  considered  as  that  sort  of  law  to 
%       which  this  maxim  would  apply  *  quisquis  renunciare 
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1843.     potest  juri  pro  se  introducto^'  that  would  apply  in 

March  17th.   this  case ;  but  the  statute"  (that  is,  the  Statute  of 

ThelcottnteM  Frauds)  '*  was  not  made  for  the  benefit  of  the  testa- 

FiB^^     tor  only,  but  for  general  public  purposes.     By  the 

,  ^'^        Common  Law,  a  man  could  not  devise  land  ;  then 

J.  W.  Cboxbr  .  .     .         ,  .  ,  , 

agaUui      camc  the  statute  permittme  bim  to  do  so  by  an  in- 
Hnmrnik    strumeut   properly  signed.      Then,  lest  testators 
should  be  imposed  upon,  these  guards  were  intro- 
duced by  the  Statute  of  Frauds,  and  that  insists,  that 
a  will  of  land  shall  either  be  executed  in  the  manner 
pointed  out,  or  be  void.     This  does  not  leave  it  at 
the  option  of  the  testator,  but  is  a  positive  provisipn 
that  a  will  shall  be  void  if  not  executed  according  to 
that  statute."    So  the  words  of  the  ninth  section  of 
the  act  of  the  first  of  her  present  Majesty  declares, 
that  no  will  or  codicil  shall  be  valid  unless  it  shall   , 
be  executed  in  the  presence  of  witnesses  and  in  the  ^ 
manner  pointed  out  by  that  section  of  the  act  oft 
Parliament;  and  that  provision  was  made,  not  fo^ 
the  benefit  of  individuals,  but  for  the  greater  pro^« 
tection  and  security  of  the  public,  and  it  was  nor« 
competent  to  the  Marquis  of  Hertford  to  reserve  t^:^ 
himself  a  power  of  disposing  of  his  property  by  t 
will  or  codicil  executed  in  any  other  manner  than  m: 
required  by  this  section  of  the  act.     The  power  < 
a  testator  under  the  present  act  cannot  be  considered 
greater  than  that  of  a  devisor  under  the  Statute  • 
Frauds ;  the  argument  applies  in  the  same  manaa 
to  him,  and  the  same  consequence  follows.     As  MI 
Justice  Wilson  says :  **  This  does  not  leave  it  at  lb 
option  of  the  testator,  but  is  a  positive  provision  tb  i 
a  will  shall  be  void  if  not  executed  according  to  tli 
statute ;  and  the  testator  cannot  say,  he  will  ma 
a  will  without  the  requisites  prescribed,  either  p-^^ 
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thinking  he  will  be  imposed  upon,  or  not  caring      1843. 
about  it.    The  law  will  not  suffer  that,  but  requires    March  i7th. 
in  all  cases  that  these  ceremonies,  which  might  be  Tbe^nteit 
considered  as  circumstance  only,  if  the  act  had  not     f'^^^r^J 
said  otherwise,  shall  be  essential  and  be  observed  in        •^ 
making  every  will.     Therefore,  this  cannot  be  sup-       «■*««< 
])orted  as  a  testamentary  paper  on  that  principle.    hbrttoiId. 
I  believe  it  is  true,  and  I  have  found  no  case  to  the 
contrary,  that  if  a  testator  in  his  will  refers  expressly 
to  any  paper  already  written,  and  has  so  described 
it  that  there  can  be  no  doubt  of  the  identity,  and 
the  will  is  executed  in  the  presence  of  three  wit- 
nesses, that  paper  makes  part  of  the  will,  whether 
executed  or  not.''      And  that  is  the  rule  of  law, 
irhere  a  paper  is  so  expressly  referred  to,  and  so 
described,  that  there  can  be  doubt  of  its  identity, 
and  the  will,  which  so  refers  to  such  paper,  is  executed 
in  the  presence  of  witnesses,  that  paper  forms  part 
of  the  will  whether  executed  or  not;    and  such 
reference  is  the  same  as  if  he  had  incorporated  it. 
And  therefore  if  the  Marquis  of  Hertford  had  so* 
described  any  previous  papers,  and  stated  that  they 
were  intended  to  form  part  of  his  will,  the  Court 
would  have  held  them  to  be  as  much  a  part  of  his 
will  as  if  incorporated  in  the  will  itself,  and  would 
have  given  effect  to  all  these  three  codicils,  if  so 
identified,  as  a  good  disposition  of  property,  as  well 
as  to  the  other  papers.     But  the  object  here  is  to 
give  effect  to  papers  not  in  existence  at  the  time ; 
•-the  papers  were  inJuturOj — the  codicils  were  to  be 
written. 

The  result  of  Mr.  Justice  Wilson's  opinion  was, 
that  the  paper  not  forming  a  part  of  the  will  of  the 
testator,  and  not  being  incorporated  and  not  being 
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1843.      in  existence  at  the  time  when  the  deceased  wrote 
March  i7db]   the  will,  and  not  being  executed  in  conformity  to 
The  c^DtM  ^^6  Statute  of  Frauds,  had  no  operation  upon  the  free- 
FjLSlm     ^^^^  estate,  and,  therefore,  it  was  immaterial  whe- 
J.  wrcLoKim  '^^'  ^'  ^^  considered  as  a  deed  or  as  a  will ;  because 
•fMMf.      as  a  deed  it  was  void,  the  limitations  being  too  re- 
HsiiMBBi.     mote ;  and  as  a  will  it  was  void,  not  being  properly 
executed.     The  next  consideration  was,  what  effect 
the  paper  could  have  upon  the  copyhold  estate ;  and 
as  the  copyhold  had  been  surrendered  to  the  use  of 
the  will,  and  in  such  a  case  a  man  may  by  any  testa- 
mentary paper  not  executed  in  the  presence  of  three 
witnesses  direct  the  uses,  this  paper  being  con- 
sidered testamentary  was  sufficient  to  dispose  of  the 
copyhold  estates. 

Mr.  Justice  BuUer  was  of  the  same  opinion  as  to 
the  effect  of  the  deed,  as  affecting  the  freeehod  pro- 
perty :  he  concurred  in  opinion  with  Mr.  Justice 
Wilson,  that  the  deed,  not  being  executed  according 
to  the  statute,  not  being  in  existence  at  the  time  the 
'  will  was  executed,  and  therefore  not  being  expressly 
referred  to,  could  not  form  part  of  the  will. 

The  Lord  Chancellor  then  gives  his  opinion  upon 
the  subject,  and  it  may  not  be  improper  to  consider 
part  of  his  judgment.  He  was  of  opinion  that^ 
taking  the  second  instrument  as  a  deed,  the  opinion 
of  the  Court  of  King's  Bench  on  the  case  submitted 
to  them  was  well  founded.  He  says,  ^ '  That  led  me 
to  look  farther  into  the  case,  for  it  was  set  down  for 
further  directions,  and  I  was  to  proceed,  upon  the 
certificate,  to  the  sequel  of  the  cause,  containing  no 
difficulty  whatever ;  therefore  I  thought  it  necessary 
to  have  it  more  fully  argued.  It  has  been  argued 
with    great    industry    and    ability.      Concurring 
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entirely  with  my  lords,  the  judges,  nothing  remains       1843. 
bat  to  state  shortly  the  precise  points  upon  which    Much  nuu 
XDy  opinion  takes  the  same  direction.     I   am   of  TheC^ntew 
^^pinion,  that  upon  the  will  there  is  clearly  a  resulting     p '^fj^^j^ 
fcrust  for  the  heir,  so  far  as  there  is  no  disposition  of  ..„•";' 
^he  beneficial  interest.     That  was  the  first  question       %^"^. 
^nade/'      Then   the   Chancellor   proceeds  to  the    Uumwm. 
^Mond  point.     **  Secondly,  that  the  last  instrument, 
^loagh  called  a  deed,  though  in  the  form  of  a  deed, 
^  testamentary  ;   that  it  is  dependent  upon  the  will, 
^ud  will  have  all  the  effects  that  a  testamentary  act 
^executed  can  by  law  have.    Thirdly,  that  there  is 
'Uo  difference  between  law  and  equity  in  determining 
Upon  the  effect  of  a  testamentary  act,  and  this  instru- 
^nent  cannot  pass  the  freehold  contrary  to  the  pro- 
"visions  of  a  public  law  making  that  act  void."     The 
^isdnction  has  been  very  fully  stated  between  a  will 
^oly  executed,  which  is  a  competent  disposition  by 
Terence  to  a  prior  instrument,  and  a  will  which  is 
^n  imperfect  disposition  by  reserving  a  part,  the 
deserved  part  to  be  afterwards  disposed  of  by  a  future 
instrument     It  was  argued  that  the  determinations 
in  this  Court  had  established  a  more  favourable 
construction    as    to    informal    codicils,    and    that 
argument  referred  to  cases  in  which  the  Court  held 
that  legacies  given  by  an  informal  instrument  would 
attach  upon  real  estate  charged  by  a  will  properly 
eiecuted ;  and  Hyde  v.  Hyde^  Masters  v.  Masters^ 
Brudenell  v.   Boughton^   and   Lord  Inchiquin  v. 
O^Brknj   were  quoted.     Hyde  v.  Hyde  is  more 
remarkable  for  the  doctrine  and  language  it  contains 
than  for  the  decision,  because  it  was  unnecessary  for 
the  Court  distinctly  to  decide  the  question,  for  the 
assets  were  marshalled ;  and  therefore  the  question, 
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1843.  whether  the  legacies  in  the  secoDd  will  should  be 
Mardi]7th.  charged  on  the  real  estate,  did  not  arise.  In  Masters 
TheCoonteM  ^*  Mostei's,  1718,  Sir  Joseph  Jekyll  distinctly  says, 
Db  Zwhy  thjit  legacies  being  charged  upon  land,  those  given 
and  by  an  unattested  codicil  are  included.  In  BrudeneU 
aUintt  V.  Boughton^  Lord  Hardwicke  adopts  that  opinion, 
Hnmlomii.  ^od  reasons  upon  it,  though  it  is  true  it  was  not 
necessary  there  to  determine  it.  But  in  Lard 
Inchiquin  v.  O'Brien  it  was  necessary ;  and  Brudencml 
V.  Boughton  was  adopted  as  the  ground  of  the  deci- 
sion, and  the  Chancellor  refers  to  his  opinion  in 
that  case.  These  cases  are  said,  and  some  inac- 
curacies in  the  Reports  have  led  to  that,  to  have 
gone  upon  this  proposition.  It  is  supposed  to  be 
Sir  Joseph  Jekylls  opinion,  in  Jif asters  v.  Masters, 
that  it  may  be  supported  as  a  power  reserved  to 
the!  testator  to  increase  the  charge  by  a  future 
act  That  cannot  be  the  ground  of  his  opinion ; 
there  is  a  manifest  incongruity  in  the  supposition 
of  a  power  reserved  by  a  man's  own  will  which 
cannot  begin  to  operate  till  all  power  in  him  ceases. 
Now,  according  to  the  decision  in  Masters  v. 
Masters^  Sir  Joseph  Jekyll  said,  that  *^  legacies  being 
charged  upon  land,  those  given  byan  unattested  codi- 
cil are  included  ;*' — it  will  be  necessary  presently 
to  consider  to  what  extent  that  doctrine  goes. 
Then  he  comes  to  the  observation  of  Mr.  Justice 
Wilson,  that  the  law  is  for  the  protection  of  the 
public.  '*  The  observation  made  by  Mr.  Justice 
Wilson  is  unanswerable :  that  it  is  not  a  personal 
privilege ;  that  no  man  can  reserve  a  power  to  act 
againstNtbe  forms  the  law  has  imposed.  Therefore, 
if  it  is  to  pass  by  a  testamentary  act,  that  must  have 
all  the  requisite  solemnities  the  law  has  directed/' 


i 


PRBROGATIVfi   COURT   OF  CANTERBURY.  503 


"^iierefore  he  agreed  with  him  entirely  as  to  the  law,       1843. 
^fcat  in  order  to  give  eflTect  to  a  testamentary  paper    March  nth. 
*  normally  execoted,  as  part  of  a  regularly  executed   xhe  Comit«i 
^Kistnimeut,  there  must  be  a  clear  and  distinct  refe-     DeZichy 
**«noe  to  the  paper  as  beine  then  in  existence.     He        •»«* 
^^rees,  that  a  testator  cannot  reserve  to  himself  a       a«aftMt 
i:>K)wer  to  act  against  the  law ;  and  he  refers  in  his  ^vlSm^^^ 
Jt  ^dgment  to  cases  (many  of  which  were  cited  in  the 
lf:>Tesent  argument),  Brudenell  v.  Boughton^  Lord 
--^nchiquin  v.  O^Brien,  with  several  others  which  are 
^^B  affirmation  of  the  doctrine;  and,  therefore,  it  was 
5  VDportant  to  consider  this  case  with  reference  to  the 
^^uestion  before  the  Court,  and  it  follows,  from  this 
^i^^nistruction  of  the  law,  that  if  a  testator  expressly 
K-^fers  to  «  paper  already  written,  and  there  can  be 
s^o  doubt  or  difficulty  as  to  its  identity,  and  the  will 
^^vhich  refers  to  it  is  executed  in  the  presence  of 
"^liree  witnesses,  the  paper  referred  to  forms  a  part 
'^^fthe  will,  whether  that  paper  be  executed  or  not: 
^  am  ready  to  subscribe  to  the  doctrine  so  laid 
^^own ;  but  it  must  be  an  existing  paper.     According 
^^  the  decision,  a  testator  cannot  reserve  to  himself 
^  power  of  disposing  of  real  estate  by  a  paper  not  in 
existence  at  the  time ;  and  he  cannot  reserve  to 
^msclf  the  power  of  disposing  of  his  property  con- 
trary to  law.    The  eflTect  of  the  decision  in  Haherg- 
homy.  Vincenty  and  of  many  other  cases  cited  in  the 
^port,  confirms  this  doctrine,  (which  also  shows 
the  limitation  with  which  the  rule  was  adopted,)  that 
the  paper  must  be  an  existing  paper  at  the  time  the 
will  was  made.     There  are  several  other  cases  and 
aothorities  cited  as  to  the  limitation  of  the  rule ; 
and  in  the  case  of  Smart  v.  Prujean  (  6  Vesey,  566), 
reference  was  made  to  the  case  of  Habergham  v. 
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^^^*       Vincent  J  as  deciding  that  under  a  charge  of  legaciei 
March  17th.   ypoQ  land,  legacies  given  by  a  subsequent  unattestec 
TheCannieM  codicil  would  be  charecd,  and  there  is  no  doubt  o 
FiftBAsn     this.   In  the  case  of  Smart  t.  Prujean^  Lord  Eldoi 
J.w.'caoxn  Said,  ^'I  am   very  strongly   of  opinion,  thinkini 
TbtM^ll^of  *b^e  two  legacies  would  be  good,  if  the  fund  wa 
UtntosD,    ^^11  given,  that  there  is  not  sufficient  legal  certainty 
to  be  collected  from  the  instrument  signed  by  thre 
witnesses,  that  the  testator  has  disposed  of  his  rea 
*' estate;'' — ^that  is,  by  a  will  executed  according  t 
the  Statute  of  Frauds,  as  it  was  done  by  a  privat 
letter  of  instructions.     The   testator  in  that  cast 
executed  a  will,  duly  attested,  whereby  he  deviset 
his  real  estates  upon  trust  for  such  purposes  as  hi 
should  by  a  private  letter  or  paper  of  instruction 
which  he  intended  to  leave  with  Mrs.  Johnson,  tit 
superior  of  an  English  convent  at  Gravelines,  direc 
or  appoint.     After  his  death,  in  his  bureau,  in  th 
room  in  which  he  had  resided,  belonging  to  am 
adjoining  the  Monastery  of  English  Nuns  at  6rav» 
lines,  of  which  Clementina  Johnson  was  superio  • 
two  paper  writings  were  found  in  the  same  envelog 
with  the  will,  which  envelope  was  sealed  up  air 
indorsed  in  the  hand  of  the  testator,  **  The  will  i 
Anthony  Lowe."     The  object  of  the  letters  is  nc 
material ;  the  letter  addressed  to  the  abbess  or  supe- 
rior of  the  English  monastery  at  Gravelines,  enters 
into  details  as  to  the  mode  in  which  the  property 
shall  be  disposed  of.     It  was  contended,  that  these 
papers  did  not  form  part  of  his  testamentary  dispo^ 
sitiou,  ^nd  that  the  parties  to  whom  the  legaciei 
were  bequeathed  had  no  right  to  recover  them 
The   Lord   Chancellor  said,    ''I   am   strongly   o; 
opinion,  thinking  these  two  legacies  would  be  good 
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if  the  fond  was  well  given,  that  there  is  not  suffi-       1843, 
cient  legal  certainty  to  be  collected  from  the  instru-    Mirch  nth, 
xneot  signed  by  three  witnesses  that  the  testator  has   The  coudims 
disposed  of  his  real  estate.  The  rule  goes  no  further     fbbiums 
tbaa  this,  (I  except  charges  for  debts  and  legacies,)  j.wr^wxs 
that  if  the  produce  of  real  estate  is  to  be  disposed  xh«MMq!aiiof 
^,  you  must  show  an  instrument  in  effect  executed    Hmtio*©. 
Ij  the  testator  in  the  presence  of  three  witnesses, 
smd  evidencing  from  its  own  contents  that  it  is  so  in 
9  sense,  even  if  no  attestation  is  annexed  to  it.   The 
^e  of  law  is,  that  an  instrument  properly  attested, 
in  order  to  incorporate   another  instrument  not 
attested,  must  describe  it  so  as  to  be  a  manifestation 
^f  what  the  paper  is  which  is  meant  to  be  incor- 
])orated,  in  such  a  way  that  the  Court  can  be  under 
^K>  mistake.'"   That  is  in  reference  to  what  had  been 
decided  in  Habergham  v.  Vincent^  that  the  papers 
^Qst  be  described  ^^  so  as  to  be  a  manifestation  of 
^hat  the  paper  is  which  is  meant  to  be  incorporated, 
in  such  a  way  that  the  Court  can  be  under  no  mis- 
lake."     And  he  proceeds  to  consider  the  circum- 
stances of  the  case  1  have  observed,  that  the  testator 
St  his  death  resided  in  the  convent,  or  near  the  con- 
Tent,  of  which  Mrs.  Johnson  was  the  superior,  and 
that  the  papers  were  found  sealed  up  in  an  envelope 
with  the  will.     The  learned  judge  then  proceeds  to 
express  himself  thus :  ''  Judging  as  a  private  indi- 
vidual, there  can  be  no  doubt  that  when  he  executed 
the  will  he  meant  that  instrument  and  those  two 
letters  should  have  their  effect ;  but  unless  the  rule 
of  law  allows  me,  I  cannot  establish  the  letters,  and 
I  am  not  satisfied  he  meant  them  to  have  their  effect 
unless  delivered  to  the  superior,  as  he  might  mean 
that  to  be  a  part  of  the  act  to  make  the  will  com- 
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^8*^  plete.  The  intention  of  leaving  them  with  her  caa 
March  17th.  never,  under  the  circumstances  in  which  he  lived, 
tim  coumM  be  satisfied  by  the  circumstance  of  finding  them  in 
TmmtHuM  the  convent.  He  was  living,  and  had  his  bnreav 
J.  wfcMuft  ^^  that  room  belonging  to  the  convent,  and  it  v 
ThrSwmiiior  inip<>88ible  upon  that  circumstance  to  say  that  ac 
HwnoBii.  cording  to  his  intention  he  had  left  them  with  her 
From  his  residence  he  could  not  avoid  leaving  then 
there.  This  is  fortified  by  what  follows.  Mn 
Johnson  lived  some  time,  and  he  never  left  an' 
paper  with  her,  or  delivered  any  to  her  successoi 
Certainly,  at  his  death,  the  abbess  had  no  notioi 
they  were  left  with  her ;  for  she  desires  the  will  t 
be  brought  to  her,  and  gets  possession  of  it.  Ii 
favour  of  an  heir-at-law,  whom  I  must  see  disia 
herited  by  nothing  but  a  clear  manifestation  c 
intention,  it  would  not  be  too  strong  to  say  the  tes 
tator  did  not  mean  his  will  to  be  consummate  unlei 
he  should  do  that  act  of  leaving  it  with  the  superic 
which  he  never  did.  But  there  is  another  ground 
not  whether  the  same  envelope  or  superscription 
evidence  that  the  testator  meant  these  should  be  th 
papers  referred  to ;  but  whether  I  must  of  necessi" 
collect  from  the  contents  of  the  will  that  they  shouT 
be  considered  the  same.  The  same  cover  is  nothic 
with  reference  to  the  statute,  and  the  superscri 
tion  has  not  three  witnesses.  The  true  question  i 
if  these  papers  were  found  in  the  bureau  with  tl 
will,  can  I  say  from  the  contents  of  the  will  thes 
two  papers  are  the  papers  referred  to?  Suppoi 
several  other  papers  were  found  with  them,  couldl 
say  this  will  would  have  enabled  me  to  select  the 
two  as  the  only  papers  referred  to  ?  The  rule  ar 
my  opinion  are,  that  the  will  has  not,  by  its  co^ 
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^^ta,  sufficiently  identified  these  papers  to  enable       184S. 
'^  ^  to  say  they  are  necessarily  incorporated  ;  if  not,    March  i7Ui. 
^-^  ej  are  not  attested  by  three  witnesses,  and  it  is   The  Coanteii 
^^c:imi(ted  on  all  hands  that  this  sort  of  disposition,     fAbamJ 
^^  ^698  the  antecedent  paper  is  incorporated,  cannot  j  w.^CmonB 
t>^  brought  within  the  rule  as  to  debts  and  legacies  xj^^'"^^ 
c^Siarged  on  real  estate  by  an  unattested  paper.     I     flnnoRD. 
c^-^annoty  therefore,  give  these  parties  their  legacies, 
fc^iaongh  I  regret  it."    To  be  sure,  a  stronger  case 
i  s^  its  circamstances  could  not  well  be,   leading 
^SmoBt  to  a  presumption  that  these  papers,  found 
^^saled  up  in  an  envelope  with  the  will,  should  be 
c^vDosidered  as  part  of  the  will.   The  Lord  Chancellor 
^"^sgretted  that  he  could  not  give  the  parties  their 
^^Sigacies;  as  a  private  individual,  he  had  no  doubt 
the  testator,  when  he  executed  his  will,  meant 
>  these  two  papers  should  have  effect ;  but  they 
^ere  not  necessarily  incorporated  with  or  made  part 
7  his  will,  and  being  unattested  they  consequently 
no  effect  as  a  disposition  of  real  property. 
I  have  cited  more  of  these  cases  than  might  be 
>^erwiae  requisite,  in  order  to  save  the  necessity  of 
^^▼erting  to  them  afterwards;   and  I  think  they 
zrlearly  show  that,  as  Lord  Eldon   says,  to  bring 
B^a  unattested  paper  within  the  rule  as  to  legacies 
c^lttrgedon  real  estate  by  such  papers,  it  must  be 
c^learly  identified  and  incorporated  in  the  will, 
i^m  How  with  respect  to  the  extent  to  which  real  pro- 

,  -i5\  P^  may  be  charged  with  legacies  by  an  unattested 
^^%  T^per,  nothing  can  be  more  clear  to  show  the  prin- 
^plethan  what  is  laid  down  by  Sir  William  Grant, 
^  -fioic  V.  Ounynghame  (a).  In  that  case,  the  ques- 
bon  was  whether  the  real  estate  should  be  charged 

(a)  12  Ves.  29. 
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1843.      with  all  the  legacies  bequeathed  by  an  instrument 
Mareh  17th.   to  be  executed  by  the  testator.     The  Master  of  the 
The  c^DtM  Rolls  said,  ^^  This  case  is  materially  different  froip 
^^^^i^jl^    any  that  have  been  hitherto  decided  ;  for  the  charge 
J  w.'cmoKBE  ^®  ^^  ^  ^^^y  peculiar  nature,  not  of  all  legacies  he 
Tha^T-  of  ®^*^^  afterwards  give,  but  of  all  such  legacies  aift  he 
HuTioui.    shall  afterwards  charge  upon  the  estate,  or  make^ 
payable  out  of  it/'     Now  if  the  real  estate  and  thesi 
personal  estate  had  been  charged  with  the  legacies^, 
the  general  legacies,  to  be  given  by  him,  one  as  m 
primary  fund,  the  other  to  assist,  then  the  charge 
upon  the  real  estate  would  have  been  a  good  charge^ 
but  as  it  was  only  to  remain  liable  to  the  charge  ^ 
such  legacies  as  he  should  afterwards  charge  on 
estate  or  may  make  payable  out  of  it,  the  Master  < 
the  Rolls  was  of  opinion  that  it  could  not  be  a  char 
on   the  land,  and  he  expresses  himself  in  the^ 
words  :  **  Suppose,  he  had  given  a  general  lega^= 
by  his  will,  that  would  not  be  charged  upon  iimm^ 
estate,  nor  a  general  legacy  by  a  codicil.     For  tiB.  s 
purpose  the  legatee  must  show,  that  the  legacy  vr'  ^ 
made  chageable  upon,  or  payable  out  of  the  r^^ 
estate.     That  seems  in  effect  a  reservation,  by  a  wSli 
duly  executed,  of  a  power  to  charge  the  real  estate  Ipj 
a  will  not  duly  attested.     When  a  man  by  a  will 
duly  executed  charges  all  legacies  generally,  ex- 
pressing his  resolution,  that  whenever  he  gives  them 
they  shall  be  a  charge,  it  is  determined,  that  when- 
ever given  they  shall  be  a  chaise.     But  according 
to  this,  it  is  not  in  the  duly  attested  will  alone  that 
you  find  the  charge,  but  the  intention  to  make  it  a 
charge  may  be  in  the  unattested  instrument,  the 
codicil."     Therefore  he  reasons  in  this  way  :  **  This 
is  only  an  attempt  to  reserve  by  a  will  duly  ex- 
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eda  power  to  charge  by  a  will  not  duly  executed.        184S. 
the  case  of  Hahergham  v.  Vincent.     It  might    Mareh  nth. 
ell  have  been  contended  in  that  instance  that  The  Omntm 
I  was  an  adoption  into  the  will  of  that  future     Fs\^Iut 
iment;  but  the  opinion  of  the  Lord  Chancellor  j^w.^'cloii* 
h%  Judges  was,  that  it  was  not  competent  to  a  y- ^^^.  ^ 
lo  give  himself  such  a  power,  viz.  a  power  to     Hurmmo. 
96  of  land  by  an  unattested  instrument.     That 
3  reservation  this  testator  attempts  to  make ; 
ilesB  he  thinks  fit,  when  he  makes  his  codicil, 
dare  his  intention  that  his  land  shall  be  charged 
the  l^^cy  or  annuity,  it  shall  not  be  charged/' 
lat  the  distinction  between  these  cases  is  this : 
where  landed  property  is  charged  by  a  will 
executed  for  the  general  payment  of  debts  and 
iea,  then  the  moment  it  is  shown  that  there  is 
t  or  legacy,  in  whatever  instrument  the  legacy 
be  given,  the  charge  attaches  upon  the  land. 
vhy  ?  not  by  virtue  of  the  unattested  instru- 
,  bat  by  virtue  of  the  duly  attested  instrument 
hich  the  land  had  been  charged.     That  is  the 
principle  on  which  the  cases  have  all  along 
eded, — that    you    may    incorporate    an    un- 
ited paper  into  a  will  that  is  duly  executed  by  a 
iently  clear  and  distinct  reference  to  it  with  re- 
to  which  there  can  be  no  mistake ;  and  that  when 
lave  once  charged  legacies  on  land  by  a  will 
executed,  that  being  a  general  charge  created 
le  will  itself,  you  render  the  land  subject  to  the 
lent  of  legacies,  given  by  whatever  form  of 
ament  they  may  be  given  ;  the  legacy  is  given 
le  instrument  which  gives  that  legacy,  but  the 
^  on  the  estate  is  made  by  the  executed  will. 
)W  the  same  doctrine  is  adopted  and  the  same 
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1B43.       argument  is  employed,  as  to  the  reservation  of 

Mtreh  17th.    power,  in  the  case  of  Hooper  v.  Goodwin  (a),  ai 

TheConntaM   io  Several  other  cases,  in  which  the  Master  of  tl 

FiftBriTJ     ^^^^  decided  that  the  line  has  always  been  drav 

J  w^oEiB  ^*^^^^  legacies   charged  upon  the  land,   as  i 

H'intt      auxiliary  fund,  and  a  portion  of  the  land  itself,  < 

Hmttobd.    the  produce  of  the  land  when  directed  to  be  sol 

He  says,  *^  The  principle  of  these  cases  may  be  d. 

putable ;"  that  is,  where  l^acies  are  in  themselii 

liable  to  the  same  considerations  as  debts.     It  w 

uncertain  what  a  man  might  owe  at  his  death  ;  ■ 

having  charged  his  estates  with  his  debts,  it « 

thought  that,  that  being  a  fund  so  fluctuating 

itself,  it  was  necessary  to  pay  debts  contracted  afl 

notwithstanding  the  Statute  of  Frauds.     So  con 

dering  that  it  was  uncertain  what  legacies  might  i 

g^ven  at  the  time  of  his  death,  they  were  considen 

on  the  same  principle  as  debts  contracted  after  tii 

date  of  the  will,  and  were  considered  to  be  chaigei 

by  the  will,  that  charge  on  the  land  having  beei 

created  by  a  duly  executed  instrument,  and  he  says 

**  The  principle  may  perhaps  be  disputable ;  butth> 

judges  by  whom  they  were  decided,  did  express! 

declare,  that  with  regard  to  a  charge  upon  Ian 

only,  and  by  consequence  to  the  produce  of  it, 

devise  cannot  be  made  or  altered  but  by  a  will  eii 

cuted  according  to  the  statute/* 

All  these  cases  go  on  the  principle  that,  in  ord 
to  effect  a  charge  on  land  by  an  unexecuted  instr 
ment,  the  charge  must  be  made  by  a  legally  ex 
cuted  will ;  and  consequently,  as  the  same  princi[ 
is  to  be  applied  now  to  a  will  of  personalty,  as  ft 

(a)  18  Vcs.  156. 
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merly  to  a  will  of  real  property,  the  charge  must  be       1843. 
fc/ a  paper  executed  according  to  law,  and  no  pro-    March  nth. 
q^ectife  power  can  be  given  to  a  testator  to  dispose   TbeConnteM 
c/his  personal  property  by  any  other  will  or  codicil     f/,b1^][ 
than  one  executed  according  to  the  provisions  of  the  ^  w'^m^.^ 
statute  now  in  force.  _  •^*"**. 

TboMironMof 

ouch  being  the  effect  of  the  cases  with  respect  to  UnrroiD. 
the  manner  in  which  property  can  be  disposed  of, 
as  the  law  at  present  stands,  and  being  of  opinion 
tiiat  the  reservation  of  such  power  is  not  legal,  that 
no  man  can  legally  claim  it,  the  next  question  to  be 
considered  is,  as  to  the  confirmation  of  these  papers 
hj  the  codicil  of  November,  1839,  which  applies  to 
two  of  these  codicils,  but  not  as  to  the  third,  for  that 
M  not  confirmed  by  that  codicil. 

Now  the  question  upon  this  part  of  the  case  de- 
pends very  much  upon  the  effect  which  is  to  be 
attributed  to  the  codicil  of  the  26th  April,  1 839.  [The 
Court  reaid  it  ante,  p.  470.  Paper  (C).]  The  question 
ii  whether  this  ratification  and  confirmation  of  the 
''said  will  and  codicib"  is  sufficient  to  give  effect 
to  the  two  other  codicils,  they  not  being  entitled  to 
probate  as  they  stand  by  themselves,  without  a  con- 
iinnation  of  them  ? 

This  IB  andoubtedly  a  very  important  point  in 
Vfispect  to  questions  which  are  continually  arising  in 
this  Court,  and  with  respect  to  which  at  present 
there  has  been  no  decision  given  in  Courts  of  Com- 
Bon  Law  upon  the  construction  of  the  statute.  I 
may  here  at  once  dispose  of  a  part  of  the  argument 
is  to  the  application  of  the  statute  to  codicib  to  a 
will  of  a  date  antecedent  to  the  time  the  statute  was 
to  come  into  operation  ;  for  it  is  declared  in  one  of 
the  sections,  that  the  act  should  not  apply  to  wiUs 
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1843,       executed  before  1st  January,  1838.     It  was  argaeop^ 

Bfirch  17th.    that  the  will  in  this  case  having  been  executed  pre^ 

The  coantM  viously  to  the  Ist  January,  1838,  the  codicils  als^c 

Tmi^u     ™"®t  ^^  supposed  to  have  the  same  date  themselvefes 

J  w'csouB  ^  ^^^  ^^*®  ^^  *^^  ^^^^  5  ^^*'  therefore,  it  was  ntrm 

Mifuc      necessary  that  they  should  be  executed  according  t^^ 

The  Miiqiiii  of  •;,  "^  rk       -r  t        t 

HnmFOMK    the  provisions  of  the  statute.     But  I  am  clearly  qq 
opinion  that  that  is  not  the  true  construction  of  th  m 
statute.     The  construction  which  the   Court  h^ 
put  upon  that  section  of  the  act  of  Parliament  ^ 
this,  that  wills  executed  between  the  date  of  thfl 
passing  of  the  act  and  the  day  on  which  it  can^ 
into  operation,  would  not  require  to  be  attested 
the  presence  of  two  witnesses ;  that  they  would 
valid,  notwithstanding  they  should  merely  be  si{ 
by  the  deceased,  as  far  as  personal  property  is 
cemed ;  but  that,  if  any  alteration  was  made 
these  wills  after  that  date,  then  that  alteration  m— ^ 
be  authenticated  in  the  manner  required  by  the  a^flc 
for  instance,  an  obliteration  made  after  1st  Janua —  r 
1838,  could  only  be  effectual  where  it  was  autb^(7 
ticated  by  the  subscription  of  the  testator  and  of  t.  tro 
witnesses,  in  the  manner  directed  by  the  act ;  a/* 
terations  must,  in  like  manner,  be  attested  by  tiro 
witnesses,  and  that  decision  has  been  upheld  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  case 
of  Brooke  v.  Kent     There  a  will  had  been  executed 
by  the  deceased  with  a  certain  amount  of  charge  on 
real  property,  and  there  had  been  an  alteration  or 
obliteration,  and  the  obliteration  was  so  complete 
that  it  could  not  be  made  out,  and  the  question 
before  this  Court  was,  whether  it  could  receive  evi- 
dence dehors  the  will,  in  order  to  show  what  the 
obliterated  words  had  been,  and  this  Court  was  of 
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pinion  that  it  could  not  receive  such  evidence,  not-       I8i^. 
"^thstanding  there  was  upon  the  outside  sheet  of  ^^'^^  ^'^^' 
ithe  will  a  writing  in  the  testator's  own  hand,  declar-  The  Count»i 
ing  what  the  words  obliterated  were.     It  will  be     Fbrrabm 
recollected  that  the  act  of  Parliament  declares  that  j.w."cnoiEB 
no  obliteration  or  alteration  in  a  will  shall  have  any  xhe^Atroukof 
effect  unless  executed  as  a  will.     The  Judicial  Com-    H««TfOBn. 
TOttee  were  of  a  different  opinion  ;  they  held  that 
evidence  might  be  received ;    but  they  also  held 
that  the   act   of  Parliament  did    apply  to  altera- 
tions made  subsequently  to  1838,  in  a  will  executed 
prior  to  that  date.     If  it  applies  to  an  alteration 
nmde  in  such  a  will,  a  fortiori,  it  applies  to  additions 
Wade  to  that  will  by  a  codicil  or  paper,  subsequently 
tQ  1838.     I  am  clearly  of  opinion  that  the  act  of 
I^arliament  does  apply,  and  that  no  codicil  executed 
^fter  the  let  of  January,  1 838,  can  be  valid,  unless 
^t  is  executed  according  to  the  provisions  of  the 
statute. 

But  the  question  is,  whether  this  codicil  which  is 
^executed,  can  give  effect  to  these  informal  instru- 
nients.  Now  this  part  of  the  case  in  some  measure 
depends  on  the  principle  in  Habergham  v.  Vincent, 
and  other  cases  cited  in  argument.  Smart  v.  Pru- 
;eim,  and  Dillon  v.  Harris  (a),  which  last  case  is 
nmch  of  the  same  description,  where  papers  failed 
for  want  of  a  sufficient  identification.  I  say  that 
much  depends  upon  the  principle  which  was  laid 
down  and  acted  upon  in  those  cases.  These  are 
imperfect  instruments ;  they  are  invalid  as  codicils, 
consequently  they  are  not  codicils,  and  they  can 
per  se  have  no  effect  or  operation.  If  they  are  to 
bave  effect  and  operation,  it  must  be  by  a  codicil 

(a)  4  Bligh.  N.  S.  321. 
VOL.  III.  L  L 
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1848.  which  ratifies  and  confirms  all  former  wills  and  co« 
March  17th.  cils.  Then  comes  a  very  important  question,  whetb 
The  Countets  tbesc  UDexecotcd  papers  are  to  be  considered  as  co< 
fAha^u  cils  or  not,  and  as  confirmed  and  ratified  by  this  insti 
J.  wrctoKiE  ™^n^9  ^°d  ^i*^  to  have  effect  in  consequence  of  it.  H< 
The*ff"^of  ^®  ^^  great  difficulty,  and  the  great  point  of  the  ca 
Hbrtiord.  There  is  no  doubt  whatever,  and  it  is  not  necessar} 
refer  to  authorities  for  that  purpose,  that  all  codi< 
are  parts  of  a  will,  and  that  a  codicil  referring  t 
will  and  professing  to  republish  a  will,  will  also 
a  republication  of  the  codicils  attached  to  that  w 
and  numerous  cases  have  been  cited,  and  strc 
cases,  to  show  the  manner  in  which  that  doctr 
has  been  applied ;  and  I  entirely  assent  to  the  d 
trine,  that  if  a  will  is  republished,  the  codicils 
that  will  are  also  republished.  It  has  been  held 
a  variety  of  cases,  with  respect  to  the  construct] 
of  wills  and  their  operation  upon  real  property,  tl 
an  unexecuted  codicil  may,  by  a  properly  attest 
instrument  be  rendered  valid  and  effectual  by  repi 
lication.  The  case  of  Utterton  v.  Robins  (a),  whi 
was  referred  to  in  argument,  is  a  strong  case  to  sb 
that  a  codicil  referring  to  an  unexecuted  paper, 
without  even  referring  to  it,  provided  it  is  writ: 
on  the  same  sheet  of  paper,  would  give  effect  to  C 
codicil,  though  of  itself  it  was  not  executed,  so  ai 
pass  real  estate.  But  the  great  question  here  is. 
to  the  description  given  of  the  instruments,  whetJ 
they  are  meant  and  intended  to  be  revived  by  i 
deceased  Marquis  and  made  effectual,  and  wheth 
if  he  so  meant  and  intended  to  revive  them,  it  v 
possible  he  should  give  them  that  effect. 

(a)  1  Ad.  &  Ellis,  423. 
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Now  from  the  cases  referred  to  in  argument,  as       ^^'^^' 
bearing  upon  the  subject,  it  is  clear  that  where    Marchnth. 
codicils  have  been  written  on  the  same  sheet  of  Thec^untew 
paper  with  the  will,  the  execution  of  these  codicils      Ffrraris 
is  held  to  have  been  a  sufficient  republication  of  j.  w?  Chokbr 


them,  there  being  an   internal  annexation,  with  The^'Sarqdsof 
respect  to  which   there  was  no  doubt   whatever.    Hi«TFoai>. 
The  case  of  De  Bathe  v.  Lord  Fingal  (a),  was  the 
case  of  an  appointment  of  a  guardian  to  children  by 
a  will  having  only  one  witness,  whereas  by  the  sta- 
tute 12  Car.  2,  c.  54,  in  order  to  render  valid  a  tes- 
tamentary appointment  of  guardians,  two  witnesses 
are  required ;  it  was  held,  however,  that  though  the 
will  was  imperfectly  attested,  it  was  rendered  per- 
fect by  a  codicil  duly  attested,  by  its  being  declared 
to  be  a  codicil  to  a  will  '^  hereunto  annexed,"  on 
the  same  sheet  of  paper,  the  Master  of  the  Rolls 
bidding  that  it  amounted  to  a  re-execution  and  re- 
pablication.     Therefore,  there  was  a  reference  to 
an  instrument  being  on  the  same  sheet  of  paper  to 
which  it  referred ;  again,  in  another  case  cited  in 
argument.  Doe  dem.  Williams  v.  Evans  (Ji)  the  will, 
perportingtodisposeof  freehold  property,  was  neither 
signed  nor  attested,  but  reference  was  made  in  a 
codicil  to  the  **  foregoing  will .''  *<  I  make  a  codicil 
to  the  foregoing  will.''     It  was  held  that  the  attes- 
tation extended  to  all ;  and  Mr.  Baron  Bayley  said, 
that  if  the  codicil  had  not  referred  to  the  will,  he 
ihoald  have  thought  that  it  did  not  set  set  up  the 
iastmment.    But  in  the  case  of  Gordon  v.  Reay  (c), 
the  Vice-Chancellor  was  of  opinion  that  a  second 

(a)  16  Ve8. 167.  (6)  1  Cromp.&  Mees.  42. 

(c)  5  Sim,  274. 

L  l2 
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1843,  codicil,  duly  attested,  which  recited  a  will  wh  i  ^  '^" 
March  17th.  was  also  duly  attested  by  date  which  expressly  co^^^^"' 
The  Countefls  firmed  all  provisions  and  bequests  in  favour  oiW  ^^  ^ 

Fiiimr^tt     particular  individual  amounted  to  a  republication      -^^ 
J.  w.^'^oiiB  ^^  fi^s^  codicil  unattested  charging  freehold  landJ-^ 
Th/Mi3J5«uiof  Therefore  there  can  be  no  doubt,  that  if  this  pap^^^^P^^ 
HiRTFORD.    had   been   written   on  the   same   sheet,    and   ha-^^^^^ 
referred  to  these  codicils,  or  any  of  them,  ths^^^*^^ 
would  have  been  a  good  republication,  and  hav"^^"-^V( 
given  effect  to  them;  that  the   attestation  migfad^'S^ 
with  propriety  have  been  applied  to  them.     It  wai»"^»va« 
held  by  this  Court,  upon  motion,  in  the  case  c^        oi 
The  Goods  of  Smith  {a)^  where  the  attested  codicfsi^  icil 
was  upon  the  same  sheet  of  paper  with  a  previoinr  ^us 
unattested  codicil,  that  it  was   sufficient  to  gi^K^^^ve 
effect  to  that  codicil.     But  here  the  great  difficul*^  M^  Ity 
arises  from  the  description  given  by  this  paper.     Z  Is 

it  clearly  manifested  upon  the  face  of  this  pap#^^:^er 
that  it  was  the  intention  of  the  testator  to  give  effe^^TTect 
to  these  unexecuted  codicils  by  the  general  descrii  Op- 
tion  '* codicils?"     If  not,  does   not  the  case  fsTStrfall 
within  the  rule  laid  down  by  Lord  Eldon  in  Smc^^^^Mort 
y.  PrujeaUj  that  he  eannot  conjecture,  that  it  mi^  ^ust 
be  so  plain  and  manifest  that  there  can  be  no  m.^=3is- 
take  ?     The  Court  is  not  at  liberty  to  indulge      ^  ia 
conjecture.     He  says,  "  Judging  as  a  private  in        d/. 
vidual,  there  can  be  no  doubt,  that  when  he  execu'^Tfea^     ^ 
the  will,  he  meant  that  that  instrument  and  th^3$^ 
two  letters  should  have  effect ;  but,  unless  the  rul^  of     — ^ 
law  allows  me,  I  cannot  establish  the   *  letters.' ''          ^ 
He  was  of  opinion  that  the  rule  of  law  did  not  war-  , 

rant  him,  and  he  decided  that  there  was  a  failure  of 

(a)  2  Curt  796. 
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^TXH)(  of  identity.     So  in  Dillon  v.  Harris^   and       1843. 
tber  cases  referred  to  in  the  argument.  March  i7th. 

Now  how  stands  the  case  ?  I  may  feel  strongly  The  coaateM 
3 at  it  was  the  intention  of  Lord  (lertford  that  the  fberaus 
apers  should  have  eflfect,  notwithstanding  they  j  w.'cIokee 
ere  not  executed  according  to  law  ;  but  I  have  xiie*ffM*ittof 
reat  doubts  and  great  difficulty  in  coming  to  the  HnxroED. 
>iicIn8ion  that  he  does  by  the  description  of  *'co- 
icils"  legally  express  that  intention,  so  as  to  leave 
3  doubt  upon  the  mind  of  the  Court.  The  diffi- 
ilty  arises  upon  these  points :  there  are  two  sets  of 
tstmments  to  which  the  description  may  apply. 
IS  contended  that  it  may  apply  to  the  unattested 
struments,  because  the  testator  describes  them  as 
Kiicils.  It  is  clear  that  the  description  may  apply 
'  another  class  of  papers,  namely,  those  duly  exc- 
ited ;  because  they  are  codicils,  they  are  codicils 
'  the  will:  and,  although  it  was  strongly  urged 
lat  there  was  no  necessity  for  the  ratification  and 
»iifinnation  of  an  instrument  duly  executed  accord- 
g  to  the  law,  as  it  stood,  and  therefore  the  Court 
ust  attribute  this  ratification  and  confirmation  to 
le  codicils,  which,  without  such  ratification  and 
^nfirmation,  would  have  no  efiect;  yet  I  think  the 
tree  of  that  ailment  is  met  by  the  observation, 
lat  there  were  other  codicils ;  that  this  codicil  con- 
irmed  and  ratified  what  he  had  before  done,  I>efore 
t  became  necessary  to  confirm  and  ratify  them — 
when  these  codicils  which  were  executed  according 
to  the  law  as  it  then  stood,  were  entitled  to  have 
effect.  What  is  done  in  this  class  of  cases  ?  Lord 
Hdcm,  in  Smart  v.  Prujean,  said,  "  Suppose,  there 
»eTe  other  papers,  could  I  select  some  as  the  pac^T^ 
referred  to?     I  may  conjecture,  but  the  fact  mim 
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t848>      be  »o  manifest  that  there  can  be  no  doubt  or  di^S 

March  17th.   culty."    So  here ;  must  not  I  have  it  clear  upon  ihmm 

TbeCimnteM  facc  of  the  papers  themselves?     The  Marquis  waa 

FraBisBT    not  in  possession  of  one  of  the  papers ;  he  delivered 

J.  wf^ftOEim  ^^  to  ^^^  Countess  de  Zichy  Ferraris.     But  can  K 

Thi^Suiiof^^y  ^P^°  '^^®  general  description,  which,  it  haa. 

HiMTOHo.    been  argued,  removes  all  necessity  for  a  more  parti-  j 

cular  description ;  that  the  testator  meant  to  include  i 

in  the  description  of  codicils  those  not  entitled  U^ 

that  description  ?    They  were  not  codicils  in  the  ey  ^ 

of  the  law. 

A  good  deal  has  been  said  in  reference  to  iirM 
construction  to  be  given  to  technical  words,  anus 
the  use  which  is  supposed  to  have  been  made 
them  by  the  testator,  and  many  cases  were  advert**  z: 
to,  into  which  it  is  not  necessary  for  the  Court 
enter  particularly,  to  show  that  prmdfade  the  co^z: 
struction  to  be  given  to  technical  words  must  V^ 
that  which  they  bear  in  their  technical  sense ;  t=Ji 
that,  where  it  appeared  from  the  context  that^^ 
was  not  the  intention  of  the  testator  to  use  them  ^^m 
that  sense,   then  the   more   popular  sense  mi^sS 
be  given   to  them.      And    amongst  other  caf — "sc 
was  cited  that  of  WHJAMon  v.  Adam  (a).     That  c-  Mst 
was  cited  for  another  purpose   in  the   argum^'i74 
— for  the  purpose  of  showing  the  necessity  of  9 
distinct  reference  to  a  paper  intended  to  be  incor- 
porated with  an  attested  instrument.     But  upon  a 
part  of  the  case,  a  question  arose  with  respect  to  the 
description  of  ^^  children,"  in  the  will  of  the  testa- 
tor ;  Lord  Eldon  expressed  himself  in  these  words, 
(p.  462) :     "  The  rule  cannot  be  stated  too  broadly, 

(a)  1  Yes.  &  B.  422.  445.  462. 
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"^l^at  the  description,  *  child/  *  son/  '  issue/  every  1843. 

'^wrord  of  that  species,  must  be  taken  primd  facie  to  MMt*  ntiu 

'  Intimate  child,  son,  or  issue  /  but  the  true  TiM^dntiM 


question  here  is,  whether  it  appears,  by  what  we  call     fLraeis 
^oAcient  description,  or  necessary  implication,  that  j  w."cbokee 
^he  testator  did  mean  these  illegitimate  chfldren/'  xheSalwSMot 
.And  in  that  case  it  was  the  opinion  of  Lord  Eldon,    H£nFOED. 
^^liat  the  term  *^  children"  meant  the  illegitimate 
children  of  the  testator.     Now  the  question  had 
^>een  before  him  previously,  and  he  requested  the 
aasistance  of  three  of  the  Common  Law  Judges,  who 
gave  their  opinion  in  writing,  upon  the  interpretation 
^nd  ooDStraction  of  the  will  upon  the  word  '*  chil- 
dren," which  is  used  there ;  as  to  who  were  intended 
by  that  term ;  and  the  Common  Law  Judges  seem 
te  hnre  been  of  opinion,  coinciding  with  his  Lord- 
^ip  in  the  general  interpretation,  that  illegitimate 
children  were  intended ;  yet  they  seem  to  intimate 
^n  o(Hnion  that  Intimate  and  illegitimate  children 
^ight  be  included  under  the  same  description  of 
**  children,"  and  take  shares  together.    Lord  Eldon 
^us  expresses  himself:  ^*  It  was  further  agued  with 
great  force,  that  if  the  testator  had  lived  until  the 
death  of  his  wife,  as  he  did,  and  had  afterwards 
Hurried  Ann  Lewis,  and  had  legitimate  children  by 
W,  thoae  children  must  have  taken ;  and  legitimate 
ud  ill^timate  children  cannot  both  take  under 
Ae  same  description ;  and  it  would  be  very  difficult 
topenoade  me  that  they  can."   Lord  Eldon,  there- 
fane,  expresses  strongly  his  opinion,  that  it  would 
be  very  difficult  to  persuade  him  that  legitimate  and 
iDegitimate  children  could  take  under  the  same 
description  of  "children."     He  expresses  his  dif- 
ference of  opinion  from  the  Common  Law  Judges,  by 
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1843.  are  not  entitled  to  the  probate  of  the  Court ;  t 
Mwch  17A.  are  not  executed  according  to  the  provisions  of 
TheCoontets  act  of  parliament;  and  the  subsequent  ratifica 

Tip  Ttmfv 

Ferraris     by  a  regularly  executed  instrument  is  not  suffic 

J.  w/croksb  to  gJ^®  them  effect  and  operation.     With  respe 

Thefb^wMoi  ^"^^  paper  of  May,  1840,  there  is  no  ratificatic 

HBETFORa    that;  the  codicil  ratifying  and  confirming  the 

and  codicils  is  dated  in  April,  1839,  and  co 

quently  it  could  have  no  prospective  operation  i 

codicils  executed  afterwards ;  and  the  course  J  i 

take,  is  to  reject  these  two  allegations. 

I  reject  the  allegations  and  decree  the  expe 
to  be  paid  out  of  the  estate.  I  should  be  n 
better  pleased,  and  it  would  be  more  satisfactoi 
my  mind,  that  the  case  should  he  decided  by  app 
I  should  then  have  sonie  sure  ground  on  wht 
can  proceed  in  other  cases. 


1843. 


Febraary22Qd.  DrUMMOND  OQainst  PaRISH. 

May  19th.  ^ 

Construction  of      Major-General  Drummond  died  at  Wooh 

the  1 1  th  section  ,         ,  --  -.r^^r*  ai 

oftheivict    on  the   1st  of  January,  1843.     At  the  time  ol 

c.  26,  which        j  i  /««  i     i  i*  •     • 

enacu,"That  deccase  uc  WHS  an  otncer,  holding  a  commissio 
utf f;;..i  Her  Majesty's  army,  filling  the  office  of  Dire 
ma*'^'*^*'*of'  ^^'^^^^  ^f  ^^^  royal  artillery,  and  was  on  full- 
bis  personal      A  testamentary  paper  was  found  locked  up 

estate  as  he.  . 

might  have  private  rcpository  of  the  deceased ;  it  was  datec 
mdSngofThe*  26th  of  Juuc,  1842,  it  was  signed  by  the  dece 
^^**  and  had  a  seal  opposite  to  the  signature  ;  it  wa 

attested  by  witnesses. 

This  paper  was  propounded  as  the  last  will 

testament  of  the  deceased  ;  the  allegation  propo 

ing  the  paper  pleaded, 
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4th  Article.— That  the  1 1  th  section  of  the  1  Vict.       1843. 
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c26,  provides*  "  That  any  soldier,  being  in  actual  Febmary  22nd. 
militaiy  service,  or  any  mariner  or  seaman  being  at  drummowd 
sea,  may  dispose  of  his  personal  estate  as  he  might  pi^»u. 
bavc  done  before  the  making  of  this  act.** — 6th 
Article.  That  the  deceased  party,  at  the  date  of  his 
will,  and  at  the  time  of  his  death,  was  a  major- 
general  in  Her  Majesty's  army,  on  full-pay,  and 
beld  the  appointment  of  Director-General  of  the 
n>7al  artillery,  and  received  the  full-pay  and  allow- 
iocea  of  such  appointment.  That  the  duties  of  his 
<^  extended  to  the  troops  of  the  royal  artillery, 
abroad,  as  well  as  in  England  ;  that  he  was  liable 
to  be  tried  by  court-martial,  and  was  subject  in 
allrespects  to  military  law ;  that  he  was,  accordingly, 
liable  to  be  sent  abroad  upon  foreign  service,  when- 
ever it  might  be  required  ;  and  was  as  completely, 
to  all  intents  and  purposes,  in  the  actual  service  of 
Her  Majesty,  as  if  he  had  been  in  the  command  of, 
or  serving  with  a  British  regiment  on  foreign 
service. 

The  admission  of  this  allegation  was  opposed  on 
Wialf  of  the  next  of  kin  of  the  deceased,  by 

The  Queen's  Advocate j 

This  will  does  not  come  within  the  exceptive 
section  of  the  Wills  Act.  The  exception  only  ap- 
plies to  a  soldier  in  actual  warfare,  or  so  circum- 
*Uiced  that  he  cannot  comply  with  the  requisite 
solemnities,  prescribed  by  the  9th  section ;  as  for 
^'^^^^nce,  on  a  station,  where  he  cannot  obtain  legal 
advice  and  assistance.  The  Legislature  did  not 
intend  to  favour  the  soldier  more  than  the  seaman, 
andthe  words '*  actual  military"  were  used  in  the 
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^^^       same  limited  sense,  with  respect  to  a  soldier,  as  X\r% 

Febnitry22n<L  words  "  at  sea,"  in  the  case  of  a  seaman.  A  seams^ 

DftUMMOND    on  board  a  guard-ship,  moored  in  harbour,  is  n^ 

tIrTu.       *'  at  sea"  within  the  meaning  of  the  act,  Lo7'd  Hufjs^ 

Seymour's  case  (a),  yet  he  may  fairly  be  said  to  W 

as  much  at  sea,  as  General  Drummond,  living 

Woolwich,  can  be  said  to  be  **  in  actual  milita^A 

service."    If  it  was  intended  to  confer  this  privile?^^ 

on  all  soldiers,  without  reference  to  circumstance*  ^ 

the  Legislature  would  have  said  ''  any  soldier  in  HE 

Majesty's  service.''    If  any  limit  is  to  imposed  on  ^ — 

exception,  its  extent  must  be  sought  for  in  the  ci 

law,  from  whence  the  exception  was  borrow-i^ 
The  Digest,  lib.  29,  tit.  1 ;  The  Code,  lib.  6.  tit.  ^ 
The  Institutes,  lib.  2,  tit.  11;  Domat.  Civil  h^SL 
vol.  2,  lib.  3,  s.  15 ;  Justinian  (Dr.  Harris's  ^^ 
tion);  Godolphin,  cap.  5.  p.  16. 

Twiss,  (same  side)  cited,  Swinburne,  part  1,  c.  ^^4 
Huberts  Prsel.  Jur.  Civ.  lib.  2,  tit.   11;/.  Fi^rf^ 
lib.  29,  tit.  1 ;  P.  Voet,  lib.  2,  tit.  11  ;  Mt/singr^, 
lib.  2,  tit.  1 1 ;  Durandus,  lib.  2,  part  2 ;  Hostiemsu, 
lib.  3,  tit.  26;  Gail,  lib.  2,  Obs.  113;  Donellus, 
tit.  21 ;  Viglius,  tit.  10  ;  Puffendorf,  Obs.  187,  s.  3; 
Surge  on    Colonial   Law,   vol.  4,   p.  394 ;    Cade 
Civil,  lib.  3,  tit.  2,  s.  2 ;  Pothier  on  Treaties,  vol.5, 
tit.  16 ;  Code  Civil  of  Sardinia,  lib.  3,  tit.  2  ;  Code 
of  The  Two  Sicilies,  c.  6,  s.   11.     By  the  law  of 
Spain,  the  testaments  of  soldiers  who  are  in  actual 
service, "  enguerra  actuel,**  donot  require  the  solem* 
nity  which  is  enjoined  for  other  testaments.  In  1512, 
Maximilian  I.,  in  the  Ordinatio  NotoriatuSy  issued 
at  the  diet  of  Cologne,  ordained,  that  the    word 
''  expeditio''  should  be  confined  to  '*  mUites  in  add  sen 
(a)  2  Cur£.  339. 
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conjiktu  canstituti.*'    The  Corpus  Juris  Frederid,       ^^^^^ 
part  2,  lib.  7,  tit.  2,  thus  states  the  law  of  Prussia, —  February  22nd. 
**Theprivilege  of  military  testamentsshall  belimited     Drvmmond 
tc  the  soldiers  in  the  field  of  battle,  in  a  besieged       pf  hi"h. 
tcwn,  on  a  inarch,  in  a  frontier  garrison,  and  when 
^wounded  or  sick/'     In  Mecklenburgh  and  West- 
phalia the  law  is  the  same  as  that  of  Prussia,     In 
Bavaria  the  law  follows  strictly  the  ordinance  of 
Afaximilian.     Holland  observes  the  rules  of  the 
Ciril  Law, 

Haggard,  in  support  of  the  allegation. 
The  proper  and  intelligible  distinction  between  a 
tidier  in  actual  military  service  and  a  soldier  not 
80,  is,  a  soldier  on  full-pay,  or  on  half-pay.     A  sol- 
dier, on  half-pay,  is  still  liable  to  be  called  upon  to 
8erve  his  country,  but  he  is  not  in  actual  military 
service.     Foreign  codes  and  laws  cannot  furnish  a 
JTBle,  whereby  to  construe  an  act  of  Parliament,  apply- 
ing to  the  British  army ;  non  constat,  that  the  regula- 
tions of  any  foreign  armies  are  similar  to  those  of  the 
British.     With  regard  to  the  meaning  of  the  word 
'^fxpedilio''  the  commentators  differ,   Cujacius  Con- 
««ft,  49,  says,  "  Testamentum  valere  jure  militarij 
fdemdnanjfiat  inprocinctUy  modofiatin  expeditionej 
i^eastrisj  in  stativis.''    Therefore,  according  to  this 
commentator,  the  exception  was  extended  to  a  sol- 
<8er  in  garrison  :  this  is  strictly  the  case  with  Ge- 
Qml  Drummond;   Woolwich   is   a  garrison,  the 
gates  are  closed  at  night,  and  General  Drummond 
Goold  not  be  absent  without  leave.     He  also  cited 
BePhpps  (a),  Re  Hayes  (i),  Morrell  v.  Morrell  (c), 
Re  Ley  (<2),  Re  Doiialdson  {e). 

(a)  2  Curt.  338.  (6)  2  Curt.  368.  (c)  1  Hagg.  51. 

(d)  2  Curt.  76.  (c)  2  Curt.  368. 
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1843.  Prattj  (same  side.) — ^The  distinction,  betweeni 

Febniaiy22nd.  soldier,  OH  fiill  and  half-pay,  isone  nniversally  reco^ 
Db^omd    nised  among  military  audiorities,  and  8uppli€Sthetx*u€ 
^^.      interpretation  of  the  words  "^  in  actual  military  ser- 
vice."^ In  the  case  of  Bowler  v.  Owen  (a),  a  question 
arose,  ivhether  an  out-pensioner  of  Chelsea  College 
was  entitled  to  the  benefit  of  a  clause  in  the  Mutiny 
Act,  whereby  a  soldier  in  Her  Majesty's  service  w^ 
not  liable  to  be  arrested,  unless  he  owed  a  sum  ^ 
money  to  a  certain  amount.  It  was  there  contended^ 
that  a  man  who  has  once  been  in  the  army  does  nc^ 
lose  his  military  character  by  being  placed  on  half-pa]^ 
but  the  Court  held  he  was  not  entitled  to  the  privi'^ 
lege,  being  under  no  military  discipline.   In  Brad^^ 
ley  V.  Arthur  (6),  Justice  Bayley  takes  a  distinction^ 
between  employed  and  unemployed  officers,  and  g^ve^ 
it  as  his  opinion,  that  employed  officers  in  pay,^ 
although  uncommissioned,  came  within  the  Mutiny^ 
Act    To  the  same  effect  is  M^ Arthur  on  Courtis 
Martial,  p.  190—198. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
May  19th.  This  qucstiou  relates  to  a  paper  which  is  pro^ 
pounded  as  the  last  will  and  testament  of  Majors 
General  Drummond,  who  died  in  the  month  cz 
January,  in  the  present  year.  The  paper  is  all  i=:^ 
the  handwriting  of  the  deceased ;  it  is  dated  tL-« 
26th  of  June,  1842,  signed  by  him,  and  sealed,  hfot^ 
it  is  not  attested  by  witnesses,  so  that,  under  th  -^ 
general  provisions  of  the  26th  cap.  of  1  Vict,  thl^ 
paper  is  not  entitled  to  probate  ;-7-I  say  the  genera:^ 
provisions  of  the  act,   because  the  paper  is  pro^ 

(a)  Barnes's  Notes,  432.  (b)  4  B.  &  Cres.  aos  ^ 

6  Dow.  &  Ryl.  421. 
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iiiided  as  a  good  and  valid  disposition  of  pro-  1843. 
iff  as  coming  under  the  exception  of  the  1 1th  May  mh. 
tkm  of  the  act,  which  enacts,  *'  That  any  soldier,  dr^omd 
ig  in  actual  military  service^  or  any  mariner  or  pf^'^^^ 
BEQy  being  at  sea,  may  dispose  of  his  personal 
te  aa  he  might  have  done  before  the  passing  of 
act/'  Now  it  was  contended,  when  the  admis- 
£ty  of  this  allegation  was  debated,  that  this 
ilege  extended  to  soldiers  of  all  degrees,  and 
er  any  circumstances,  with  this  exception,  that 
"e  might  be  a  distinction  between  soldiers  on 
-pay,  and  on  half-pay,  but  that  otherwise  all 
10118  belonging  to  the  British  army  are  to  be 
ndered  as  being  on  actual  military  service. 
nmiog  this  to  be  the  construction  of  the  act  of 
liament,  the  effect  would  be  to  give  to  every 
ier  on  full-pay,  from  the  recruit  of  to-day  to  the 
m%  general  in  the  service,  a  disposition  over 
lonal  property,  not  only  by  a  writing  unattested 
Rvitnesses,  but  by  a  will  made  by  word  of  mouth. 
t  exceptive  clause,  in  the  present  Wills  Act,  is  the 
\e  as  that  in  the  Statute  of  Frauds,  by  which  last 
ute  it  became,  for  the  first  time,  necessary  that  all 
b  of  personal  property  should  be  in  writing ;  there- 
by aa  I  have  said,  it  would  give  to  all  soldiers,  on 
•^pay,  taking  that  to  be  the  interpretation  of  the 
-da,  **  actual  military  service,"  the  power  of  dis- 
ing  of  property  in  any  manner^  as  they  might 
re  done  previously  to  the  act  passing ;  and  con- 
oently,  as  before  the  act  of  Charles  2,  a  will, 
de  by  word  of  mouth,  would  have  been  as  opera- 
3  as  a  will  executed  in  the  most  formal  manner, 
t  ^ect  of  this  clause  would  be,  to  give,  at  the 
sent  day,  validity  to  the  most  informal  will. 


528  CASES    DETERMINED    IN    THE 

1843> This  is  indeed  a  most  startling  proposition ;  i 

May  i9tb.  geems  hardly  possible  that  it  should  be  the  intentioi 
Drummond  of  the  Legislature  to  except  out  of  the  present  Willi 
Pamm.  Act  so  large  a  body  of  persons  as  the  British  arm] 
now  consists  of,  or  indeed  as  in  the  times  of  Charle 
the  2nd  it  was  composed  of.  It  is  to  be  remem 
bered  that  the  exception  was  first  made  when  tin 
Statute  of  Frauds  was  passed  (a.  d.  1676),  it  mue 
therefore  be  considered  with  reference  to  the  circuia 
stances  ofthat  time,  for  the  1 1th  section  of  the  preser 
act  is  only  a  continuation  of  the  privilege  grants 
to  soldiers  and  mariners  in  the  time  of  Charles  2ih 
Prior  to  the  Statute  of  Frauds,  a  will  might  is 
only  be  made  by  word  of  mouth,  but  the  m«i 
solemn  will  might  be  revoked  by  word  of  mouths 
will  executed  in  the  presence  of  witnesses  might 
revoked  by  parol.  What  would  be  the  effect,  wt; 
would  be  the  state  in  which  the  whole  of  the  Britm 
army  would  be  placed,  if  this  clause  were  now 
have  universal  operation  among  that  large  bod  j 
In  the  present  case  the  will  is  one  which  undouJ^t* 
edly  the  Court  would  be  most  anxious  to  support, 
if  it  can ;  it  is  a  holograph,  and  therefore  is  not 
liable  to  the  suspicion  of  being  a  forgery,  as  might 
be  the  case  in  respect  to  a  will  in  which  the  signa- 
ture only  was  in  the  handwriting  of  the  deceased ; 
it  is  a  will  written  with  great  care ;  it  was  kept  b]f 
the  testator  in  his  private  repository ;  there  is  nc 
question  that  it  is  the  act  of  the  deceased ;  the  onlj 
question  is,  is  it  a  will  which  can  be  carried  intc 
effect?  It  also  unfortunately  happens,  that  if  thii 
holograph  paper  can  be  supported,  the  Court  mus 
include  in  such  a  determination  papers  less  forma 
than  this,  wills  by  parol ;  for  it  is  only  by  shewing 
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^'^Utthe  excejption  extends  to  all  classes  of  the  army,       1843. 
^nd  to  all  descriptions  of  testamentary  disposition,  ~Aiay  i9ih. 
^attfais  paper  can  be  supported.  I  much  doubt  whe-    dr^ono 
ther  if  this  privilege  could  be  maintained  it  would      pf^*^* 
be  for  the  benefit  of  the  army  at  large  ;  the  effect 
of  such  a  decision  would  be  to  open  on  the  British 
fioldier  all  the  mischief  which  the  Statute  of  Frauds 
and  the  present  Wills  Act  intended  to  guard  against ; 
such  must  be  the  case  if  the  Court  holds,  that  every 
soldier  on  full  or  half-pay  may  make  a  will   by 
parol,  or  a  will  in  writing  without  witnesses.     The 
Court  must  look  to  the  principle  intended  to  be 
adopted  into  this  act,  as  also  into  the  Statute  of 
Frauds.     The  words  are,  **  no  soldier  beitig  in  actual 
9iiUtary  service f'*  these  words  must  have  some  mean- 
ing, it  cannot  be,  that  they  would  be  added  to  the 
word  ^*  soldier"  unless  it  were  intended  to  impose 
tome  limitation  as  to  the  particular  class  of  soldier 
to  whom  they  were  intended  to  apply  ;  if  it  were 
intended  to  comprise  in  the  exceptive  clause  all 
classes  and  grades  of  persons  in  the  service,  there 
coold  be  no  necessity  for  the  insertion  of  the  words 
*' actual  military  service."     The  Court  must  endea- 
vour to  see  whether  it  cannot  find  some  meaning 
fer  these  words,  and  some  reason  for  their  insertion 
ID  the  two  Acts  of  Parliament. 

In  the  very  elaborate  arguments  addressed  to  the 

Court  by  the  learned  counsel  on  both  sides,  the 

Coart  has  not  been  referred  to  any  case  where  a 

Judicial  decision  has  been  come  to  on  this  point, 

and,  with  the  exception  of  a  case  to  which  the  Court 

itadf  had  referred,  and  to  which  it  will  presently 

advert,  the  Court  is  not  aware  of  any  case  which 

has  occurred  with  respect  to  the  will  of  a  soldier, 

YOl>.   III.  M  M 
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1843.      The  only  decisions  of  which  the  Court  is  aware,  ar 
"May  i9ih.    With  Tcspect  to  thc  Corresponding  part  of  the  claus*. 
dr^omd    as  to  the  wills  of  mariners  or  seamen,  as  to  whic 
pTh^m.      Mme  few  cases  have  occurred,  and  I  allude 

particular  to  the  case  of  Lord  Hugh  Seymour  (e 
That  was  a  case  in  which  the  testator  was  Co« 
mander-in-Chief  of  the  Naval  force  at  Jamai<« 
but  lived  on  shore  at  the  official  residence,  I 
family  and  establishment  were  on  shore;  in  ill 
case  it  was  held  that  the  testator  did  not  con 
within  the  exceptive  clause  relating  to  mariners  6 
sea;  and  consequently  a  nuncupative  will  made  b 
him  on  shore  was  pronounced  to  be  invalid,  and  tis 
allegation  propounding  it  was  rejected.  One  c 
two  other  cases  have  occurred,  in  which  that  ca^ 
has  been  referred  to,  but,  with  these  exceptions, 
am  not  aware  that  the  discussion  on  this  section  o 
the  act  has  gone  further  than  a  question  on  motion 
the  Court  has  in  some  few  cases,  where  the  poin 
admitted  of  no  doubt,  acted  on  the  certificate  of  thi 
War  Office.  It  has  now  become  a  matter  of  im 
portance  that  this  question  should  be  solemnb 
determined  as  to  the  description  of  persons  comin| 
within  the  exception  of  the  1 1th  section  of  the  Will 
Act.  It  certainly  would  have  been  a  matter  of  soni< 
surprise  that  so  few  cases  should  have  occurred  ii 
which  it  has  been  necessary  to  consider  the  effect  c 
this  clause,  if  the  fact  were  not  accounted  for  by  th 
reflection  of  how  unsafe  a  thing  it  is  to  trust  to  will 
made  by  word  of  mouth  when  the  mode  of  dii 
posing  of  personal  property,  according  to  the  law  < 
England,  is  so  simple,  and  requires  so  few  solemni 
ties ;  and  when,  as  is  quite  manifest,  a  will  by  wor 
of  mouth  may  lead  to  fraud,  or  misapprehension 

(a)  2  Curt  339. 
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^^^«equently,  most  persons,  even  military  testators,       1843. 
^^^M  prefer  making  their  wills  in  writing  instead     May  i9th. 
^^  trosting  to  so  unsafe  a  mode  of  disposing  of  their    dbu^ito 
P*"operty: — this  consideration   may,  I*  think,  fairly      pfJJJJJ^ 
^^ooont  for  the  paucity  of  cases  of  this  description. 

How  with  regard  to  the  construction  to  be  put  on 
^ete  words  of  the  1 1th  section,  how  is  the  meaning 
^^  them  to  be  ascertained  ?  It  was  observed  in  argu- 
ment— and  as  a  general  proposition  it  is  undoubt- 
^ly  true, — that  in  construing  a  British  Act  of  Par- 
"^.ment  very  little  assistance  can  be  derived  from 
s^eient  or  modern  codes  of  other  countries,  but  yet 
<^^«e8  have  occurred,  and  do  occur  in  Courts  of  Law, 
^Itere  in  interpreting  an  Act  of  Parliament,  the  con- 
^xt  of  which  does  not  furnish  the  necessary  infor- 
mation   or    precise   meaning, — the    assistance    of 
foreign  codes,  from  which  the  principle  of  that  par- 
ticular statute  has  been  borrowed,  has  been  resorted 
to,  in  order  to  give  the  true  interpretation  of  the 
siet.     In  this  case  it  cannot  be  denied  that  the  prin- 
ciple of  this  section  was  borrowed  from  the  civil 
^w, — ^indeed,  that  is  not  denied,  it  is  admitted  on 
d\  hands.     It  appears,  from  the  preface  to  the  life 
^  Sir  Leoline  Jenkins,  that  he  claimed  to  himself 
^ome  merit  for  having,  during  the  preparation  of  the 
Stitote  of  Frauds,  obtained  for  the  soldiers  of  the 
&gHdi  army  the  full  benefit  of  the  testamentary 
prifil^es  of  the  Roman  army ; — therefore  I  think 
it  quite  clear,  that  the  principle  of  the  exception 
was  borrowed  from  the  civil  law ;  and  that  in  order 
tD  ascertain  the  extent  and  meaning  of  the  excep- 
tioD,  the  civil  law  may  be  fairly  resorted  to.     It 
htm  become  necessary  to  recur  to  this,  because  the 
Court  was  referred  to  a  variety  of  writers  on  the 

M  m2 
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1848.      text  law,  and  to  many  passages  from  the  learne 


May  i9th.     commentators  on  the  text  law ;  and  it  is  well  kno 
DrT^omd    that  very  subtle  distinctions  are  to  be  found  in  th  ja 

p^rm!      writings  of  the  commentators.     I  will  not  en 
into  a  long  discussion  on  the  different  points 
which  the  commentators  have  treated,  or  on  the  co-     a. 
flict  of  laws  in  this  respect ;  •  I   have,  howev^sf^ 
thought  it  necessary  to  look  into  the  commentates  ^ 
to  see  to  what  extent,  in  respect  to  the  '*  testammsH" 
turn  mUitare^**  they  consider  (at  least  to  the  extent 
of  the  text  law),  the  strict  testamentary  law  ^n» 
dispensed  with.    As  far  as  I  can  collect,  the  oniy    | 
distinction  upon  which  they  differ  is,  whether  tbe 
privilege  extended  to  soldiers  in  quarters  or  in  gar- 
rison **  in  stativis  out  in  hyherms.**    They  all  agree 
in  this  one  particular,  namely,  that  it  was  not  eveiy 
soldier,  under  every  circumstance,  who  was  entitled 
to  this  privilege,  but  that  it  was  confined  to  those 
who  were  **  expeditionibus  occupatif*  the  only  dif- 
ference seeming  to  be  what  constituted  expeditiOf 
whether  a  soldier  profectus  was  to  be  considered 
in  expeditione  until  he  actually  returned  home,  or 
whether  the  expedition  was  at  an  end  when  be 
went  into  garrison  or  winter  quarters.     It  is  true 
that  in  its  origin  the  testamentary  privilege  extended 
to  all  soldiers ;  we  have  it  so  expressed  in  the  29tl^ 
Book  of  the  Digest,  entitled  **  De  testamento  ndUtisj^^ 
which  begins  by  stating  that  full  and  free  power  op 
making  a  will  was  first  granted  by  Julius  Caesar — 
*^  MUitibtis  liberam  testamentif actionem  primus  qm^ 
dem  Julius  Ccesar  concern^"-— this,  according  to  all 
the  commentators,  was  the  origin  of  the  privilege 
of  soldiers  making  wills  without  having  a  certaiD 
iiumber  of  witnesses  to  attest  them^  and  without  the 
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^^>ServaDce  of  other  solemnities,  and  that  the  privi-       1843. 
'^ge  bad  no  existence  before  the  time  of  Julius     ^i»j  J^**. 
^BBsar : — it  goes  on,  "  sed  ea  concessio  temparaUa    Dhujiiiond 
^at    Postea  vera  primus  Titus  dedit,  post  hoc  Z>0'      X"  w*m. 
^iianuSf  poster  Nerva  plenissimam  mdulgentiam  in 
vtUites  cantulitj  eatnque  et  Trajanus  secutus  est^  et 
exinde  mandatis  inseri  capit  caput  tale:  caput  ex 
vumdatis.** — Having  set  forth  with  this  in  order  to 
shew  how  far  general  the  privilege  was  in  its  origin, 
the  passage  proceeds,  **  Cum  in  notitiam  meam  pro- 
lahm  est  subinde  testamenta  a  commilitonibus  relicta 
proferri^  qwB  possint  in  controversiam  deducij  si  ad 
SUgentiam  legum  revocentur  et  observantiam :  secu- 
^  anxmi  met  integritudifiem  erga  optvmos  Jidelissi- 
witque  commUitones  simplicitati  eorum  consulendum 
mstimam^  ut  quoquo  modo  testatifaissent^  rata  esset 
flNimi  voluntas.    Faciant  igitur  testamenta  quo  modo 
ivlenf,  quo  modo  poterinty  suffidatque  ad  bonorum 
^tmm  divisionem  faciendam  nuda  voluntas  testato- 
m."  Nothing  can  be  clearer  than  that  this  privilege 
b  its  origin  extended  to  all  ranks,  and  to  the  whole 
rfthe  vast  body  of  the  Roman  army  ;  the  interpre- 
tation in  the  glosses  on  the  word  *^  simplicitas"  is, 
^Qt  of  skill  in  legal  forms,  and  the  term  made  use 
tf  by  Justinian  in  the  Institutes  (Lib.  II.  tit.  xi.)  is 
^'inperitia."     In   the   gloss  of  Gothofred   (Corp. 
Jur.  Civ.)  this  is  inserted,  ''  nisi  domi  sint  tunc  enim 
flre  comimuni  testari  dehent'' 

So  stood  the  law  at  the  time  of  the    Digest: 

ivioQS  limitations  were  afterwards  imposed.  In  the 

8th  Book  of  the  Code  (tit.  21,  law  3,)  "  De  testa^ 

MoUo  Mititis'*  is  this  passage,  ''  Quanquam  mili^ 

ted  testamenta  juris  oinculis  non  subjiciantur  cum 

propter  smplicitatem  militarefn' — one  observation  in 
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^843,      the  glo8B  is,  **  StrnpUcUas  miUtaris  ut  Ate  armat" 
Biay  i9du     mxlxtuBj'  another  is, — ''  arma  magis  quam  leges  sc 
Dm^oNo    fniles  prasumitur** — the  text  goes  on,   ^*^omacK2= 
pf^M.      f>eKnt  et  quamodo  possint  ea  facere  his  caneedaiur'  ^ 
tamen  in  Vakriani  quondam  centurionis  testament  ^^i 

institutio  etiamjure  cammuni  concessit  auetoritateni^ 

In  lav  1 7  of  the  same  title,  this  is  to  be  found,  tku^^ 
heading  of  the  law  is,  ''  Quando  miles  testatur  qit<^=:^ 
modo  vuW — "  ne  quidam  putarent  in  omni  temp(^nr''^^^ 
licere  militibus  testamenta  quomodo  voluerint  compo^ 
nere  Sancmus  his  solis  qui  in  expediiionibus  occupatT^  ^ 
sunt.*'    In  the  gloss,  (Gothofred),  is  this  passage,      ^  ^ 
*^  Idque  sive  sint  in  costris,  sioe  in  fossato,  sive  in 
hybemis^  sive  in  prassidOs^  sioe  in  staHvis  sea  sedilms 
sedetis  ac  (edihusJ*    Another  gloss  upon  the  word 
ezpeditio  is,  '^  suffidt  ergo  utfiat  in  expeditione  licet 
non  in  procinctu.**     Reference  has  been  made  to 
Cujacius,  (49th  cap.)  who  says,  ^*  cum  autem  queeri- 
tur  an  non  aliter  vaUat  testamentum  jure  militari 
quam  sijiat  vnprocinctn  Respondeo  etiam  si  non  fiat 
in  procinctu  testamentum  valere  jure  militari  modo 
fiat  in  expeditione  in  castris  in  stativis.*'    So  that  it 
was  not,  according  to  this  commentator,  absolutely 
necessary  that  the  soldier  should  be  inprodnctu^ 
that  is,  called  out  in  preparation  for  battle,  but  the 
privilege  existed  when  he  was  in  castris  out  in  sta- 
tivis^  and  the  reason  he  assigns  for  this  is,  **  alioquin 
nihil  distaret  paganus  a  milite^  nam  et  a  pagano  in 
procinctu  in  acie  in  hostico  quoquo  modo  factum  tes- 
tamentum valet  rationepariJ\  According  to  Cujacius, 
soldiers,  in  quarters  or  in  camp,  might  make  wills, 
without  observing  the  solemnities  of  law ;  but  he 
says,   ^^  modo  fiat  in  expeditione.'*     Whether    the 
privilege  extended  to  all  eases,  when  a  soldier  was 
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^^^  eastris  out  in  statwiSf  might  be  a  matter  of  some       1^3, 

c«^:>obt,  but  it  is  not  necessary  to  consider  that  ques-     Miy  i9Uu 

^^^m ;  it  cannot  be  said  that  General  Drummond  was   DruI^^nd 

^S  tiier  m  CMtris,  or  in  stativis ;  then  was  he  in  expe-      pfMSH. 

f^^tianel  Now,  Cujacius  continues,  ^^  Ergo  qui  in 

ossmBpediiume  testatur  miles  in  eastris  in  fossato  ut 

iter,  tmo  et  qui  in  hyhemiSy  ut  meum  judicium 

f,  m  Btatixns^  in  pnesidOs  jure  militari  testamentum 

e  potest ;  ac  proinde  non  est  necesse  ut  adhibeat 

numerum  testium  ut  est  in  principio  tituli 

militari  testamento  ubi  et  unum  testem  sufficere 

^i^^^'heaphilus  noster  scripsit.    Et  quidem  nullum  testem 

wm  m2cessario  requiro^  ac  satis  esse  opinor  si  aliis  proba- 

^"^^mUfus  legitimis  constare  possit  de  voluntate  militis.** 

ES^ere  again  Cujacius  repeats  the  use  of  the  word  **  ea:- 

f^^msditio  ;*  he  seems  to  think  that  a  soldier  in  eastris, 

^^»'  in  statims,  is  not  required  to  observe  the  solem- 

K^-ities  of  the  testamentary  law,  but  still  he  is  of  opi- 

v^ion,  that  he  must  be  in  expeditione.     Then  arises 

^lie  question, — what  is  the  meaning  of  the  word 

^^  expediiioY*    According  to  Calvin,  in  his  Lexicon 

^^widicum,  it  is  this, — "  Expeditio  proprie  profectio 

OK»  expeditis  militibus.''   '' Exped^ti  milites  vel  in 

^xpedHAambus  degentes  dicuntur  quicunque  sint  in  ipso 

^xerdtu  out  eastris,  id  est  eo  loco  quo  reipublictB 

causa  est  belli  apparattu,  seu  in  statione  illi  sint,  seu 

ii  kybemis  seu  alicubiprofinibus  imperii  tuendis,  imo 

fuocunque  loco  sint  milituB  causa,  ut  si  MonuB  sint  ad 

deftMonem  urbis  collocati  et  dispositi  ;*' — then  it  is 

aigued  from  this, — *'  Falsum  ergo  est  stationarios  et 

Smenarchas  non  reete  testatur os  jure  militari  quia  non 

mt  m  expeditionibus ;'  then  the  authority  of  Ulpian 

J8  referred  to,  who  says,  (lib.  I,  s.  ult.de  bon.  poss. 

ex  test.)  '^  MUes  est  etiamsi  in  nostro  non  est,  et 


536  CABES    DEfERMINED    IN   THE 

1843.  Nauarchi  ac  trier archi  clamumjure  militari  testar. 
May  19th.  possunt,  et  in  classibus  omnes  reniiges  ac  noMUs  mt- 
Dr^ond  '*'^  9unt.''  So  far,  then,  as  Calvin  is  an  aathority, 
pTnum  ^^^^  ^®  ^  definition  of  the  word  **  expeditio.*'  So  fo, 
then,  as  I  have  gone,  it  is  quite  clear,  from  these 
passages  from  the  Digest,  the  Code,  and  the  com- 
mentators, generally,  that  the  privilege  did  not 
extend  to  soldiers  of  every  description,  they  must 
be  soldiers  expeditianibtu  occupatU  or  called  out  to 
defend  the  city ;  this  last  case  was  of  itself  an  excep- 
tion, for  it  could  not  strictly  be  said  to  be  "  expe- 
dition' I  find  the  words  of  the  Code  thus  limited 
in  the  2d  Book  of  the  Institutes,  (tit.  1 1),  **  Supra- 
dicta  diligens  observatio  in  ardinandia  testamentis, 
militibtis  propter  nimiafn  imperitiam  eorum  canstiiu- 
tionibtis  prindpalibus  remissa  est.  Nam  qatnme  h 
neque  legitimum  numerum  testium  adkibuerint  neqtu 
aliam  testamentorum  solemnitatem  observaverint  rectt 
nihilominus'  testantur^  videlicet  cum  in  easpeditionibw 
occupati  sunt :  quod  merito  nostra  constitutio  intra- 
duxitJ*  (The  law  referred  to  will  be  found  in  the 
Code,  c.  6,  tit.  21,)  ^^  Quoquo  enim  modo  voluntas 
ejus  suprema  inveniatur^  sive  scripta^  sive  sine  scrips 
tura^  valet  testamentum  ex  voluntate  ejus.  Ulis  autem 
temporibus  per  qwe  citra  expeditionum  necessitatem  in 
aliis  lads  vel  suis  (sdibus  degunt,  minime  ad  mndican- 
dum  tale  privilegium  adjuvantur**  It  is  quite  clear, 
from  this,  that  the  privilegeof  deviating  from  the 
general  law  waM  confined  to  those  soldiers  who  were 
*^  expeditionibus  occupati,'^  and  that,  if  soldiers  made 
wills  at  other  times,  they  must  comply  with  the  re- 
quisites prescribed  by  the  general  Roman  law,  to  give 
operation  to  a  will.  The  same  expressions  are  found 
in  the  same  title  and  Book  of  the  Institutes  (sec.  3.] 
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Sed  hactcTius  hoc  Ulis  a  principalibus  canstitutioni-       IMS. 
^•*«  eonceditur  quatenus  mUitant  et  in  ccutris  degunt.     May  i9ih. 
-^^^it  missianem  vera  veterani  vel  extra  castra  alii  si    Drummokd 
-^^^^mni  adhuc  mUitantes  testamentum^  communi  am-      pIr.m. 
doium  Romanorum  jure  id  facere  debent** 
lie  veterani  here  ispoken  of  were  not,  as  has  been 
^^^rmised,  analogous  to  the  generals  of  the  English 
^Mmy,  but  soldiers  who  had  served  their  time,  and 
discharged  propter  honestam  causam^ — but  the 
portant  bearing  of  the  passage  is,  that  it  shews 
lat  the  privilege  was  confined  simply  and  entirely 
soldiers  expeditionibus  occupati.     Tiiere  is  a  pas- 
from  Vulteius  (Lib.  2,  c.  10),  which  suras  up 
^  •le  whole  of  the  law  on  this  subject ;  the  title  is, 
""^  De  testamentis  ordinandis.*'      He  says,  "  OUm 
^*iife  Justinianum  hoc  privilegium  commune  erat  mili- 
^Mbus  omnibus  sine  in  expeditione  sive  extra  eam  essent^ 
^^cflf  Justinianus  restrinxisse  illud  videtur  ad  milites 
^^s  qui  in  expeditione  degerent.     Non  igitur  existi- 
^snandum  est  si  testamentum  est  militis  testamentum 
^ibid  esse  militare ;  nam  sive  jus  quod  ante  Justianum 
^^^uitf  sive  jus  quod  Justinianus  posiea   introduxit 
»peetes^  multi  sunt  milites  qui  tamen  non  militant  aut 
"£31  expeditione  degunt.     Nothing  can  be  more  clear 
^han  that,  according  to  the  Roman   text  law,  this 
^was  not  a  privilege  extending  to  all  soldiers,  but 
I  "te  those  only  who  were  circumstanced  as  I  have 

I  vneationed. 

\  I  now  come  to  consider  the  case  with  reference 

■  to  the  passages  cited  from  Swinburne,  whom  un- 

m  doubtedly  the  Court   will   consider  a  very   high 

^^        authority;  he  speaks  (Part  1,  s.  13)  of  three  sorts 
"**  rf  privileged  testaments,  and  first  "  Testamentum 

Kc  mfi<w/'     Of  this  he  says  (p.  95),  *'  After  we  have 
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1843,       viewed  what  privileges  do  belong  to  soldiers,  it  shall 
May  19th.     be  expedient  to  shew  what  manner  of  soldiers  they 
DauMMOHo    be  to  whom  these  privileges  are  granted ;  Ist,  Mi- 
plam!      iitcs  armati — ^2nd,  Milites  literarii — 3rd,  Militee 
ccelestes.''    He  says,  '*  concerning  the  first,  they  be 
such  as  lie  safely  in  some  castle,  or  place  of  defence, 
or  besieged  by  the  enemy,  only  in  readiness  to  be 
employed  in  case  of  invasion  or  rebellion,  and  then 
they  do  not  enjoy  these  military  privileges,  or  else 
they  be  such  as  are  in  expedition  or  actual  service 
of  wars,  and  such  are  privileged,  at  least  during 
the  time  of  their  expedition,  whether  they  be  em- 
ployed by  land  or  by  water,  and  whether  they  be 
horsemen  or  footmen/'    Now  the  words  used  in 
both  Acts  of  Parliaments  are  as  nearly  as  possible 
the  same  as  those  used  by  Swinburne  in  explaining  <q 
the  word  '*  expedition,"  the  probability  is,  that  tbe^ 
words  of  the  23rd  section  of  the  Statute  of  Frauds^  ^ 
from  which  the  11th  section  of  the  present  act  was^ 
taken,  were  borrowed  from  Swinburne.  Mr.  Burgee 
in  hiswork(vol.  4, p.  394),  de&nea actual  military  ser--^ 
vice  by  the  words  ^*  Qui  in  expeditionihus  sunt.**     IJK 
has  also  been  shewn  in  argument,  that  the  codes  of  alK  j 
countries  in  Europe  seem  to  have  limited  the  prSr* 
vilege  in  the  same  way  ;  the  following  writers,  an»^    - 
laws  have  been  cited,  Donatus,  Donellus,  Paul  aum^^ 
Johu  Voet,  Huber,  Hostiensis,  Gail,  Viglius,  Puf"^ 
fendorf,   the  Theodosian  code,  the   French  code^^ 
Pothier,   who,  in  his   sixth  Book  (tit.  16),  says, 
''  Soldiers  in  forts  or  garrisons  cannot  avail  them- 
selves of  this  law."     The  Sardinian  code,  the  law  of 
Spain,  where  the  expression  is  '*  en  guerra  actuel^'' 
the  ordinance  of  the  Emperor  Maximilian  in  1612 ; 
the  law  of  Bavaria,  of  Mecklenburgh,  of  Westphalia, 


PRBROOATIVE  COURT  OF  CANTERBURY. 


639 


— -in  short  it  appears  that  in  all  countries  the  privi-       IS^^' 
lege  is  accompanied  with  limitations ;  in  most  it     May  i9tb. 
^^^oold  seem  that  a  military  will  was  only  good  when    dbummond 
^Kude  on  the  field  of  battle,  or  marching  against  the      plwl^. 
^xemy,  and  when  made  under  these  circumstances, 
^^  only  remained  good  for  three  months  after  the 
Soldier  returned  home,  or  arrived  at  a  place  where 
^Iiere  was  a  consul,  or  some  person  before  whom  a 
"^11  might  be  made. 

These  are  the  authorities  to  which   the  Court 
bas  thought  it  necessary   to   refer,   in   order  to 
^lew  what  was  the   principle  of  exempting  the 
^Ik  of  soldiers  from  the  stricter  forms  of  testa- 
^Dentary  law,  and  to  shew  that  the  privilege  was 
iMTowed  from  the  Roman  law,  and  engrafted  into 
^^r  laws,  and  that  it  is  confined  to  soldiers  placed 
^n  the  particular  situations  I  have  described.     The    ' 
^^urt  has  also  searched  to  find,  if  possible,  any  case 
^n  which  a  Court  of  law  has  put  a  construction  on 
%he  words  '*  actual  military  service ;"  the  Court  has 
^oond  none,  and  therefore  must  resort  to  principle 
"^  put  an  interpretation  on  words  to  which  some 
meaning  must  be  given.     The  Court,  at  the  com- 
mencement of  this  judgment,  stated  that  there  is 
^Nie  case  in  which  the  question  has  received,  in  this 
Coarfcy  a  certain  degree  of  interpretation ;  it  is  a 
case  of  Shearman  v.    Pyke(a).      The  following 
it  the  extract  from   Dr.  Andrew's  note:  ''James 
Wakeford   was  enUsted   as  a  soldier  in  the  ser- 
▼lee  <rf  the  East  India  Company,  and  went  with 
Govtfoor  Pyke  to  St.  Helena,  he  was  employed  in 
liis  senriee  as  oook,  and  he  gave  him  wages  besides 
his  pay.     In  1719  the  Governor  left  St.  Helena  to 

?«)  HiLTerm,  1724. 
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_1?-^?1_  proceed  to  Bencoolen,  but  at  Batavia  they  wer< 
Maywui.     informed  that  the  factory  at  Bencoolen  was  cut  of 

DRUMifoND  by  the  natives.  They  sailed  from  Batavia  to  Moc< 
Faum.  Moro,  and  thence  to  Madras,  from  thence  he  pro 
ceeded  to  Bencoolen  to  re-establish  the  factory 
About  October,  1720,  they  returned  toMocoMoro 
In  January,  1721,  James  Wakeford  being  ill  of  ai 
ague,  and  fever,  and  flux,  whereof  he  died  in  th< 
hospital  at  Moco  Moro,  being  asked  by  J.  Potte: 
and  M.  Sams  to  make  his  will,  replied,  *'  I  give  al 
I  have  to  my  master,  and  I  will  give  nothing  fronr 
him,  and  FlI  make  no  other  will ;  he  may  dispose  o 
it  as  he  pleases.''  On  the  22Dd  of  January,  twc 
days  after  his  death,  the  witnesses  signed  a  sche- 
dule of  the  contents  of  the  will,  and  made  oath 
thereof  at  Moco  Moro ;  Potter  died  on  the  passage. 
This  will  is  propounded  by  Governor  Pyke  as  a 
nuncupative  will,  and  opposed  by  Shearman,  one  ofi 
*  the  next  of  kin.  The  arguments  are  given  shortly. 
The  Stat.  29  Car.  2,  c.  3,  s.  23,  does  not  extendi 
to  every  soldier  in  actual  military  service,  or  tc 
every  mariner  or  seaman  being  at  sea ; — ^the  excep- 
tion is  not  restrained  to  an  engagement,  it  is  nol 
from  the  imminence  of  the  danger,  but  from  their 
state  and  condition,  being  supposed  to  be  ignoranfl 
and  destitute  of  assistance.  By  the  civil  law,  a  will 
made  jure  militari  continued  good  a  year ;  if  the 
danger  were  the  only  reason,  that  ceasing,  the  will 
would  become  void.  Instit.  Bk.  2,  tit.  2,  sec.  3. 
— Quatenus  militant  et  in  castris  degunt.^^- — In 
point  of  fact  the  arguments  were  the  same  as 
on  the  present  occasion  :  Calvin*s  definition  of  the 
word  expedition  was  referred  to,  as  was  also  the 
passage  in  Ciijacius.    On  the  other  hand,  the  argu- 
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^Jaentfor  the  next  of  kin  was  this, — "The  Court,      1843. 
^pOD  the  plea,  directed  they  should  set  forth  the     May  i9th. 
^iipedition.*' — It  seems  from  this,  that  the  allegation    de^oitp 
I>Topounding  the  nuncupative  will,  had  been  ob-      ^fnan. 
Jected  to,  as  not  setting  forth  the  expedition,  and 

^lie  Coort  had  directed  it  to  be  set  forth **  It 

i%U8t  be  under  actual  engagement,  attended  with 

danger,  otherwise  mounting  guard  at  Whitehall, 

^ould  be  sufficient ;  the  expedition  was  over  before 

4^e  was  in  the  hospital ;  refer  to  Key  v.  Jordan^ 

X712.   A  mariner  made  a  nuncupative  will  at  land  ; 

^e  was  going  on  board  next  day,  not  allowed  the 

l:^ri?ilege."  The  words  of  the  Court,  in  pronouncing 

^Kntence,  are  these,—**  It  is  agreed,  the  will  cannot 

^^  good  unless  within  the  privilege.    A  mariner  on 

^hore  is  not  within  the  statute.     Those  who  are 

^^Dlisted  in  the  service  of  the  Company  have  the  same 

^Drivilege  as  those  in  the  service  of  the  Crown,  and 

^^Jiough  he  acted  as  cook,  it  does  not  take  away  the 

;SDrivilege  of  the  soldier.     He  was  not  only  a  soldier^ 

^ut  was  upon  an  expedition.     The  proof  is  not  clear 

"^rhether  the  expedition  was  over  or  not,  one  witness 

^swears  he  died  on  the  passage,  he  was  certainly 

engaged  in  the  service." — Will  pronounced  for.    It 

appears  doubtful  on  what  particular  grounds  the 

decision  turned,  whether  on  the  ground  that  the 

privilege  extended  to  all  persons  in  the  service,  or 

irhether,  that  the  expedition  was  not  over,  but  was 

returning,  when  he  fell  ill,  and  died  in  the  hospital. 

The  Court  puts  it  thus, — **  One  witness  swears  he 

died  on  the  passage ;  he  was  certainly  engaged  in 

the  service/'     This  decision,  so  far  as  it  goes,  would 

have  been  an  authority  precisely  in  point,  if  the  will 

had  been  pronounced  for,  on  the  ground  that  the 
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^843.       testator  was  a  soldier,  on  an  expeditiartj  and  died  ot 
May  i9tb.     the  passage ;  unquestionably,  in  such  case,  the  will 
Da^oifD    was  privileged ;  but,  unfortunately,  the  language  0/ 
Pa!!m.      the  judgment  renders  it  doubtful  on  what  the  judg- 
ment really  turned.     The  Judge  was  Dr.  Bettes- 
worth ;  he  evidently  considered  that  the  question 
had  never  received  a  decision ;  it  also  appears  that, 
in  the  first  instance,  he  had  directed  the  allegation 
to  be  reformed,  by  setting  forth  the  expedition  on 
which  the  deceased  was  engaged. 

Beingof  opinion  from  the  result  of  the  investigation 
of  the  authorities,  that  the  principle  of  the  exemption, 
contained  in  the  1 1th  section  of  the  Act,  was  adopted 
from  the  Roman  law :  I  think  it  was  adopted  with 
the  limitations  to  which  I  have  adverted,  and  that 
by  the  insertion  of  the  words  actual  military  service, 
the  privilege,  as  respects  the  British  soldier,  is  con* 
fined  to  those  who  are  on  an  expedition.  The  quea* 
tion,  then,  comes  to  be  considered,  what  was  th< 
situation  of  Major-General  Drummond,  at  the  tim< 
when  he  made  his  will  ?  that  is  to  be  found  in  th< 
5th  article.  [The  Court  read  it.]  The  terms  of  thi 
article  apply  to  every  full-pay  oflBcer  and  soldier— 
**  liable  to  be  sent  abroad,"  so  is  every  soldier  in  th< 
service ; — "  subject  to  be  tried  by  a  court-martial,' 
— so  is  every  oflScer  and  soldier  in  the  service. 

On  these  grounds  I  think  this  will  not  eotitlec 
to  probate ;  it  is  not  attested  in  manner  and  forn 
prescribed,  as  to  all  wills,  which  bear  date  after  th< 
1st  of  January,  1838;  and  it  is  not  within  the  ex 
ception  of  the  Uth  section  of  the  statute,  that  is,  it 
is  not  made  by  a  soldier  in  actual  military  service 
Therefore,  I  am  of  opinion  that  this  allegation  can* 
not  be  admitted  to  proof ;  all  the  facts  which  coulc 


rONSf STORY    COURT    OF    LONDON.  543 


/  ^^able  the  Court  to  form  an  opinion  on  the  point       ^^^' 

^r'^  brought  forward  by  the  allegation.  May  i9th. 

lam  of  opinion  that  I  must  reject  this  allegation  :     Dmummond 
doing  80,  I  feel  great  pain,  but  I  think  it  better       pf mi«H. 
express  my  decided  opinion  in  the  first  instance, 
order  that  persons  in  the  situation  of  the  late 
general  Drummond  may  be  made  aware  how  the 
1^^  "^  stands  on  this  point,  and  that  the  families  of 
Beers  in  Her  Majesty's  service  may  not  be  placed 
doubt  and  difficulty,  as  to  the  validity  of  a  will 
made. 

I  am  not  prepared  to  say  that  the  privilege  is  one 
^^^'  Xaich  it  would  be  advantageous  to  the  army,  as  a 
l>^^^y,  to  possess ;  I  think  it  would  not  be  unlikely 
t,<^    lead  to  fraud  and  misapprehension. 
I  reject  this  allegation. 


CONSISTORY  COURT  OF  LONDON. 


Dtsart  against  Dysart.  ! 

Mty  10th. 

In  this  case  a  libel  had  been  given  in  on  the  part  J^^^^s^^T 

f^  the  Earl  of  Dysart,  seeking  restitution  of  con-  Erery  arer- 

*^^gal  rights.     A   defensive    allegation  had   been  mastbefu^i^ 

*^itted  on  behalf  of  the  Countess  of  Dysart,  and  S^pT^iere 

*be  personal  answers  of  the  Earl  of  Dysart  taken  l^f^J^^^^V 

^^^-  Answeremuit 

The  personal  answers  were  excepted  to.  r^S!"*" 

Redundancy 

The   Queen's  Advocate   and   Haggard  for  the 
Countess  of  Dysart. 
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1843.  Addams  and  Harding  for  Lord  Dysart. 

May  10th. 

D^T  Judgment. 

D?I!!IIi.  Dr.  Lushington. 

I  have  DOW  to  determine,  whether  certain  objec- 
tions which  have  been  taken  to  the  answers  given 
in  by  Lord  Dysart  to  certain  of  the  articles  of  the 
allegation,  admitted  in  this  cause  on  behalf  of  Ladj 
Dysart,  ought  to  be  maintained. 

The  allegation,  on  the  part  of  Lady  Dysart,  ii 
given  by  way  of  defence,  to  the  libel  of  Lord  Dysart 
which  seek  for  restitution  of  conjugal  rights.  Thi 
principles  which  govern  questions  of  this  kind  an 
so  clear,  and  have  been  so  often  defined,  that  it  ii 
unnecessary  to  repeat  them  with  any  minuteness, — 
I  say  clear,  because,  although  occasionally  then 
may  be  some  difficulty  in  their  application,  th< 
general  rules  on  this  branch  of  practice  are  weli 
established: — answers  should  be  sufficient^  that  U. 
all  the  averments,  contained  in  the  articles  of  th< 
allegation  to  be  answered,  should  be  distinctly  and 
specifically  answered,  if  the  facts  pleaded  in  th< 
articles  are  in  the  knowledge  of  the  party  answering, 
by  admission  or  denial,  if  not,  by  the  party  declar- 
ing his  belief  or  disbelief,  or  stating  that  he  cannot 
form  a  belief  or  disbelief  on  the  subject.  To  this 
general  rule  I  am  not  aware  of  any  recognised  ex< 
ception,  save  one,  I  mean  where  the  answers  mighl 
criminate  the  respondent.  Under  this  reservation 
I  am  of  opinion  that  the  decision  in  Swift  y. 
Swift  (a),  properly  comes.  I  have  read  and 
considered  that  case,  and  I  have,  in  my  own  mind, 
come  satisfactorily  to  the  conclusion  that  Sir  X 
NichoU  was  right  in  holding,  that  Mr.  Swift  wai 
(a)  4  Hag.  154. 
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f  /^^t  boand  to  answer  the  particular  article  to  which       1843. 

^••answers  were  sought  to  be  enforced,  but  was     Mayiou 
/^^Vileged  from  doing  so,  and  on  the  principle  I      DYtART 
^  ^ve  just  adverted  to,  and  on  no  other.     Perhaps      ]5S1ot. 
^  '^ere  are  some  words  used  by  Sir  J.  NichoU  which 
Light  bear  an  extended  interpretation,  to  a  degree 
liich  would  amount  to  great  inconvenience,  for  he 
Ljrs,  *'  My  impression  is,  that  a  party  is  entitled  to 
f^^^notection,  not  only  if  the  answer  may  tend^o  cri- 
^^^^  ioate,  but  even  to  degrade  him." 

The  last  is  a  question  I  do  not  propose  to  enter 
iK::^  t6,  it  is  a  question  upon  which  very  different 
linions  have  been  entertained  in  other  Courts, 
think,  that  in  the  case  of  Stvift  v.  Sioiftj  it  was 
rly  the  opinion  of  Sir  J.  NichoU,  that  to  call  on 
T.  Swift  to  admit,  that  he  had  made  an  abjura- 
tmoQ   of   his   religion,   which  abjuration   was  not 
^■%'ttended  to  have  any  effect,  save  for  a  particular 
piLmrpose,  was  in  itself  a  criminatory  inquiry; — of 
^^^A^t  opinion  I  am  also.     The   next  rule  is,  that 
^^*^mwen  should  not  be  redundant.   It  may  not,  per- 
l^^ps,  be  easy  to  define  the  meaning  of  this  term  in 
&  short  sentence,  but  the  true  meaning  I  take  to  be 
**^58, — the  respondent  is  not  to  insert  in  his  answer 
^^^j  matter  foreign  to  the  articles  he  is  called  upon 
^  answer,  although  such  matter  may  be  admissible 
^^  plea,  but  he  may,  in  his  answer,  plead  matter  by 
^^^j  of  explanation  pertinent  to  the  articles,  even  if 
*^ch  matter  shall  be  solely  in  his  own  knowledge, 
^^d  to  such  extent  incapable  of  proof;  or  he  may 
^te  matter  which  can  be  substantiated  by  wit-' 
^Muses ;  but,  in  this  latter  instance,  if  such  matter 
l^iotroduced  into  the  answer,  and  not  afterwards 
ptt  in  plea,  or  proved,  the   Court  will  give  no 

VOL.  III.  N  N 
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1843.  weight  or  credence  to  such  part  of  the  answer,  i 
May  10th.  do  Dot  think,  that  on  the  present  occasion  these 
D^T  rules  are  substantially  denied,  but  it  has  been  coa 
msA^.  tended,  on  the  part  of  Lord  Dysart,  first,  that  th< 
objections  refer  to  none  of  the  important  parts  o 
Lady  Dysart's  allegation,  and  that,  whether  lh( 
answers  are  sufficient  in  these  respects  or  not,  th 
result  of  the  case  cannot  be  affected ;  secondly,  tha 
many  %{  the  objections  refer  to  parts  of  the  allega 
tion,  which  parts  are  in  themselves  not  proper! 
admissible.  It  appears  to  me,  that  there  is  ver 
great  difficulty  in  acceding  to  either  of  these  arg;iji 
ments;  I  do  not  see  how  in  justice,  or  with  confi 
dence  in  my  own  judgment,  I  can  decide  on  s 
partial  a  view  of  a  case,  as  is  afforded  on  a  discos 
sion  on  answers,  whether  the  omission  to  answe 
any  particular  point,  would  or  would  not  be  mate 
rial  to  the  ultimate  result  of  the  cause.  Mucl 
might  appear  prima  fade^  in  this  stage  of  th 
cause  to  be  immaterial,  -which,  when  the  evidenc 
was  taken,  might  assume  a  different  complexioc 
I  think,  therefore,  that  the  general  rule  does  no 
admit  of  this  exception,  although  at  the  same  tim« 
I  think  the  rule  itself  ought  not  to  be  applied  witl 
pedantic  or  unnecessary  strictness.  With  regan 
to  the  second  part  of  the  argument,  I  think  ther^ 
are  still  stronger  reasons  against  it :  when  once  ai 
allegation  has  been  admitted,  either  on  debate  o: 
otherwise,  it  is  too  late  to  consider  whether  am 
parts  of  it  are  admissible  or  not ;  such  a  cour» 
would  lead  to  confusion,  Expense  and  uncertain^ 
the  Court  would,  on  objections  to  an  answer,  havi 
to  take  the  whole  of  the  pleadings  into  its  con 
sideration ;  counsel  must  be  heard  to  show  that  ai 
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^niiited  allegation  is  admissible^ — a  contradiction       1843. 
^'^  terms ;  evidence  might   liave  been   taken,  and     May  loth. 
Jet  answers  be  denied.     It  may  be  true  that  argu-      d^t 
'^lents  on  pleas  are  sometimes  inconvenient  to  the       Dytlw. 
Parties,  and,   therefore,  some  pleas  are  admitted 
'^^thout  opposition  ;  but  those  who  take  the  benefit 
^i  this  course  must  also  take  the  chance  of  the 
^^^UDtervailing  inconvenience ;  indeed,  I  know  not 
^^hether  mischief  might  not  arise  in  another  and 
'^orse  shape,  for  a  discussion  of  an  admitted  alle- 
^^tion,  on  answers,  must  be  more  partial  and  in- 
«j  ^rious  than  a  discussion  on  the  admissibility  of  a 
S^lea:  when  a  plea  stands  for  admission,  the  whole 
^Qbject  matter  of  it  becomes  open  to  argument ;  so 
^iWr  as  any  explanation  can  be  afforded,  by  a  state- 
>x^t  accompanying  the  answers,  it  may  be  given, 
l>ut  if  objections  to  all  the  small  parts  of  a  plea  are 
to  be  gone  into  on  a  discussion  on  the  answers,  it  is 
impossible  to  say  to  what  an  extent  injustice  and 
prejudice  may  not  arise. 
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Blake  v.  Knight.  ^^^^* 

May  19th. 

Edmund  Blake,  formerly  a  clerk  or  writer  in  a  Powtive  affir- 

I,  •  mstive  €vi- 

^Kcitor's  office,  died  on  the  1 7th  day  of  December,  dence,bj  the 
The  deceased  had  made  a  will,  dated  the  ^t^^.of 

the  fact  of 
signing  or 
-  /ledging  tlie  tigiiatare  of  a  testator  in  their  presence,  is  n5t  absolutely  essential  to  the  vali- 
%tf  t  md»    The  Court  may  presume  due  execution  by  a  testator  upon  the  circumstances. 

N    N   2 
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_}^^'       6th  of  September,  1838,  contained  on  one  side 
May  19th.     sheet  of  paper,  all  in  his  handwriting.     The  attea 
Blaeb       tation  clause  was  as  follows : 

^lOBT.  "  Signed,  sealed,  published,  and  declared  by  th^  ^T 

said  Edmund  Blake,  the  testator,  as,  for,  and  to  l>^  ^ 
his  last  will  and  testament,  in  the  presence  of  us,  ^  ^ 
who  in  his  presence,  at  his  request,  and  in  the  ^\ 
presence  of  each  other,  have  subscribed  our  names  ^ 
as   witnesses,    the  words    'dated   twenty'  in  the  ' 

seventeenth  line  having  been  first  obliterated/' 
This  will  was  signed  at  the  end  thereof  by  the 
testator,  and  the  attestation  clause  was  subscribed 
,  by  three  witnesses  ; — ^William  Brewer. — ^Charles 
Sellick. — George  Brewer.  Probate  of  this  will 
was,  on  the  3rd  of  January,  1839,  granted  to  Mr. 
James  Knight,  the  sole  executor  named  therein. 
The  purport  of  the  will  was,  to  bequeath  to  the 
widow  of  the  deceased,  an  annuity  of  150/.  for  life, 
and  to  give  the  whole  of  his  property,  amounting 
to  about  7000/.,  subject  to  the  annuity,  'to  the 
executor,  Mr.  Knight,  an  intimate  friend,  but  no 
relation  of  the  deceased.  Mrs.  Blake,  the  widow  of  1 
the  deceased,  died  in  the  month  of  February,  1842. 

In  the  mouth  of  June,  1842,  a  citation  issued        £ 
from  this  Court,  at  the  instance  of  Mr.  John  Blake,       « 
a  brother,  and  sole  next  of  kin  of  the  deceased,  and      M 
the  party,  who  in  conjunction  with  the  widow,  was    -^ 
entitled  in  distribution  to  his  personal  estate  and     X 
effects  in  case  he  had  died  intestate ;  it  called  on    ^ 
the  executor  to  bring  into,  and  leave  in  the  registry    ^ 
of  the  Court,  the  probate  of  the  said  will,  and  to     ' 
propound  the  same  in  solemn  form  of  law,  or  to 
shew  cause,  why  letters  of  administration  of  the 
estate  and  effects  of  the  deceased,  as  having  died 
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intestate,   should    not  be     granted   according   to       1843. 

*^^^,  May  19Ui. 

To  this  citation  Mr.  Knight  appeared,  and  brought       ^^^ 
in    the  probate,   and    propounded    the   will  in  a      kITioTt. 
oommon  condidit. 

The   three   attesting  witnesses  were  examined. 

The  result  of  their  evidence  was,  that  the  deceased 

^  id  not  sign  the  will  in  their  presence ;  that  he  did 

*^^t  formally  acknowledge  his  signature  to  them; 

^l=iat  they  did  not  see  his  signature  on  the  face  of 

^^e  will  at  the  time  they  subscribed ;  that  there 

'^^^as  no  seal  to  the  will  at  the  time  they  subscribed. 

^^Hiey  admitted  that  the  deceased  spread  the  will 

^^jen  on  the  table  before  him  ;  that  he  said,  "it 

"^^as  his  will,  written  all  on  one  side  of  the  paper ; 

'V^'liat  he  had  made  a  mistake,  but  rectified  it  at  the 

^^ottom,  and  pointed  out  the  place  to  them  ;  that  he 

s^cad  the  words  '  this  is  the  last  will  and  testament 

^^f  me,  Edmund  Blake/  '*     The  witnesses   would 

i^ot  undertake  to  swear,   that   the    name   of   the 

deceased  was  not  signed  to  the  will  at  the  time  they 

subscribed. 

Addams  and  JElphinstone  for  the  executor. 

This  is  not  an  attempt  to  impeach  a  will  by 
reason  of  incapacity  in  the  testator,  or  of  fraud  or 
^due  influence  in  obtaining  it,  but  on  the  ground 
rf  defective  execution. 

This  suit  is  commenced  three  years  and  a  half 
^r  the  death  of  the  testator,  and  the  witnesses  are 
called  on  to  speak  to  facts  after  this  lapse  of  time. 
Id  Chambers  v.  The  Queens  Proctor  (a),  the 
vitoesses  to  a  will  were  examined  three  months 

(a)  2  Curt.  433. 
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^^^'       after  the  time  of  execution,  and  deposed  confidently 

Miiy  19th.     that  the  testator   did   not  sign  the  will  in  their 

^^^       presence ;  the  Court  refused  to  trust  to  the  memory 

KwoM.      ^^  witnesses,  even  after  so  short  an  interval  of  time 

as  had  elapsed  between  the  occurrence  of  the  fact 

they  were  deposing  to,  and  the  time  of  deposing. 

The  probabilities  of  this  case  are  strongly  in  &vour 
of  a  due  execution  ;  the  testator  was  a  clerk  or  writeir 
to  an  attorney,  a  situation  in  which  he  must  have 
been  daily  in  the  habit  of  witnessing  the  execution 
of  legal  instruments  ;  indeed,  the  attestation  clause 
to  this  will,  shews  the  knowledge  and  extreme 
accuracy  of  this  person  in  these  matters.  The 
transaction  was  conducted  with  great  solemnity,  the 
will  was  produced,  spread  open,  the  attention  of  the 
witnesses  pointedly  called  to  the  mistake  in  the 
seventeenth  line,  and  its  correction  in  the  attestation 
clause.  All  the  witnesses  admit  that  the  testator 
read  or  spoke  these  words  ''  this  is  the  last  will  and 
testament  of  me,  Edmund  Blake  ;"  to  what  could 
they  refer,  but  to  his  signature  at  the  end  of  the 
will ;  if  80,  there  is  a  most  formal  acknowledgment, 
— provided  the  Court  shall  be  of  opinion,  on  the 
circumstances,  that  the  will  was  ready  signed  at 
the  time. 

Even  assuming  that  the  testator  had  not  uttered 
the  formal  words  of  acknowledgment  in  reference 
to  his  signature,  if  the  Court  believes  the  signature 
to  have  been  made  before  the  witnesses  subscribed, 
the  production  of  this  paper,  admitted  to  be  all  in 
the  handwriting  of  the  testator,  to  the  witnesses, 
with  a  request  to  them  to  sign,  is  a  sufficient 
compliance  with  the  statute. 

Haggard  and  Harding  contra. 


PREROGATIVE  COURT  OF  CANTERBURY.  551 

^^re  is  no  affirmative  evidence  whatever  of  the      1843. 
^^t  of  signing  or  acknowledging  a  8ignature«  which    May  i9Uu 
uistinguishes  this  case  from  (Chambers  v.  The  Queen* s      fiiiri 
-^^^^"actor;  in  that  case  one  of  the  three  attesting      k^U^ht. 
^^^v-itnesses  deposed  confidently  to  the  will  having 
^^^eo  signed  in  the  presence  of  himself  and  of  the 
o^her  two  witnesses ;  the  Court  held  that  affirmative 
*^i^«is  better  than  negative  evidence ;  but  the  Court 
S^^^  never  decided  that  all  affirmative  evidence  can 
l>e  dispensed  with.     The  witnesses  in  the  present 
<^^i8e  are  positive  that  the  will  was  not  signed  in 
^Vieir  presence,  they  are  equally  positive  that  there 
^^ras  no  seal  affiixed  to  it  at  the  time  they  subscribed, 

^nd  they  are  nearly  as  confident  that  there  was  no 

signature  on  the  paper  made  at  the  time. 
This  case  resembles  Ilott  v.  Genge  (a). 

Reply.     In  Ilott  V.   Genge  there  was  evidence 
^fcat  the  testator  had  carefully  concealed  his  sig- 
nature from  the  witnesses  at  the  time  of  attestation ; 
^nd  that   fact  standing  uncontradicted,  excluded 
^le  presumption  of  acknowledgment  of  an  existing 
signature.     In  this  case  every  thing  was  done  in  the 
Most  open  manner ;  the  two  cases,  therefore,  are  very 
disrinct  in  their  nature.     Chambers  v.  The  QueefCs 
Proctor  was  cited,  for  the  purpose  of  shewing  how 
important  an  ingredient,  in  this  case,  is  the  lapse 
^time  which  has  intervened  between  the  execution 
^fthis  will  and  the  examination  of  the  witnesses. 

The  circumstance  of  this  suit  not  being  brought 
^ntil  after  the  death  of  the  widow,  is  one  not  very 
fntourable  to  the  cause  of  the  next  of  kin. 

(a)  3  Curt.  160. 
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1843.  Judgment. 

May  19th.  SiR  HeRBERT  JeNNER  Fu8T. 

bUTb  The  deceased  in  this  case  is  a  Mr.  Edmund  Blake, 

jj«^      who  died  on  the  17th  of  December,  1838,  having 

made  a  will  which  bears  date  the  6th  of  September, 

in  that  year,  and  of  •which  probate  was  granted  on 

the  3rd  of  January  1839. 

In  June  1842,  the  deceased  having  been  dead 
between  three  and  four  years,  this  probate  was  called 
in,  and  the  executor,  who  had  been  in  possession  of 
the  probate  since  January  1839,  was  called  on  to 
propound  the  will  in  solemn  fortn  of  law. 

The  will  has  now  been  propounded ;  it  is  all  in 
the  handwriting  of  the  deceased,  and  appearing,  as 
it  does,  to  have  been  signed  by  the  deceased  in  the 
presence  of  two  witnesses,  who,  according  to  the 
attestation  clause,  had  subscribed  in  his  presence, 
and  in  the  presence  of  each  other,  probate  of  it  ^ 

passed  in  the  common  form. 

The  purport  of  the  will,  is  to  make  provision  for  ^^ 
the  widow  of  the  testator;  an  annuity  of  150/.  is  ^^ 
given  to  her,  and  the  bulk  of  his  property  is  given  .^:^^ 
to  Mr.  Knight,  whom  he  appoints  sole  executor.  ^•^"^ 
The  widow,  therefore,  had  an  annuity  of  150/.,  out.^^^^^ 
of  the  property,  which  at  the  time  when  the  will  was^^^^^ 
proved,  was  sworn  to  be  of  the  value  of  7000/.  The^^^^^^ 
widow,  if  the  deceased  had  died  intestate,  woul(K>Xnl< 
have  been  entitled  to  a  moiety, — ^there  were  no  chil^  fj-^il 
dren, — and  the  brother,  who  was  the  only  next  oto  o 
kin,  would  have  been  entitled  to  the  other  moiety.  '^i^:^ty 
The  interest  of  the  widow  would  have  been  mucfarC^^ci!i 
larger  under  an  intestacy, than  under  the  will;  for  she^  ^^e 
was  of  such  an  age  that  an  annuity  of  150/.  was  not^  ^^/ 
equivalent  to  a  sum  of  3500/.  sterling;  taking  that-^M* 
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^  ^  the  amount  of  a  moiety  of  the  deceased's       1843. 

P'^perty.  May  19th. 

Mr.  John  Blake  the  brother  did  not,  on  the  death       bIHi 
^^  the  deceased,  or  shortly  afterwards,  question  the      ^^j. 
^^idity  of  this  will,  or  take  any  steps  to  call  in  the 
-f^^^bate,  but  in  February  1842,  he  resorts  to  a  step, 
,^  licb  unquestionably  he  is  entitled  to  do,  he  calls 
*  ^^  probate  of  this  will,  and  puts  the  executor  on  proof 
^^"ffit    Now,  as  I  have  said,  Mr.  John  Blake  is 
^*3titled  to  do  this,  but  considering  the  time  at  which 
^~^  ^  has  chosen  to  do  so,  he  is  not  entitled  to  any 
^  ^:idulgence  in  this  cause ;  he  is  entitled  to  have  the 
'^w  strictly  administered,  but  to  nothing  beyond  it; 
1"^  «  must  take  the  result  of  the  case  on  the  whole  of 
^fce  transaction. 

The  will  has  been  propounded  in  the  mere  com- 

^^>ci(m  candidity  except  in  this,  it  pleads,  **  That  the 

^^^^hole  of  the  will,  and  of  the  attestation  clause  is  in 

^lie  handwriting  of  the  deceased."     There  are  three 

^iabscribing  witnesses  to  the  will,  they  have  been 

^^amined,  as  have  also  two  other  persons  to  the  fact 

^^■f  the  handwriting ;  but  before  I  proceed  to  consider 

•^  fce  evidence,  I  will  look  a  little  to  the  will  itself. 

The  deceased  is  described  as  having  been  a  law- 

-^^^r,  or  in  the  service  of  a  lawyer ;  the  will  bears  the 

^^*^arks  of  having  been  written  by  a  person  conver- 

^^^^nt  with  legal  business ;  it  is  written  in  a  clear 

*"^  and,  evidently  prepared  with  great  care;  it  describes 

"^"^:ie  property  of  which  the  deceased  was  possessed ; 

^  *3  one  part  of  the  will  some  words  were  inserted  by 

"•"Mistake,  they  are  struck  out,  and  are  adverted  to  in 

^^e attestation  clause ;  it  is  signed  **  Edmund  Blake"; 

*  tig  sealed;  there  are  three  subscribing  witnesses, 

^od  the  attestation  clause  is  very  special  in  itself. 
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1843,       The  Court  read  it  ante^  p.  648,]     Nothing  can  ' 
Blakk       more  distinct  and  clear  than  these  words;   wi       M 
KnIght.      such  an  attestation  clause  as  this,  it  seems  scarce?.^ 
possible  that  any  question  could  arise,  as  to  suclm 
p^per  being  executed  according  the  due  requisite^ 
of  law. 

It  is  now  necessary  to  consider  what  is  the  e?i-  "^ 
dence  of  the  witnesses ;  remembering,  that  by  the 
present  Act  of  Parliament,  a  will,  to  be  valid,  must  be 
signed  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  that  such  signa- 
ture must  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  who  are  to  attest  and  subscribe  the 
will  in  the  presence  of  the  testator. 

The  first  witness  is  William  Brewer,  aged  62.    He 
says  to  the  first  article,  '*  I  knew  the  deceased  almost 
all  my  life,  he  had  been  writer  to  an  attorney,  but 
lived  independent  at  last.    I  cannot  say  exactly  what 
his  age  was,  it  might  be  seventy  or  more.    One  day, 
it  may  be  three  years  ago,  I  was  told  that  a  message 
had  been  left  for  me  by  the  deceased's  wife,  it  was 
to  the  efiect,  that  Mr.  Blake  was  wanting  me,  ray 
son,  and  my  apprentice,  to  go  up  to  him  to  sign  his     < 
will,  or   witness   his   will.      I   do  not  remember   " 
what  part  of  the  year  it  then  was,  or  what  time  of  T 
day,  whether  daylight  or  candlelight,  it  was  iu  the  ^ 
evening.     I  went  to  the  deceased's  house,  with  my  "^ 
son  and  my  apprentice ;  when  we  got  to  the  door  *^ 
Mrs.  Blake  opened  it,  and  shewed  us  into  a  small  J 
room  on  the  ground  floor  where  the  deceased  always  ^ 
sat ;  as  she  shewed  us  in  she  said  to  the  deceased, 
who  was  sitting  with  his  back  towards  us,  *^  Here's 
Mr.  Brewer  and  his  son  come,"  the  deceased  turned 
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'^^nd  on  his  chair  to  look  at  us,  I  sat  down  on  one       1843, 

*^de  of  him  near  the  fire,  the  other  two  a  little  off     May  19th. 

^om  him  on  the  other  side ;  the  room  was  very       b1][7« 

sn^all;  there  was  nobody  else  in  the  room.    The  de-      kwoot. 

c^^^sed  took  out  a  paper  either  from  a  drawer  of  the 

li  fctle  table  at  which  he  was  sitting,  or  from  a  port- 

able  writing  desk,  that  stood  or  lay  upon  it ;   it  was 

i^lded,  he  spread  it  before  us,  saying  ^  This  is  my 

^^rII,  it  is  a  small  will  written  on  one  sheet  of  paper 

avRdl  all  on  one  side:'  turning  to  me  he  said,  'Will 

yO"B  sign  it,*  or  'Will  you  witness  it/     I  took  the 

p^n  and  wrote  my  name,  most  likely  the  deceased 

tolj  me  where  to  write  it.     As  soon  as  I  had  wrote 

tr^y  name  I  went  back  to  my  seat.     Then  he  asked 

tti.^  others  to  sign  as  I  had  done,  and  they  did. 

^W^lien  they  had  so  done  he  took  and  put  the  will 

a^ay  again,  I  cannot  say  whether  in  the  drawer  or 

TO  the  desk.    Before  either  of  us  signed  I  remember 

l^e  said,  *That  he  had  made  a  mistake,  but  he  had 

rectified  it  at  the  bottom.'   He  did  not  sign  it  in  my 

pi^esence,  he  did  not  use  pen  and  ink  while  I  was 

^ith  him ;  he  did  not  say  that  he  had  written  it 

himself,  otherwise  than  as  by  what  I  have  deposed. 

He  did  not  say  he  had  signed  it.     I  cannot  say 

Aat  it  had  been  signed  when  I  saw  it ;  I  would  not 

swear  that  Mr.  Blake's  name  was  not  to  it  when  I 

^gned  mine,  but  I  did  not  see  it,  that  is,  I  do-  not 

T^ember  that  I  saw  it.     I  have  no  recollection  at 

^q{  having  seen  Mr.  Blake's  signature  at  the  foot 

rfthe  will  when  I  signed  my  name  to  it ;  I  am  very 

lore  that  it  was   not  signed    by   Mr.    Blake  the 

<feceased,  in  my  presence,  and  that  he  did  not  say  of 

any  name  to  it,  *  that  it  was  his  or  of  his  writing,'  or 

mytbing  to  that  effect.     [The  witness  was  shewn 

id  identified  the  will. J     1  did  not  see  the  name 
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1843.       <  Edmund  Blake'  at  that  time,  as  I  see  it  now,  oppi 

May  i9Ui.     site  the  seal  and  at  the  end  of  the  will ;  there  w 

bH^u       no  seal  there  then,  of  that  I  am  certain  ;  I  do  n< 

KwcTt.      think  that  the  name  was  there,  but  I  do  not  swei 

that ;  I  am  sure  that  if  it  was  there  the  deceased  di 

not,  by  anything  he  said,  acknowledge  it  to  be  hi 

signature ;  he  did  no  more  than  say,  it  was  his  wil 

and  that  it  was  a  short  or  a  little  will,  and  he  spok 

also  of  the  mistake  he  had  made  and  rectified  i 

the  bottom.     I  think  now  that,  when  he  held  tt 

paper  in  his  hand,  telling  us  that  it  was  his  will,  I 

read  the  first  words  to  us — ^  This  is  the  last  will  an 

testament  of  me,  Edmund  Blake' — as  much  as  tb 

I  think  he  read  aloud." 

According  to  this  witness  the  deceased  produce 
the  paper  from  the  drawer  of  a  table  or  writing  des 
he  spread  it  upon  the  table,  he  called  the  attentic 
of  the  witnesses  to  a  correction ;  and  mention 
made  of  that  correction  in  the  attestation  clause ;  1 
reads  so  much  of  it  as,  *^  This  is  the  last  will  of  m* 
Edmund  Blake,"  he  asked  this  witness,  and  tt 
other  witnesses  to  sign  this,  which  he  declares  is  h 
will ;  the  witness  however  will  not  undertake  I 
swear  that  the  name  of  the  deceased  was  there ;  h 
is  sure  the  deceased  did  not  sign  it  in  his  presene 
and  he  is  sure  he  did  not  formally  acknowledge  il 
he  attested  it. 

On  cross-examination  he  says,  '*  The  deceased  wj 
sitting  at  a  little  table,  not  far  from  the  fire-plac 
there  was  just  room  enough  for  me  to  sit,  as  I  di 
almost  by  the  side  of  him,  nearer  the  fire,  rath* 
before  than  behind  him  ;  his  wife  sat  opposite  n 
on  the  other  side  of  the  deceased.  Each  person 
the  room  could  see  what  any  one  of  the  others  di 
When  I  was  about  to  sign  my  name  I  left  my  plac 
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^  ^d  went  round  to  the  deceased  ;  I  was  at  his  right       1843. 
^^and  when  I  wrote  my  name  ;  the  only  way  in  which     May  i9th. 
lat  change  of  my  position  could  affect  the  view  of       bZ^u 
e  other  witnesses  would  be,  as  I  should  suppose,      kSJcot. 
at  they  saw  almost  better  what  I  did  than  if  I  had 
n  on  the  side  of  the  deceased  on  which  I  sat. 
The  next  witness  is  Charles  Sellick,  the  appren- 
.^e^  he  was  about  seventeen  years  of  age  at  the  time 
f  the  transaction.     After  deposing  to  going  to  the 
^>u8e  of  the  deceased,  the  size  of  the  room,  the  po- 
'tion  in  which  the  parties  sat,  to  the  same  effect  as 
e  former  witness,  he  says, — **  Mr.  Blake  took  his 
^«rill  from  a  writing  desk,  brought  to  him  by  his 
^vife,  he  took  it  up  and  said,  '  Mine  is  a  short  will, 
\%  18  written  on  one  sheet  of  paper.'     He  asked  the 
«lder  Mr.  Brewer  to  put  his  name  to  it,  and  for  that 
purpose  to  sit  down  at  a  table  on  Mr.  Blake's  right 
band,  on  which  table  Mr.   Blake  then  placed  it, 
open  as  I  recollect ;    Mr.  Brewer  wrote  his  name 
where  Mr.  Blake  pointed  out  to  him,  Mr.  Brewer, 
Ae  younger,  and  I  did  the  same,  Mr.  Blake  pointing 
^t  the  place  to  each  of  us  in  turn.     Mr.  Blake 
Tod  a  part  of  the  beginning  of  the  will,  just  as  much 
Vsaid  that  it  was  his  will,  and  he  pointed  out  to  us 
ft  place  in  the  middle  of  the  will  where  he  had  made 
ge  il     &  miittake,  which  he  said  he  had  corrected  at  the 
Itottom.     I  remember  he  made  us  all  stand  up  to 
^  where  the  mistake  had  been  made,  and  where 
i^bad  written  the  correction  of  it  at  the  bottom.     I 
^  sure  Mr.  Blake  did  not  sign  the  will  then,  or  at 
toy  time  in  my  presence ;  I  do  not  remember  having 
teea  his  name  to  the  will,  and  I  am  quite  positive 
he  did  not  point  it  out  to  me.     I  do  not  remember 
ifaat  he  said  anything,  or  that  anything  else  was 
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1843,       said  or  done  in  my  presence  concerning  the  w 
Mfty  iQth.     [The  witness  was  shown  and  identified  the  wi! 

Biln  I  will  swear  to  the  best  of  my  belief  that  the  na 
*  Edmund  Blake/  appearing  at  the  foot  or  end 
the  will,  between  the  clause  of  attestation  and  t 
seal,  was  not  written,  that  is,  had  not  been  writ( 
and  was  not  upon  it  when  I  wrote  my  name  as 
witness.  I  was  a  youngster,  I  was  unused  to  t 
form  of  such  things,  I  did  not  think  anything  of  i 
I  am  quite  certain  that  the  seal  was  not  there  attl 
time  now  deposed  of.  I  will  not  swear  positive 
that  the  name  was  not  there,  but  only  that  I  do  n 
remember  it." 

On  cross-examination.-—'*  I  signed  my  namewb 
each  of  the  others  signed,  they  and  I  were  presc 
alike  with  Mr.  and  Mrs.  Blake.  It  was  a  vc 
small  room,  nothing  could  be  done  without  i 
seeing  it.  I  do  not  well  know  that  Mr.  Brewer,  1 
elder,  could  see  as  he  sat  what  was  done  by  me  a 
Mr.  George  Brewer ;  the  only  change  in  positi 
was  in  the  witnesses,  each  of  us  going  in  turn  to  1 
chair  put  fbr  us  at  the  table,  on  which  the  will  i 
placed.  The  will  lay  on  the  table ;  I  did  not  kn 
the  contents  of  the  clause  of  attestation,  I  witsi 
sired  to  put  my  name,  and  I  did." 

According  to  this  witness,  he  went  to  the  i 
ceased's  house,  the  deceased  produced  a  will,  all 
his  own  handwriting ;  he  pointed  out  to  the  atU 
tion  of  the  witness  an  alteration  in  the  body  of  I 
will,  the  attestation  clause  notices  the  alteratio 
the  paper  was  spread  open,  there  was  no  conce 
ment,  the  attention  of  the  witness  was  fully  oak 
to  all  the  circumstances ; — he  swears  that  accord 
to  his  belief  the  name  of  the  deceased  was  not  m 
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signed,  and  that  the  signature  of  the  deceased  was      ^^^- 
not  there.  May  liHh. 

The  third  witness  is  George  Brewer,  after  de-       Blake 
posing  as  to  going  to  the  house,  and  as  to  the      kSI^t. 
seats  and  positions  of  the  several  parties  in   the 
«)om,  he  says, — "  Mrs,  Blake  brought  a  writing- 
desk,  which  she  put  on  the  table.     Mr.  Blake  took 
from  it  the  paper  we  were  to  sign,  whether  it  was  a 
fcWed  paper  or  not  I  cannot  say.     He  held  it  up  by 
«ie  comer,  and  told  us  how  it  was  his  will,  and    * 
•omething  about  a  mistake  he  had  made  in  it,  and 
kow  he  had  rectified  it  at  the  bottom.     He  showed 
w  where  the  mistake  had  been." 

Here  is  this  gentleman  pointing  out  the  alteration 
<»*  correction,  and  saying  the  will  was  all  in  his  own 
Mudwriting,  surely  this  must  have  a  most  important 
•taring  on  the  case. 

**He  read  some  of  it  to  us,  some  of  the  top  part, 
•nd  some  of  the  bottom  ;    he  said  there  was  but 
one  side  of  it;  it  was  all  written  on  one  side  of 
**'**^     The  next  thing  was  we  signed  it.     I  do 
act  kncnr  about  Mr.  Blake  signing  it,  I  cannot  say 
whether  he  did  or  not.     I  did  not  take  any  notice 
of  ihaL     I  remember  Mr.  Blake  dipping  the  pen  in 
the  ink  and  giving  it  to  os,  but  whether  he  wrote 
anything  wilh  it  himself  or  signed  his  name  to  it  I 
^^"^oot  say.     I  do  not  remember  anything  about  a 
*^  to  it,  or  anjrthing  abont  Mr.  Blake  publishing 
or  dedaring  it  to  be  his  wiU.''    [After  identilying 
diewilL]    "I  cannot  say  whether  the  name  E-A- 
mmd  Blake,  oppoute  to  the  seal,  at  the  foot  or  eui^ 
of  Ae  wiD,  was  there  or  not  when  I  so  wrote 
^Mia  as  a  witoesa.     I  cannot  say  whether  tlie 
•••Acre  ai  the  time  or  noL'* 
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1843.  On  cross-examination — *'The  will  in  questic 

Mftyi9^  was  on  a  table  by  the  right  hand  of  the  deceased  whe 

^^  it  was  being  signed  by  me  and  my  fellow  witnesse 

agaifui  I  cii  j  not  know  the  contents  of  the  clause  of  attesb 

Kniobt. 

tion  to  it  when  I  signed  my  name." 

How  can  this  be !  When  Mr.  Blake  had  take 
such  pains  to  point  out  the  alteration  in  the  wi 
and  in  the  attestation  clause  to  the  witnesses ;  ho 
is  it  possible  on  such  evidence  to  believe  that  it 
*  testator  did  not  sign  before  the  witness  subscribed 
^*  I  would  not  swear  that  it  is  not  what  M 
Blake  read,  but  my  memory  will  not  serve  me  1 
say  ilT  it  were  or  not.  I  was  not  paying  particuh 
attention  to  what  was  read  by  the  deceased.  I  d 
not  know  that  I  have  ever  said  that  Mr.  Blake  di 
not  sign  his  will  in  my  presence.  I  have  said  f 
much  as  that  I  did  not  know  whether  he  had  s 
done  or  not.  I  have  heard  Charles  Sellick  say,  th{ 
Mr.  Blake  did  not  sign  in  our  presence.  From  whi 
I  have  heard  my  father  say  about  it,  I  think  he  i 
something  like  myself,  and  cannot  exactly  say  hoi 
it  was.  My  memory  is  a  very  indifferent  one  fo 
speaking  positive.  I  do  not  remember  hearing  Mi 
Blake  make  any  acknowledgment  of  his  signatur 
in  my  presence.  I  do  not  think  that  I  ever  hean 
either  my  father  or  Sellick  say  anything  as  to  that 
for  myself  I  have  said  that  I  did  not  think  he  did 
but  what  I  should  say  is,  that  I  do  not  remember  hoi 
It  was. 

The  two  other  witnesses  swear  to  the  handwritinj 
of  the  deceased,  one  of  them,  Mr.  Read,  a  solicitoi 
says, — "  That  he  deposes  without  the  least  hesita 
tion  or  doubt  that  the  whole  of  the  paper  writing 
propounded  as  the  will  of  the  deceased,  and  th 
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n^iue,  Edmund  Blake,  subscribed  thereto,  is  of  the  ^^'^^•_ 

proper  handwritiug   and  subscription   of  the   de-     May  luth. 
^^^sed.  HhAkR 

1  have  already  said  that  until  the  year  1842,  no      kmuut. 
®*^p8  were  taken  to  call  in  the  probate  of  this  will. 

These  are  the  circumstances  under  which  this 

^"^^ll  comes  into  question;  a  will  attested  in  the 

'^^niier  I  have  already  mentioned.     The  witnesses 

ill  not  swear  positively  that  the  deceased's  name 

18  not  at  the  bottom  of  the  will  when  they  signed     - 

^•^    as  witnesses;  they  will  not  swear  negatively  ;  the 

^^^4Bt  witness  swears  '^that  the  testator  dipped  the 

F^^D  into  the  ink  and  gave  it  to  them,  but  whether 

«^e  wrote  anything  with  it  himself  or  signed  his 

Attme  be  cannot  say.'* 

The   first  point  to  consider  is,  is  it  absolutely 
K^ecessary  to  have  positive  affirmative  testimony  by 
the  subscribed  witnesses,  that  the  will  was  actually 
signed  in  their  presence,  or  actually  acknowledged 
in  their  presence;  is  it  absolutely  necessary,  under 
^11  circumstances,  that  the  witnesses  should  concur 
^O  stating  that  these  facts  took  place  ;  or  is  it  abso- 
lutely necessary,  where  the  witnesses  will  not  swear 
positively,  that  the  Court  should  pronounce  against 
the  validity  of  the  will  ?     I  think  these  are  not 
absolute  requisites  to  the  validity  of  a  will ;  I  think 
the  Court  must  take  into  its  consideration  all  the 
^rcnmstances  of  the  case,  and  judge  from  tb«nD 
^lectirelv,  whether  there  was  not  at  least  au  ik> 
k^nowledgment  of  a  signature,  clearly  existiiig  in. 
the  face  of  the  will  at  the  time  of  attestatiw    1' 
think,  under  all  the  circumstances  of  this  ci»«k..  ti«t 
the  Court  can  have  no  doubt  that  that  i^  wua'  ia» 
i-'^a    taken  place  here.     What  are  the  circumoamsL 

VOL.    III.  O   O 


Ift 
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1848.      Three  years  after  the  transaction  took  pla 
MayiM.     witDcsses  dcpose,  that  they  went  to  the  doc 

bmu       house  to  see  him  sign  his  will ;  they  were 
duced  to  him ;  he  is  described  as  the  writei 
attorney ;  they  find  him  sitting  in  a  chair  n 
fire-place;  his   wife  tells  him,  the  witnea 
come  to  witness  his  will;  he  produces  this 
from  a  desk ;  he  unfolds  the  paper ;  he  lays 
on  a  table  before  them,  so  that  each  mi| 
what  the  paper  was ;  he  is  not  satisfied  wit 
he  tells  them  that  it  is  his  will ;  that  it  is  all 
own  handwriting ;  that  it  is  a  short  will,  all 
side  of  a  sheet  of  paper ;  that  he  had  made  a  i 
in  the  body  of  the  will ;  that  he  had  rectil 
mistake;  he  pointed  out  to  them  where  tl 
been  done ;  he  calls  on  them  to  come  neai 
see  how  he  had  altered  the  mistake ;  he  re 
attestation  clause  to  them  ; — everything  in 
done  in  the  most  open  manner  by  the  dece 
he  reads  the  words,  ^'  this  is  the  last  will 
lament  of  me,  Edmund  Blake ;"  this  papei 
signed  **  Edmund  Blake  ;"  there  is  a  seal; 
nesses  are  sure  there  never  was  a  seal ;  the 
so  sure  whether  he  did  or  not  sign  in  their 
I  cannot  entertain   a  doubt   that   tl 
was  signed    before    the  witnesses  subs 
have  no  more  doubt  of  the  fact,  than  i 
positively  sworn  to  that  effect ;  when  I 
care  and  caution  with  which  the  paper 
the  knowledge  of  the  deceased   in   t 
matters,  derived  irom  his  occupation  n 
office;  he  must  have  known  how  to 
to  a  testamentary   paper  in   the  ye? 
doubt  the  memory  of  the  witnesses  fc 
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1843.      and  to  the  statutes  2  &  3  Edw.  6,  1  Eliz.  c.  2,  ar 
April  26th.     13  &  14  Car.  2,  c.  4,  and  Caudrey's  case  (a).     The 
Sandbbs     pressed  for  a  sentence  of  deprivation  against  M 
Head. 


agaifut 

-I  SAD. 


Queen*s  Advocate  for  Mr.  Head. 

The  defendant  has  been  most  vexatiously  treat 
in  this  case;  the  Articles  contain  no  intimation 
the  particular  law  or  canon  to  be  relied  on  in  si. 
port  of  them  ;  this  mode  of  pleading  is  contrary 
all  established  practice.  In  Newberry  v.  Gac 
win  (6),  Sir  J.  Nicholl  says,  '*  The  two  fii-st  ArticI 
plead  the  law  upon  the  subject,  the  canons,  aud  tb 
statute  ;**  clearly  then,  according  to  that  learne 
Judge,  it  is  incumbent  on  the  promoter  of  the  offic 
to  specify  the  statute  or  canon  on  which  he  reli< 
for  establishing  the  charge  contained  in  the  A: 
tides.  In  the  case  of  The  King's  Proctor 
Stone  (c) J  in  Cox  v.  Gooday  {d)y  and  in  Mast 
V.  JEscott  (e),  the  particular  statute  or  canon  sai 
to  have  been  infringed  or  violated  was  set  forth  i 
the  Articles,  and  the  defendants  were  not,  as  i 
this  case,  compelled  blindly  to  address  themselv 
in  defence  to  the  charge ;  the  particular  law  to  I 
urged  against  them  was  specified  at  the  very  cor 
mencement  of  the  proceedings. 

The  Book  of  Common  Prayer,  which  Mr.  Hei 
is  charged  with  having  depraved,  is  the  Book 
Prayer   now   in    use,   established    by    the    Act 
Uniformity,  a.d.   1662.     The  Canons,  a.d,   160 
cannot  refer  to  the   present  Book  of  Prayer,  an 


(a)  5  Coke,  1.  (6)  1  Phill.  282.  (c)  1  Cone.  424. 

(rf)  2  Cons.  138.  (e)  2  Curt.  692. 
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*«iere  is    no    subsequent    canon    relating   to    the  _J^_^_*_ 
l>a^esent  Book  of  Prayer.  Aproaeth. 

Sandfrs 

Harding  J  (same  side.) — Mr.  Head  is  charged  with        Hbau. 
^Ihe  commissioD  of  an  offence  capital  in  the  Ecclesi- 
^^^tical  law,  and  is  entitled  to  have  the  law  strictly 
"Weighed,  and  construed  strictly  in  his  favour.     The 
statute  of  the  1  Eliz.  is,  as  respects  Mr.  Head,  a 
(i^enal   statute,  he   must    be  clearly    convicted   of 
^laving  preached^  declared^  or  spoken  in  derogation 
^3r depraving  of  the  Book  of  Common  Prayer;  it 
^^ill  not  be  sufficient  to  shew  that  Mr.  Head  is 
"^hin  the  spirit  of  the  act,  he  must  be  brought 
"within  the  spirit  and  the  letter.     In  Fletcher  v. 
Afiides{a\  Chief  Justice   Best  says,    *'The   rule 
Quires  that  all  penal  laws  should   be  construed 
strictly,    that  no   cases  should    be   holden  to   be 
^^bed  by  them,  but  such  as  are  within  both  the 
spirit  and  letter  of  such  laws.     If  these  rules  are 
^'olated,  the  fate  of  accused  persons  is  decided  by 
•ke  arbitrary  discretion  of  Judges,  and  not  by  the 
^^press  authority  of  the  laws."     Mr.  Head  has  not 
J^eachedj  and  he  has  not  spoken^  anything  in  de- 
^^>gation  of  the  Book  of  Common  Prayer ;  then  has 
he  declared?    The  word  declare^  from  its  juxta- 
position with  the  words  preach  and  speak^  clearly 
tUeans  a  declaration  by  parol,  he  must  have  de- 
dared  by  word  of  mouth.     The   rule  noscitur  a 
^dii  applies  in  the  construction  of  this  act,  the 
word  declare,  placed  between  the  words  preach  and 
9peaky  shews  that  an  oral  declaration  was  intended 
to  be  forbidden.     Jenkinson  v.  Thomas  {b),  Evans 

(a)  3  Biog.  580.  (6)  4  T.  R.  665 
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^^8'       y.  JSvans  (a).     By  the  act  of  the  14  Geo.  2,  c.  1,  ^ 

April  26ih.  all  persons  who  should  steal  sheep^  or  any  other 
Sanders  Cattle ^  wcre  deprived  of  the  benefit  of  clergy.  The 
hJUd.'  stealing  of  any  cattle  would  seem  to  be  compre- 
hended by  the  general  words,  any  other;  but  it 
was  found  necessary  to  pass  the  15  Geo.  2,  c.  34, 
in  order  to  explain  that  the  first  act  was  meant  to 
extend  to  all  other  cattle;  until  the  Legislature 
specified  what  cattle  were  meant  to  be  included, 
the  Judges  felt  that  they  could  not  apply  the  statute 
to  any  other  cattle  but  sheep.  The  statute  of  Eliza- 
beth never  contemplated  the  possibility  of  a  clergy- 
man publishing,  by  printing,  anything  in  deroga- 
tion of  the  Book  of  Prayer ;  that  case  was  amply 
provided  against  in  other  ways ;  no  person  could  t 

print  any  work  or  letter  without  being  subject  to  a 
kind  of  censorship  of  the  press.     Mr.  Hallam,  in  his 
Constitutiofuil  History  {b)^^heyNstheextTemejeslousy         ^^^ 
with  which  the  difinsion  of  free  inquiry  through  the       ^^''^ 
press  was  viewed.     That  the  trade  of  printing  was    ^ 
subject  to  a  sort  of  peculiar  superintendence.     That  ^^^  .^^«t 
the  Council    frequently   issued    proclamations  to^:^;^  ^^ 
restrain   the  importation  of  books,  or  to  regulate^;;t^j|^^ 
.    their  sale.     That  it  was  penal  to  utter,  or  to  possess^  t*4z&ss 
even  the  most  learned  works  on  the  Catholic  side.  ^  JQe. 
That  every   printer    was   enjoined   to  certify    hiaf  Mziiis 
presses   to  the   Stationers'  Company,  on   pain  oi^<:»    of 
having  them    defaced,   and  of  suffering  a  year's  ^rrrs 
imprisonment.     No  printer  was  to  print  any  book^  .2I  #k, 
matter,  or  thing  whatsoever,  until  it  should  hav»  -.^  ve 
been  first  perused  and  allowed  by  the  Archbishop  <c^op 
of  Canterbury  or  the  Bishop  of  Ix)ndon.     Ryer^-^^y 

(a)  4  T.  R.  224-459.  (6)  Vol.  1,  p.  233. 
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P^^^oa  selling  books  priDtcd  contrary  to  the  intent       l^^* 
^*   tbj8  ordinance,  to  suflFer  three  months'  imprison-     AprU  26tb. 

^^<Dt  Sanderi 

^^     Can  it  be  wondered  at,  that  the  Legislature,  in       'humd. 

^^**^niing  the  Act  of  1  Eliz.  should  have  considered 

^^^^tthe  offence  of  6fec^n9i^  by  printing  was  amply 

F^^^'Sfovided  against  by  the  laws  and  ordinances  then  in 

*  ^=Mx;e,and  have  contented  themselves  with  providing 

*^  ipainst  verbal  heresy  or  schism  ?     It  is  well  known 

"^^at,  at  this  period,  the  clergy  were  in  the  habit  of 

^■"v^eeting  and  discussing  theological  subjects ;  these 

'•"■neetings  were  called   '*  prophesyings,*'   and  were 

"■"  igoarously  suppressed  in  those  days.     It  was  for 

^attending  one  of  such  assemblies  that  Archbishop 

CZ^rindal   was    suspended ;    this  was    probably  the 

*  "^  declaring "    intended   to   be   forbidden    by   the 

^^'tetate.     The  reason  why  the  Act  of  Uniformity  did 

^  id  not  impose  any  new  penalty  on  publishing  by 

f>rititing,  is  explained   by  referring  to  the  Act  of 

-■  'S  &  14  Car.  2,  c.  33,  which  by  the  second  section 

I^^rovided  for  the  case  of  printing;  that  statute  is 

*=^ow  expired,  and  cannot    be  urged  against  Mr. 

*^ead. 

The  above  argument  will  be  borne  out  by  refer- 
^^nce  to  statutes  in  pari  materia,  in  which  the  word 
'print"  is  used  when  it  was  the  intention  of  the 
iture  to  prohibit  that    mode  of  publishing 
:>pinion8 ;  25  Hen.  8,  c.  22,  ss   8,  9 ;  26  Hen.  8, 
s.  13,  s.  2  ;  36  Hen.  8,  c.  5  ;  1  Edw,  6,  c.  1,  s.  1— 
c.  12, 8,  7  ;  2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c. 
1 1,8.  2 ;  1  &  2  Phil.  &  Mary,  c.  10  ;  1  Eliz.  c.  2, 
«.  4;  5  Eliz.  c.   1,  s.   10 ;   13  Eliz.  c.  2,  s.  2;  23 
Blii.c.2;  35  Eliz.  c.  1,  s.  1. 

The  Court  will   not  visit  Mr.    Head   with    the 
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1843.  extreme  punishment  of  deprivation;  the  statute 
April  26th.    itself  makes  a  distinction  between  first  and  second 

s.";;;:..      ofiences. 

'^J^  The  Court,  moreover,  will  distinguish  betweei 

an  offence  by  speaking  in  derogation  of  some  grea 
doctrine  of  universal,  or  even  of  Anglican  reception 
and  against  a  Liturgy,  which  may  be  altered,  whicl 
may  be  termed  a  '*  thing  indifferent."  The  prefaci 
to  the  Prayer- Book,  itself  part  and  parcel  of  th( 
statute  of  Charles  2,  notices  this.  It  says,  "*  Th< 
particular  forms  of  divine  worship,  and  the  rite 
and  ceremonies  appointed  to  be  used  therein,  bein^ 
things  in  their  own  nature,  indifferent,  and  alter 
able,  and  so  acknowledged ;  it  is  but  reasonable 
thjat  upon  weighty  and  important  considerations 
according  to  the  various  exigency  of  times  anc 
occasions,  changes  and  alterations  should  be  mad< 
therein.*' 

Judgment, 
Sir  Herbert  Jenner  Fust. 
June  16th.  Xhis  is  a  proceeding  by  Articles,  against  th» 
Rev.  Henry  Erskine  Head,  a  clerk  in  holy  order 
of  the  United  Church  of  England  and  Ireland 
rector  of  the  Rectory  and  Parish  Church  of  FenitOD 
in  the  county  of  Devon,  in  the  diocese  of  Exete' 
and  in  the  province  of  Canterbury.  This  proceec 
ing  is  commenced  in  this  Court  in  virtue  of  letter 
of  request,  from  the  Bishop  of  Exeter,  which  ha^ 
been  presented  under  the  provisions  of  the  statu* 
passed  during  the  3rd  and  4th  years  of  the  reigg 
of  her  present  Majesty,  (c.  86,)  entitled  **  An  Act  f* 
better  Enforcing  Church  Discipline."  On  thes 
letters    being   presented   and    accepted,    a   decre 
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^*«saed  from  this  Court  on  the  14th  of  Nov.  1841,       1843. 

^^IiDg  on  Mr.  Head  to  answer  to  certain  articles,     june  i5tb. 

•'^eads,  positions,  orinterrogatories  to  be  administered      sI^m 

^c>  him  touching  and  concerning  his  soul's  health,       "jJ^^"J* 

^  ^d  the  lawful  correction  and    reformation  of  his 

**^nner8  and    excesses;    and  mote  especially  for 

1^  aving  offended  against  the  laws,  statutes,  consti- 

'fcutiotls,    and   canons   ecclesiastical   of  the   realm, 

l>j  haying  written  and  published,  or  caused  to  be 

published,  in  a  certain    Newspaper    called    *'The 

AiVestem  Times,"  a  Letter,  entitled  "  A  View  of  the 

Jiuplicity  of  the  present  System  of  Episcopal  Minis- 

^i^tion,  in  a  Letter  addressed  to  the  Parishioners  of 

Feniton,  Devon,  occasioned  by  the  Bishop  of  Exeter's 

Circular  on  Confirmation,  by  Henry  Erskine  Head, 

-A.M.,  Rector  of  Feniton,  Devon  ;"  in  which  Letter 

it; is  openly  affirmed  and  maintained  that  The  Cate- 

crliism  and  the  Order  of  Confirmation,  in  the  Book 

^c>i  Common  Prayer,  contain  erroneous  and  strange 

^  octrine  ;  and  wherein  are  also  openly  affirmed  and 

^*^naintained  other  positions  in  derogation  and  deprav- 

^  «ngof  the  said  Book  of  Common  Prayer,  contrary 

'^o  the  said  laws,  statutes,  constitutions,  and  canons 

Ecclesiastical  of  the  realm,  and  against  the  peace 

^nd  unity  of  the  Church. 

These  are  the  charges  contained  in  the  decree 

^>r  citation,  issued  and  founded  on   the  letters  of 

"^*«qaest.      This  decree  was  personally  served,  and 

'^as  returned  on  the  1st  of  December  184 1  ;  on  the 

following  Court  day,  a  proctor  appeared  for  Mr. 

Bead,  but  under  protest.   This  protest  was  extended, 

it  was  discussed  in  this  Court,  and  finally,  the  Court 

vas  of  opinion  that  the  protest  was  not  sustainable, 

aod  accordingly  the  Court  overruled  it,  and  assigned 
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1843.       Mr.  Head  to  appear  absolutely,  [ante^  p.  49].    From  ^^ 

ine  15th.     this  order,  an  appeal  was  presented  to  her  Majesty  ^ 

aT^hs      i^  Council,  and  after  some  deliberation,  the  decree 
i^aimt       ^^  aflBrmed.      It  seems  that  the  Judges  of  the  ^ 

Judicial  Committee  of  the  Privy  Council  had  con- 
siderable doubt,  whether  the  provisions  of  the  Act  of 
Parliament  had  been  duly  complied  with  ;  I  say 
this,  in  order  to  shew  that  the  appeal  was  not 
unjustifiable,  for  the  Judges  in  the  Appellate  Court  ^ 

strongly  intimated  an  opinion  that  the  question  was  ^' 

one  very  fair  and  proper  to  be  brought  up  for  the  ^j 

revision  of  a  superior  Court.  ^#, 

The  cause  having  been  remitted,  Articles  were 
brought  in  ;  the  admission  of  them  was  not  opposed.  '^e 

At  first,  notice  was  given  that  the  Articles  would  be   ,^  "^• 
opposed,  but  it  was  withdrawn,  and  the  Articles^ _^^ 
were  admitted  without  opposition ;  a  negative  issu^^^^^ 
was  thereupon  given,  and  certain  admissions  mad»  .^:^j^ 
on  behalf  of  Mr.  Head,    in   order   to   avoid    th.^::^^|jg 
expense  of  taking  evidence ;    in  consequence,  n«=K    qq 
evidence  became  necessary,  no  witnesses  were  es^r -ex- 
amined.    The  principal  facts  being  then  admitted  *^^.ed, 
the  only   question   then   remained,  —  upon    thes^^-ese 
admissions  had  an  ofi^ence  been  committed  cogniz  m  mhiz- 
able  in  the  Ecclesiastical  Court? — this  was  a  quet^  *es- 
tion  simply  of  law,  and  of  law  only. 

Now,  it  is  to  be  observed  that,  in  the  first  plac»^::>-^ce, 
the  protest  did  not  apply  to  the  merits  of  the  cas^p^^*^;        '- 
it  rested  on  ground  quite  independent  of  the  circuna::::^^' 
stances  set  forth  in  the  decree  or  articles.     It  wit  '^^s        :^ 
simply  a  question,  whether  the  Bishop  of  Exete— "^^         j^ 
the  diocesan  to  whom  Mr.   Head  is  subject,  ha^^         rr^ 
complied  with  the  requisites  of  the  Act  of  Parlia-  -^^ 

iiient,  (3  &  4  Vict  c.  86) ;  the  bishop  having  in  the  r=.^^ 
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first  instance  given  notice  that  he  intended  to  issue       ^^*^* 
»  commission  under  the  3rd  section  of  the  Act.     June  isih, 
Xhe  letters  of  request  were  after  that  presented  to      sandbhs. 
tWs  Court,  the  notice  not  having  been  withdrawn ;       "5^"'* 
on  this  the  protest  was  founded.     I  have  already 
Btated  that  the  decree  of  this  Court,  overruling  the 
protest,  has  been  held  to  be  right;  the  cause  has 
Wd  remitted,  and  now  comes  on  to  be  heard  on  its 
xnerits,  without  any  prejudice  on  the  one  side  or  the 
other,  by  reason  of  what  has  passed  in  the  Privy 
Council. 

The  Articles  are  nine  in  number ;  the  first  pleads 
^  follows : — 

"We  article  and  object  to  you,  the  said  Rev. 
Henry  Erskine  Head,  clerk,  that  you  know,  believe, 
or  have  heard  that,  by  the  laws,  statutes,  constitu- 
tions, and  canons  ecclesiastical  of  the  realm,  it  is 
expressly  forbidden  to  any  parson,  vicar,  or  other 
^Qiinister   whatsoever,    of    the   United    Church   of 
England  and  Ireland,  to  say  open  prayer  in  any 
^^horch  or  chapel,  or  other  place  of  public  worship, 
<»  to  administer  the  sacraments,  or  other  rites  and 
^seremonies  of  the  Church,  in  any  other  form,  or  after 
^y  other  order  than  those  contained  in  the  Book 
of  Common  Prayer,  and  the  administration  of  the 
Sacraments,  and  other  rites  and  ceremonies  of  the 
Church  of  England  by  law  established  :  and  that  it 
^<  also  expressly  forbidden   to  any  such  parson, 
"vicar,  or  other  minister  of  the  said  United  Church 
^  England   and   Ireland,   whatsoever  to   preach, 
declare,  or  speak  anything  to  the  derogation  or 
depraving  of  the  said  Book  of  Common  Prayer,  and 
administration  of  the  sacraments,  and  other  rites 
and  ceremonies  of  the  Church  of  England,  or  of 
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The  Office  of  the  Judge  promoted  hy  jg^^ 

Sanders  against  Head,  (a)  ^  ^^ 

June  15th. 

This  cause  having  been  remitted  to  this  Court,  Acie^^an 

tlie  proctor  for  the  promoter  of  the  oflSce,  on  the  SJ^ye^  for 

fim  session  of  Hilary  Term,  brought  in  Articles,  Sewlpa^^^^^ 

'^ith  two  Exhibits  annexed.     On  the  second  session,  ^®"?^»  *°  ^^ 

I                                                                                                                 '  gaUon  and  de- 

wie  proctor  for  Mr.  Head  declared  he  opposed  their  pravingofihe 
«ami8sion.     Un  the  third  session,  the  Articles  were  monPi^yer. 
Emitted,  the  proctor  for  Mr.  Head  being  present,  offence  is  cog- 
and  declaring  that  he  did   not  oppose  the  same.  ^c^^raUccui! 
On  the  fourth  session,  the  proctor  for  Mr.  Head  ^^*^^  J^*^ 
gave  a  negative  issue  to  the  Articles;  on  the  bye  not  specify  the 
day,  he  confessed  the  second  and  third  Articles  to  Canon  or  coo- 
lie true,  as  also  so  much  of  the  fourth  Article  as  tBndXo°be 
pleaded  the  writing  and  causing  to  be  published  s'^p^i?in"the 
the  letter  therein  referred  to ;  he  also  confessed  the  ^^!"^  T' 

fif        ,  tainea  m  tnem. 

fifth,  sixth,  seventh,  and  eighth  Articles  to  be  true. 
On  the  14th  of  March,  the  proctor  for  Mr.  Head 
declared  that  he  gave  in  no  Allegation,  whereupon 
the  cause  was  concluded  and  assigned  for  informa- 
tions and  sentence. 

Addams  and  Robinson,  as  counsel  for  the  pro- 
moter of  the  office,  cited  and  referred  to  the  4th, 
6th,    36th,  37th,  and  38th  Canons,   (a.d.    1603,) 

(a)  See  this  case,  ante,  p.  32  to  49. 
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1843.      and  to  the  statutes  2  &  3  Edw.  6,  1  Eliz.  c.  2,  ar 
April  26th.     13  &  14  Car.  2,  c.  4,  and  Caudrey's  case  (a).     Tin 
Sanders     presscd  foT  a  Sentence  of  deprivation  against  M 
Head. 


against 
Head. 


Queen*8  Advocate  for  Mr.  Head. 

The  defendant  has  been  most  vexatiously  treat 
in  this  case;  the  Articles  contain  no  intiroatioa 
the  particular  law  or  canon  to  be  relied  on  in  sci 
port  of  them  ;  this  mode  of  pleading  is  contrary 
all  established  practice.     In  Newberry  v.   Goo 
win  (6),  Sir  /.  Nicholl  says,  '*  The  two  first  Article 
plead  the  law  upon  the  subject,  the  canons,  aud  th 
statute ;"  clearly  then,   according  to  that  leame 
Judge,  it  is  incumbent  on  the  promoter  of  the  offic 
to  specify  the  statute  or  canon  on  which  he  relit 
for  establishing  the  charge  contained  in  the  A 
tides.     In    the    case    of    The  King's  Proctor 
Stone  (c)y  in   Cox  v.  Gooday  (d)^  and  in  Mast 
V.  JEscott  (e),  the  particular  statute  or  canon  sai 
to  have  been  infringed  or  violated  was  set  forth  i 
the  Articles,  and  the  defendants  were  not,   as  i 
this  case,  compelled  blindly  to  address  themselv 
in  defence  to  the  charge ;  the  particular  law  to  I 
urged  against  them  was  specified  at  the  very  con 
mencement  of  the  proceedings. 

The  Book  of  Common  Prayer,  which  Mr.  Hes 
is  charged  with  having  depraved,  is  the  Book 
Prayer   now   in    use,    established    by    the    Act 
Uniformity,  a.d.   1662.     The  Canons,  a.d.   16C 
cannot  refer  to  the  present  Book  of  Prayer,  ar 


(a)  5  Coke,  1.  (6)  1  Phill.  282.  (c)  1  CJone.  424. 

(rf)  2  Cons.  138.  (e)  2  Curt.  692. 
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♦  iieTe  is    00    subsequent    canon    relating   to    the  

I*resent  Book  of  Prayer.  Apruaeib. 

Sandfrs 

Harding^  (same  side.) — Mr.  Head  is  charged  with       Hkad. 
^he  commission  of  an  offence  capital  in  the  Ecclesi- 
^uitical  law,  and  is  entitled  to  have  the  law  strictly 
^^nreighed,  and  construed  strictly  in  his  favour.     The 
statute  of  the  1  Eliz.  is,  as  respects  Mr.  Head,  a 
penal   statute,  he   must    be   clearly    convicted   of 
Slaving  preached^  declared^  or  spoken  in  derogation 
or  depraving  of  the  Book  of  Common  Prayer;  it 
^ill  not  be  sufficient   to  shew  that   Mr.  Head  is 
^tbin  the  spirit  of  the  act,  he  must  be  brought 
within  the  spirit  and  the  letter.     In  Fletcher  v. 
Sondes  {a\  Chief  Justice   Best  says,    *'The   rule 
i^uires  that  all  penal  laws  should   be  construed 
strictly,    that  no   cases  should    be   holden  to   be 
^ched  by  them,  but  such  as  are  within  both  the 
spirit  and  letter  of  such  laws.     If  these  rules  are 
violated,  the  fate  of  accused  persons  is  decided  by 
^be  arbitrary  discretion  of  Judges,  and  not  by  the 
express  authority  of  the  laws."     Mr.  Head  has  not 
preachedj  and  he  has  not  spoken,  anything  in  de- 
it>gation  of  the  Book  of  Common  Prayer ;  then  has 
'Je  declared?    The  word  declare,  from  its  juxta- 
position with  the  words  preach  and  speak,  clearly 
nieans  a  declaration  by  parol,  he  must  have  de- 
blared  by  word  of  mouth.     The   rule   rtoscitur  a 
^m  applies  in  the  construction  of  this  act,  the 
^ord  declare,  placed  between  the  words  prea^ch  and 
^A,  shews  that  an  oral  declaration  was  intended 
to  be  forbidden.     Jenkinson  v.  Thomas  {b),  Evans 

(a)  3  Biog.  580.  (6)  4  T.  R.  665 
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^8>       W.Evans  {a).     By  the  act  of  the  14  Geo.  2,  c.  1, 
ii26th.     all  persons  who  should  steal  sheep^  or  any  other 
NDSRi      cattle^  were  deprived  of  the  benefit  of  clergy.     The 
Iead/       stealing  of  any  cattle  would  seem  to  be  compre- 
hended by  the  general  words,  any  other;  but  it 
was  found  necessary  to  pass  the  15  Geo.  2,  c.  34, 
in  order  to  explain  that  the  first  act  was  meant  to 
extend  to  all   other  cattle;  until  the  Legislature 
specified  what  cattle  were  meant  to  be  included, 
the  Judges  felt  that  they  could  not  apply  the  statute 
to  any  other  cattle  but  sheep.    The  statute  of  Eliza- 
beth never  contemplated  the  possibility  of  a  clergy- 
man publishing,  by  printing,  anything  in  deroga- 
tion of  the  Book  of  Prayer ;  that  case  was  amply 
provided  against  in  other  ways ;  no  person  could  ^^^' 

print  any  work  or  letter  without  being  subject  to  a  '^^ 

kind  of  censorship  of  the  press.     Mr.  Hallara,  in  his     ^  ^^ 
Cbn«/i<ti<iona/J7i^tor^(6),shewstheextreme jealousy    -^^ 
with  which  the  difi*usion  of  free  inquiry  through  the^^*^ 
press  was  viewed.     That  the  trade  of  printing  wa^,^^g3 
subject  to  a  sort  of  peculiar  superintendence.     Thar  ^  j^^ 
the   Council    frequently   issued    proclamations  t(^:3^    to 
restrain   the  importation  of  books,  or  to  regulat»;;9'jate 
.    their  sale.     That  it  was  penal  to  utter,  or  to  possessi^^s^ss, 
even  the  most  learned  works  on  the  Catholic  side^  toAe, 
That  every   printer    was   enjoined   to  certify    hiir^crfhis 
presses   to  the   Stationers'  Company,  on   pain  oc^       of 
having  them    defaced,  and  of  sufi^ering  a  year'^'rr ^r's 
imprisonment.     No  printer  was  to  print  any  boobsT  ««3&, 
matter,  or  thing  whatsoever,  until  it  should  har^jr^  -re 
been  first  perused  and  allowed  by  the  Archbisboc^o/^ 
of  Canterbury  or  the  Bishop  of  Ix)ndon.     Ever^  ry 

(a)  4  T.  R.  224-459.  (6)  VoL  1,  p.  233. 
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F>^rson  selling  books  printed  contrary  to  the  intent       ^S4S. 
^^ff*  this  ordinance,  to  suffer  three  months'  imprison-     April  26ih. 
S3niont.  Sandeih 

Can  it  be  wondered  at,  that  the  Legislature,  in       'hI'ad. 
firauiing  the  Act  of  1  Eliz.  should  have  considered 
^l:iat  the  offence  of  declaring  by  printing  was  amply 
F^Tovided  against  by  the  laws  and  ordinances  then  in 
"iorce,  and  have  contented  themselves  with  providing 
«^  gainst  verbal  heresy  or  schism  ?     It  is  well  known 
^liat,  at  this  period,  the  clergy  were  in  the  habit  of 
^nneeting  and  discussing  theological  subjects ;  these 
"nneetings  were  called   **  prophesyings,"   and  were 
^igourously  suppressed  in  those  days.     It  was  for 
attending  one  of  such  assemblies  that  Archbishop 
Grindal  was    suspended ;    this  was    probably  the 

*  *  declaring "  intended  to  be  forbidden  by  the 
*totute.  The  reason  why  the  Act  of  Uniformity  did 
^id  not  impose  any  new  penalty  on  publishing  by 
printing,  is  explained  by  referring  to  the  Act  of 
^  3  &  14  Car.  2,  c.  33,  which  by  the  second  section 

Provided  for  the  case  of  printing ;  that  statute  is 
^ow  expired,  and  cannot  be  urged  against  Mr. 
*iead. 

The  above  ai^ument  will  be  borne  out  by  refer- 
^Dce  to  statutes  in  pari  materia,  in  which  the  word 

*  print"  is  used  when  it  was  the  intention  of  the 
'-^gislature  to  prohibit  that  mode  of  publishing 
Opinions ;  26  Hen.  8,  c.  22,  ss  8,  9 ;  26  Hen.  8, 
^.   13,  s.  2  ;  36  Hen.  8,  c.  5  ;  1  Edw,  6,  c.  1,  s.  1— 

L        ^-  12,  8.  7  ;  2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c. 

i        ^  1,  8.  2 ;  1  &  2  Phil.  &  Mary,  c.  10  ;  1  Eliz.  c.  2, 

%       ^-    4;  5  Eliz.  c.   1,  s.   10  ;   13  Eliz.  c.  2,  s.  2;  23 

%       Eli2.c.  2;  35  Eliz.  c.  1,  s.  1. 

%  The  Court  will   not  visit  Mr.    Head   with    the 
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1843.       extreme  punishment  of   deprivation;    the  statuU^^ 
April  26th.    itself  makes  a  distinction  between  first  and  second  ^ 

s.";:;;*.      oS^ences. 

^••^  The  Court,   moreover,  will  distinguish  betwee^=^ 

an  offence  by  speaking  in  derogation  of  some  gres^si 
doctrine  of  universal,  or  even  of  Anglican  receptior^^^ 
and  against  a  Liturgy,  which  may  be  altered,  whi^f , 
may  be  termed  a  **  thing  indifferent."  The  prefa 
to  the  Prayer-Book,  itself  part  and  parcel  of 
statute  of  Charles  2,  notices  this.  It  says, 
particular  forms  of  divine  worship,  and  the  rLi- — 3 
and  ceremonies  appointed  to  be  used  therein,  beS^-/^ 
things  in  their  own  nature,  indifferent,  and  alt^EiPA 
able,  and  so  acknowledged ;  it  is  but  reasonatii?^^ 
tl^t  upon  weighty  and  important  consideratia/?^* 
according  to  the  various  exigency  of  times  wic^ 
occlUions,  changes  and  alterations  should  be  mad^^ 
therein.*' 

Judgment, 
Sir  Herbert  Jenner  Fust. 
Jane  i5ih.  This  is  a  proceeding  by  Articles,  against  the 
Rev.  Henry  Erskine  Head,  a  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland, 
rector  of  the  Rectory  and  Parish  Church  of  Feniton, 
in  the  county  of  Devon,  in  the  diocese  of  Exeter, 
and  in  the  province  of  Canterbury.  This  proceed- 
ing is  commenced  in  this  Court  in  virtue  of  letters 
of  request,  from  the  Bishop  of  Exeter,  which  have 
been  presented  under  the  provisions  of  the  statute 
passed  during  the  3rd  and  4th  years  of  the  reign 
of  her  present  Majesty,  (c.  86,)  entitled  "  An  Act  for 
better  Enforcing  Church  Discipline."  On  these 
letters    being   presented   and    accepted,    a    decree 
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^ned  from  this  Court  on  the  14th  of  Nov.  1841,       1B43. 
^'illing  on  Mr.  Head  to  answer  to  certain  articles,     june  isth. 
'^  eads,  positions,  or  interrogatories  to  be  administered      sI^m 
'o  him  touching  and  concerning  his  soul's  health,       ^"]^'"^ 
^nd  the  lawful  correction  and    reformation  of  his 
manners  and    excesses;    and  mote  especially  for 
leaving  offended  against  the  laws,  statutes,  consti- 
tutions,   and   canons   ecclesiastical   of  the   realm, 
by  having  written  and  published,  or  caused  to  be 
published,  in  a  certain    Newspaper    called    *'The 
Western  Times,"  a  Letter,  entitled  "  A  View  of  the 
13  uplicity  of  the  present  System  of  Episcopal  Minis- 
tration, in  a  Letter  addressed  to  the  Parishioners  of 
P*^niton,  Devon,  occasioned  by  the  Bishop  of  Exeter's 
Oircolar  on  Confirmation,  by  Henry  Erskine  Head, 
A  -M.,  Rector  of  Feniton,  Dievon  ;"  in  which  Letter 
it:  is  openly  affirmed  and  maintained  that  The  Cate- 
<^Vkism  and  the  Order  of  Confirmation,  in  the  Book 
^^'F  Common  Prayer,  contain  erroneous  and  strange 
^  ^^ctrine  ;  and  wherein  are  also  openly  affirmed  and 
y^^  aintained  other  positions  in  derogation  and  deprav- 
^  r^g  of  the  said  Book  of  Common  Prayer,  contrary 
^o  the  said  laws,  statutes,  constitutions,  and  canons 
Ecclesiastical  of  the  realm,  and  against  the  peace 
^TxA  unity  of  the  Church. 

These  are  the  charges  contained   in  the  decree 

^>r  citation,  issued  and  founded  on    the  letters  of 

Request.      This  decree  was  personally  served,  and 

^88  returned  on  the  Ist  of  December  1841  ;  on  the 

following  Court  day,  a  proctor  appeared  for  Mr. 

Bead,  but  under  protest.   This  protest  was  extended, 

U  was  discussed  in  this  Court,  and  finally,  the  Court 

^as  of  opinion  that  the  protest  was  not  sustainable, 

^({accordingly  the  Court  overruled  it,  and  assigned 
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1843.  Mr.  Head  to  appear  absolutely,  [ante,  p.  49].    Fronc»- 

June  i5ih.  this  Order,  an  appeal  was  presented  to  her  Majesty  ^^ 

sI^M  ^^  Council,  and  after  some  deliberation,  the  decrees 

njaimt  y^^  affirmed.      It  seems  that  the  Judges  of  tl~  ^ 

Head.  ^  o 

Judicial  Committee  of  the  Privy  Council  had  co^^ 
siderable  doubt,  whether  the  provisions  of  the  Act     ^ 
Parliament  had  been  duly  complied  with  ;  I 
this,  in  order  to   shew  that   the   appeal  was  vti 
unjustifiable,  for  the  Judges  in  the  Appellate  Cour 
strongly  intimated  an  opinion  that  the  question  was 
one  very  fair  and  proper  to  be  brought  up  for  the  '^ 
revision  of  a  superior  Court. 

The  cause  having  been  remitted,  Articles  were 
brought  in  ;  the  admission  of  them  was  not  opposed. 
At  first,  notice  was  given  that  the  Articles  would  be 
opposed,  but  it  was  withdrawn,  and  the  Articles 
were  admitted  without  opposition ;  a  negative  issue 
was  thereupon  given,  and  certain  admissions  made 
on  behalf  of  Mr.  Head,    in   order   to   avoid    the 
expense  of  taking  evidence ;    in   consequence,  no 
evidence  became  necessary,  no  witnesses  were  ex- 
amined.    The  principal  facts  being  then  admitted, 
the   only   question   then   remained,  —  upon    these 
admissions  had  an  ofi*ence  been  committed  cogniz- 
able in  the  Ecclesiastical  Court  ? — this  was  a  ques- 
tion simply  of  law,  and  of  law  only. 

Now,  it  is  to  be  observed  that,  in  the  first  place, 
the  protest  did  not  apply  to  the  merits  of  the  case ; 
it  rested  on  ground  quite  independent  of  the  circum-^ 
stances  set  forth  in  the  decree  or  articles.  It  was 
simply  a  question,  whether  the  Bishop  of  Exeter, 
the  diocesan  to  whom  Mr.  Head  is  subject,  had 
complied  with  the  requisites  of  the  Act  of  Parlia- 
ment, (3  &  4  Vict  c.  86) ;  the  bishop  having  in  the 
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'^  '•^t  instance  given  notice  that  he  intended  to  issue       ^^^* 
*      commission  under  the  3rd  section  of  the  Act.     Janeisih. 
be  letters  of  request  were  after  that  presented  to      sandbrs. 
Mnis  Court,  the  notice  not  having  been  withdrawn ;      'S^^d. 
^  Tn  this  the  protest  was  founded.     I  have  already 
^Sated  that  the  decree  of  this  Court,  overruling  the 
rotest,  has  been  held  to  be  right;  the  cause  has 
n  remitted,  and  now  comes  on  to  be  heard  on  its 
erits,  without  any  prejudice  on  the  one  side  or  the 
^her,  by  reason  of  what  has  passed  in  the  Privy 
ouncil. 

The  Articles  are  nine  in  number ;  the  first  pleads 
I  follows : — 

We  article  and  object  to  you,  the  said  Rev. 

enry  Erskine  Head,  clerk,  that  you  know,  believe, 

r  have  heard  that,  by  the  laws,  statutes,  constitu- 

ons,  and  canons  ecclesiastical  of  the  realm,  it  is 

xpressly  forbidden  to  any  parson,  vicar,  or  other 

inister   whatsoever,    of    the   United    Church   of 

gland  and  Ireland,  to  say  open  prayer  in  any 

^  lurch  or  chapel,  or  other  place  of  public  worship, 

:^T  to  administer  the  sacraments,  or  other  rites  and 

c^  ^remonies  of  the  Church,  in  any  other  form,  or  after 

^ny  other  order  than  those  contained  in  the  Book 

^^f  Common  Prayer,  and  the  administration  of  the 

^^craments,  and  other  rites  and  ceremonies  of  the 

^Dharch  of  England  by  law  established  :  and  that  it 

^Q  also  expressly  forbidden   to  any  such  parson, 

>^icar,  or  other  minister  of  the  said  United  Church 

^f  England   and   Ireland,   whatsoever  to   preach, 

declare,  or  speak  anything   to  the  derogation  or 

depraving  of  the  said  Book  of  Common  Prayer,  and 

administration  of  the  sacraments,  and  other  rites 

and  ceremonies  of  the  Church  of  England,  or  of 
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1843.       any  thing  therein  contained,  or  of  any  part  thereof;  ^    - 

Jttiiei6tii.     and  that  all  ordinaries  are  empowered  to  take  cog-  ^.  ^ 

slii^B      Qizance  of  8uch  offences  committed  within  the  limita^;:^^  j 

^^f^       of  their  several  jurisdictions,   and  to  punish  th^.^^^ 

offenders  by  admonition,  or  suspension,  or  depriva.^-^ 

tion,  according  to  the  exigency  of  the  case.     An».c^^ 

we  article  and  object  of  this,  &c/' 

The  first  Article,  therefore,  states  generally  thcj^^ 
law  contended  to  be  applicable  to  the  conditico^^. 
in  which  Mr.  Head  has  placed  himself. 

The  second  Article  pleads, — *•  That  the  said  Re^^^^^Srl 
Henry  Erskine  Head  hath  for  many  years  last  pasc^  p 
been,  and  now  is  a  priest  or  minister  in  holy  ord^^Eixj^ 
of  the  United  Church  of  England  and  Ireland ;  a:.^    ^^ 
for  several  years  has  been  and  now  is  rector      *-v  , 
the  Rectory  and  Parish  Church  of  Feniton,  in  t»       ^ 
county  of  Devon,  in   the  diocese  of  Exeter,  aflSK^^ 
province  of  Canterbury,  and  has  been  rightly  a^i^^^ 
lawfully  instituted  and  inducted  in  and  to  the  sa-agy^ 
rectory  ;  and  that,  for,  and  as  such,  and  as  the  \m  ir. 
ful  rector  of  the  said  rectory  has  been  for  seven  A 
years  last  past,  and  now  is  commonly  accountecf^^ 
reputed  and  taken  to  be." 

The  third  Article  exhibits  in  supply  of  proof  the    ^^ 
act  of  institution.  ^ 

The  4th  Article  contains  the  commencement  of 
the  charge  against  Mr.  Head :  it  pleads,  '^  Also  we 
article  and  object  to  you,  the  said  Rev.  Henry 
Erskine  Head,  clerk,  that  you,  in  the  month  of 
August,  in  the  year  of  our  Lord  1841,  wrote  and 
published,  or  caused  to  be  written  and  published 
within  the  diocese  of  Exeter,  to  wit,  in  a  certain 
newspaper,  called,  *•  The  Western  Times,"  dated, 
Exeter,   Saturday,   August  21st,    1841,   a   letter. 
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**  titled,  "A  View  of  the  Duplicity  of  the  present  _}^j__ 
iystem  of  Episcopal  Ministration,  in  a  Letter  J°°^  ^^^^ 
^dressed  to  the  Parishioners  of  Feniton,  Devon;  Sakdehs 
i^casioned  by  the  Bishop  of  Exeter's  circular,  on  he/ 
^nfirmation,  by  Henry  Erskine  Head,  A.M.,  Rec- 
•r  of  Feniton,  Devon;" — in  which  letter,  you 
ivisedly  affirmed  and  maintained,  that  the  Cate- 
lisni,  the  order  of  Baptism,  and  the  order  of  Con- 
rmation,  in  the  Book  of  Common  Prayer,  contain 
"roneous  and  strange  doctrine,  and  wherein  you 
so  advisedly  affirmed  and  maintained  other  posi- 
OI18,  in  derogation  and  depraving  of  the  said 
ook  of  Common  Prayer,  contrary  or  repugnant  to 
le  laws,  statutes,  constitutions,  and  canons  eccle- 
astical  of  the  realm,  and  against  the  peace  and 
aity  of  the  Church." 

The  5th  Article  contains  certain  passages  of  the 
etter  so  specified,  in  the  general  charge  of  the 
th  Article,  as  containing  erroneous  and  strange 
octrine,  and  in  which  positions  are  advisedly 
L  aiDtained  in  derogation  and  depraving  of  the  said 
«ok  of  Common  Prayer,  and  among  them  of  the 
^techism. 

The  6th  Article  pleads,  ''  That  Mr.  Head  has 
:3mitted  that  he  published  the  Letter,  to  which  I 
ctve  already  alluded. 

The  7th  Article  pleads,— That  by  reason  of  his 
^ving  published,  or  caused  to  be  published  this 
•^tter,  *'  there  was,  and  is,  a  scandal  and  evil 
"^port,  in  the  said  diocese,  against  you,  the  said 
Henry  Erskine  Head,  as  having  ofiended  against 
tbe  laws  Ecclesiastical :  and  that,  by  reason  thereof, 
and  of  a  certain  act  or  statute,  made  in  the  Parlia- 
ment holden  at  Westminster,  in  the  3d  and  4th 
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1843.       years  of  the  reign  of  Her  present  Majesty,  entitled^ 
June  i6tb.     "  An  Act  for  better  enforcing  Church  discipline/^ 
sli^Ri     ^^^  of  the  letters  of  request,  under  the  hand  ancE: 
^■^^      seal  of  the  Bishop  of  the  said  diocese  of  Exeter. 
presented  and  accepted  in  this  cause,  you  were,  ancj 
are,  subject  to  the  jurisdiction  of  this  Court/' 

The  8th  is  a  mere  formal  Article ;  as  is  also  the 
9th,  it  alleges, — **  that  all  and  singular  the  premises 
were,  and  are  true,  public,  and  notorious,''  and 
concludes,  by  praying,  "  That  the  Rev.  Henry 
Erskine  Head,  tclerk,  may  be  duly  and  canonically 
corrected  and  punished,  and  may  be  condemned  in 
the  costs  of  the  cause." 

This  is  the  substance  of  the  charge.  When  the 
Articles  were  admitted,  a  negative  issue  was  given  ; 
that  is  the  usual  formal  mode  of  proceeding  ;  after- 
wards certain  admissions  were  made  by  Mr.  Head. 
It  is  necessary  to  refer  to  these  admissions,  in  order 
to  show  that  the  facts  of  the  case  were  all  admitted, 
although  the  law  resulting  from  them  was  not 
admitted.  Now,  Mr.  Head  admits  the  truth  of  the 
2d  and  8d  Articles;  he  also  admits  so  much  of  the 
4th  article,  as  pleads, — ^'  that  he  is  the  author  and 
publisher,  or  the  cause  of  publishing,*'  the  Letter  in 
question,  but  he  does  not  admit,  that  it  contains 
erroneous  doctrine,  or  doctrine  depraving  of  the 
Book  of  Common  Prayer :  that  is  the  question  to 
be  tried,  by  referring  to  the  expressions  made  use 
of  in  the  Letter.  Mr.  Head  also  admits  the  5th, 
6th,  7th,  and  bth  Articles,  admitting  that  so  many 
of  the  passages  from  the  Letter,  as  are  contained 
in  the  5th  Article,  to  be  true  extracts  from  the 
Letter  published  in  *'  The  Western  Times." 

I  have  already  stated,  that  when  these  Articles 
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'«re  given  in,  an  intimation  was  made  that  they      1843. 
"ould  be  opposed,  but  that  was  afterwards  with-    juneisth. 
^  "^Tiun  ;  primd  facie,  this  would  seem  to  admit,  that     saTJ^w 
^  '^  e  articles,  if  proved,  would  contain  a  charge,  ren-      "^^ 
'*  ^ring  Mr.  Head  liable  to  Ecclesiastical  censure  and 
F^  ^-anishment.     In  the  argument,    however,  it  was 
<^  ^c^ntended,  that  Mr.  Head  was  not  bound  to  raise 
t^  "Sg  objections  to  the  charge,  on  the  admissibility  of 
^^--•e   Articles,   but  that  his  Counsel  might  at  any 
*^  "«ne  take  any  objections,  as  might  seem  most  expe- 
<*  ^ent  to  them  for  the  interest  of  their  client,  and 
t'^^^'^^at,  if  there  be  any  sustainable  objection,  Mr,  Head 
i^s>     not  precluded  from  taking  it  by  reason  of  having 
r^  ^^i  mitfed  the  Articles  to  he  admitted  without  oppo- 
^  S  mion :  I  am  inclined  to  take  that  view  of  the  case, 
»>  ^s=Md  to  hold,  that  a  party  is  not  obliged  to  object  to 
^^W^Tticlea  at  the  time  they  stand  for  admission,  but  is 
^■fc.  liberty  at  any  time,  up  to  the  hearing,  to  urge 
^^«ay  objections  to  them,  and  to  have  all  benefit  of 
^  «:mch  objections  in  the  decision  of  the  cause. 

It  DOW  becomes  necessary  to  consider  the  nature 
^^■ff*  the  objections  to  which  the  attention  of  the  Court 
^«8  been  called. 

It  has  been  made  a  subject  of  complaint,  on  be- 

^^If  of  Mr.  Head,  that  the  Articles  do  not  contain 

^lay  specification  of  the  law  relied  on  to  establish 

*^^eiii;  that  the  first  Article  is  merely  general,  and 

^^liat,  under  such  general  pleading,  it  is  difficult  for 

^  defendant  to  know  how  to  address  himself  to  the 

^(iiestion  of  law  applicable  to  his  case;  that  the 

l)anon  Law  has  been  referred  to  generally  without 

ptrticular  specification.     Certain  cases  have  been 

referred  to  in  which,  in  proceedings  of  this  nature, 

the  specific  statute  or  Canon,  on  which  the  Articles 

i^'^^^m       VOL.  III.  p  p 
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^843,       were  founded,  has  been  particularized,  and  it  i?^ 
June  15th.     Contended,  that,  in  this  case,  the  same  course  oughv^ 
Sandrrs      to  have  been  pursued,  the  cases  more  particularly* 
h^iTd!      alluded  to  are,   The  King^s  Proctor  v.  Stone  {a^sz 
Newberry  v.   Goodwin  {b).    Cox  v.    Goodday{cm^ 
Martin  v.  Escott  (d).     In  all  these  cases,  it  is  co  ^^ 
tended,  the  statute  or  canon,  on  which  the  procee^^i 
ings  were  founded,  was  set  forth,  in  some  in  t.  #a 
citation  or  decree,  in  others  in  the  Articles.     WS.  ^ 
respect  to  some  of  these  cases,  undoubtedly  this  war^ 
so.   In  the  case  of  The  King's  Proctor  v.  Stone,  tb^^ 
proceeding  was  against  a  clergyman,  for  affirming    j 
and  maintaing  doctrines  contrary  to  the  articles  of 
religion,  as  by  law  established  ;  the  citation  set 
forth  the  particular  statute  (13  Eliz.  c.  12),  which 
constituted  this  an  offence,  and  prescribed  a  parti- 
cular penalty  for  it,  namely,  deprivation.     In  that 
case,  therefore,  where  the  offence  was  heresy,  and 
where  a  particular  statute,  giving  a  particular  pe- 
nalty for  that  offence,  was  intended  to  be  relied  on, 
the  particular  statute  was  set  forth.    Newberry  v. 
.  Goodwin  is  not,  when  looked  into,  founded  solely 
on  the  5th  &  6th  Edw.  6th. — the  statute  against 
brawling,  but  founded  also  on  the  general  Ecclesi- 
astical Law;  it  was  a  proceeding  with  a  double 
aspect,  under  the  general  law  Ecclesiastical,  and 
also  under  that  statute,  which  prescribes  a  particular 
punishment  for  the  offence,  namely,  suspension  for 
a  definite  period.     The  statute  of  Edw.   6th   was 
passed  with  the  view  of  assisting  the  Ecclesiastical 
jurisdiction  in  the  prevention  and  punishment  of 
the   offence  of  brawling,    and,   according  to  that 

(a)  1  Cons.  424.  (b)  1  Phill.  282. 

(c)  2  Cons.  138.  id)  2  Curt  692. 
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'^tatc,    a  clergyman   convicted  of    such   offence       ^^^* 
ight  be  suspended  from  the  ministration  of  his     J«ne^. 
^^^  €ce,  therefore,  inasmuch  as  the  punishment  pre-      Sandbm 
^^^uibed  by  the  statute  was  sought  to  be  enforced,       Hbad. 
"^3ic  statute  was  properly  pleaded,  but  the  promoter 
^fthe  suit  pleaded  also  the  Canon  and  Ecclesiastical 
Cox  V.  Goodday^  was  a  proceeding  against  a 
^c^lergyman,  for  brawling  in  church,  by  giving  a 
^:s^rtain  admonition  from  the  pulpit.   I  should,  how- 
^^  Tcr,  observe,  that  in  that  case.  Lord  Stowell  said, 
*  ^  It  was  not  absolutely  necessary  that  the  offence 
«^  harged  should  come  within  the  words  of  the  sta- 
'^  mite.     The  statute  was  not  absolutely  necessary  to 
''Sound  the  jurisdiction  of  the  Ecclesiastical  Court,  as 
*£  '^  had  undoubtedly  a  right  to  punish  that  offence 
^  independent  of  the  statute.*'     Mastin  v.  Escott  was 
^^.     proceeding  under    a   particular  canon   for   an 
^^<ence,  for   which  a  particular  punishment  was 
"S  vaposed  ;  the  offence  was  the  refusing  to  bury  the 
^^liild  of  a  dissenter.     These,  then,  are  all  cases  in 
"^vhich  a  specific  punishment  was  pointed  out. 

Now  the  objection  taken  in  this  case  is  not  taken 
^r  the  first  time,  it  has  been  frequently  taken  in 
^liis  Conrtt  and  as  often  overruled.     The  answer 
^ways  given  to  the  objection  is,  that  where  the 
general  law  Ecclesiastical  is  relied  on  it  is  not  neces- 
sary to  plead  specifically  ;  that  where  the  offence  is 
one  generally  cognizable  in  the  Ecclesiastical  Court 
it  is  not  necessary  to  point  out  the  particular  canon 
or  statute  on  which  the  proceedings  are  founded. 
This  point  was  very  fully  discussed  in  the  case  of 
Wibon  r.  M^Math  (a) ;  perhaps  it  may  not  be  un- 

(a)  3  Phm.  67. 
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1843.  profitable  to  consider  the  law  as  there  laid  down  h} 
Jane  16m.  my  learned  predecessor  in  this  Court.  Now  in  tha' 
sI^Hs  case,  which  was  a  proceeding  by  Articles  against : 
^bId.*  parishioner  for  disturbing  the  incumbent  of  a  paris" 
in  the  exercise  of  his  office,  as  chairman  of  a  vestry  - 
it  was  contended,  on  behalf  of  the  party  proceede= 
against,  that  there  was  no  Canon  or  constitutica 
pointed  out,  but  a  general  reference  only  made 
the  Canons  and  constitutions;  the  answer  for  t^. 
party  proceeding  was,  that  there  is  the  unwritten  . 
well  as  the  written  law,  and  that  if  this  Court  coi::_ 
not  proceed  without  the  authority  of  a  Canon  o^ 
constitution  it  would  every  day  be  exceeding 
jurisdiction ;  that  in  many  points  the  ecclesiastic 
jurisdiction  is  exercised  in  the  administration  of  u^ 
written  law,  as  in  the  power  of  ordinaries,  and  th.  e 
jurisdiction  over  churchwardens  and  clerks, 
have  stated  so  much  of  the  arguments  of  counsel  ic 
the  case,  in  order  that  the  expressions  made  use  ol 
by  the  Dean  of  the  Arches  may  be  perfectly  intelli- 
gible, and  as  showing  what  was  the  objection,  and 
what  the  determination  of  the  Judge  on  it.  Sir  J. 
Nkholl  said  (a), — "  There  are  two  objections  to  the 
admissibility  of  these  Articles, — 1st,  That  the  minis- 
ter, as  such,  has  no  right  to  preside  at  a  vestrj 
meeting,  and,  consequently,  the  interrupting  himic 
so  doing  is  no  disturbance  ;  2nd,  that,  even  if  it  b( 
a  disturbance,  this  Court  has  no  jurisdiction  tc 
repress  or  punish  it  as  an  offence.  The  case  is  said 
to  be  a  new  one  so  far  as  regards  any  express  law, 
or  any  judicial  decision  on  the  subject.  There  is  nc 
statute,  no  Canon,   no  reported  judgment,   either 

(a)  3  Phill.  78. 
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^'^c'pressly   affirming,    or  expressly   negativiDg   the ^^^^'_ 

^■^ight.     It  nevertheless  may  exist  as  a  part  of  the     •'"««  ^^^^' 
^3t>iiijiioit  Law  of  the  landy  as  a  part  of  the  lex  noii      Sandkhs 
'^^yiptOj  which  18  of  hinding  authority,  as  much  in         hkaik 
'^lie  Ecclesiastical  as  in  the  Temporal  Courts.     In- 
deed the  whole  Canon  Law  rests  for  its  authority 
^  D  this  country  upon  received  usage ;  it  is  not  bind- 
B  ng  here  propria  vigor e.     Moreover  this  Court  upon 
niany  points  is  governed,  in  the  absence  of  express 
statute  or  Canon,  by  the  jm  tacito  et  illiterato  ho- 
^mnwn  consensu  et  moribus  expressum.    It  is  true  that 
generally  the  existence  of  this  jus  non  scriptum  is 
^ucertained  by  reports  of  adjudged  cases  ;  but  it 
»Tiay  be  proved  by  other  means ;  it  may  be  proved 
ft)y  public  notoriety,  or  be  deducible  from  principles 
^^nd  analogy,  or  be  shown  by  legislative  recognitions. 
S^ublished  reports  of  the  decisions  of  Ecclesiastical 
^>)urt8  (with  one  very  recent  exception)  do  not 
^xist ;  and  if  they  did,  yet  the  particular  right  in 
dispute  may  never  have  been  so  much  as  doubted 
*^3r  questioned  before.      And  some  countenance  is 
^iven  to  that  notion   from  the  general  usa^e  and 
joractice  of  the  kingdom ;  for  it  is  pleaded  in  the 
Articles,  and  on  their  admissibility  must  be  taken 
^s  true,  that  the  minister's  presiding  at  vestry  meet- 
ings is  observed  in  and  throughout  the  whole  realm. 
The  fact  of  such  general  usage  for  the  minister  so 
to  preside  is  notorious,  and  has  not  been  denied 
even  in  argument.     Now  such  an  usage  (unless 
absurd  or  improper)  I  take  to  found  a  Common  Law 
Tight.     Law  writers,  particularly  Mr.  Justice  Black- 
stone,  lay  it  down,  that  general  customs,  which  are 
the  universal  rule  of  the  whole  kingdom,  form  the 
Common  Law,  in  its  stricter  and  more  usual  sigui. 
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1843.       fication.     Again,  the  first  ground  and  chief  comer 

Jane  i5tb.  stone  of  the  laws  of  England  is  imrneniorial  cus- 
sli^iif  torn/'  Now,  Sir  J.  NichoU  here  affirms  that  the 
H*^  unwritten  law  of  this  Court  is  as  much  binding,  as  is 
the  Common  Law  binding  on  the  teroperal  Courts ; 
and  he  goes  on  to  illustrate  this  by  reference  to 
certain  other  causes  of  office,  and  he  says, — **  It 
seems  as  much  an  offence  of  ecclesiastical  jurisdic- 
tion as  the  erecting  tombstones  in  a  churchyard,  or 
the  pulling  down  tombstones,  or  breaking  a  door 
into  a  churchyard,  or  neglecting  to  repair  a  chancel, 
or  setting  up  arms  in  the  church,  or  forbidding  the 
organ  to  be  played  when  directed  by  the  minister, 
or  many  other  matters  which  are  proceeded  upon  in 
these  Courts,  though  there  is  no  express  canon  or 
statute  upon  the  particular  subject.  Yet  in  all 
cases  of  this  sort  the  proceeding  is  in  the  Ecclesias- 
tical Court,  and  in  the  form  of  Articles  as  for  an 
offence,  which  mode  of  proceeding  is  in  a  great 
degree  like  an  indictment  at  Common  Law  for  a 
misdemeanor,  where  no  statutory  sanction  is  pro- 
vided to  enforce  anything  enjoined,  or  to  restrain 
anything  prohibited.*' 

Then  he  refers  to  certain  cases  of  protest  which 
have  occurred  in  this  Court,  and  in  all  of  which  the 
protests  were  overruled : — Cade  v.  Newnhamy  in 
1786.  Leger  and  Hill  v.  The  Dean  and  Chapter 
of  Christ  Churchy  in  the  Peculiars,  1787.  Burton 
and  Edwards  v.  Callcott,  in  the  Consistory,  1788. 
Maxdman  v.  MalpaSj  Consistory,  1794.  Hutchins 
V.  Denziloey  Consistory,  1791 — in  all  which  cases 
the  proceedings  were  by  Articles  for  offences,  under 
the  general  principles  of  Ecclesiastical  Law,  and  not 
under  any  precise  Canon  or  statute. 
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Prom  all  these  cases  it  seems  that  the  jurisdiction       1843. 

^^^  the  Ecclesiastical  Court  in  matters  ecclesiastical     jaoeisth. 

^  oes  not  depend  on  any  particular  Canon  or  statute,      s^is 

i>  mjt  on  the  general  Ecclesiastical  Law,  and  on  the       ^fj'/" 

I'  universal  consent  by  which  some  matters  are  exclu- 

^i  "^ely  of  ecclesiastical  and  not  of  temporal  cogni- 

"^  Trance,     What  is  the  general  mode  of  proceeding  in 

^••n^ese  matters?  it  is  this — to  plead  the  act  of  the 

^^       &  6  Edw.  6,  c.  4,  and  then  to  plead  the  general 

l^a^'w;  it  is  not  imperatively  necessary  to  proceed 

^■^^  'Xider  the  statute,  but  you  may  proceed  under  the 

^'fc.^Btate,  or  under  the  general  law;  and  where  both 

'^^^ae  statute  and  general  law  are  pleaded  or  called  in 

^-^d  of  the  proceedings,  if  there  is  a  failure  of  proof 

^  ^^  the  one  case,  as  for  instance  proof  by  two  wit- 

*^^  ^88es,  as  required  by  the  statute,  proof  by  one 

^^^  itnesB,  and  circumstances  will  be  sufficient  under 

36  general  law ;  and  in  such  case,  although  the 

irt  cannot,  under  the  statute,  deprive  a  minister 

^*^m  his  Ecclesiastical  duties,  he  will  still  be  liable 

Ecclesiastical  censures  under  the  general  law. 

^here  are  several    instances  of  such   proceedings 

ainst  clergymen  for  neglect  of  their  duty.     Saun- 

\  V.  Dams  (a)  was  a  proceeding  against  a  clergy- 

lan  for  irregularity  of  conduct.      No  particular 

^Oanon  or  statute  was  there  pointed  out,  the  Articles 

^^^erely  pleaded  that,  by  the  general  law,  clerks  in 

Woly  orders  are  liable,  for  offences  of  this  nature,  to 

V^  deprived  of  their  benefices,  or  suspended  from  the 

Exercise  of  their  clerical  functions.     Dawe  v.  Wil- 

iiams  (6),  in  which  case   Articles  were   exhibited 

against  a  parishioner  for  brawling  in  church  ;  and 

Williams  v  Goody er  (c)  are  to  the  same  effect. 

(a)  1  Add.  291.  {h)  2  Add.  130.  (c)  2  Add.  63. 
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1843.  It  appears,  therefore,  from  these  cases,  that  ui 

June  i6ib.     it  be  the  intention  to  proceed  solely  under  a  part^=4 

sHi^Rs      cular  statute  for  a  particular  penalty  pointed  out  b^^. 

iieId'  that  statute,  it  is  competent  to  plead  the  gener^i^ 
Ecclesiastical  Law,  as  contained  in  the  Canons  ai7c^ 
constitutions.  I  have  no  doubt  that  in  this  casetb^ 
law  is  sufficiently  pleaded  ;  and  the  question,  there-  ^ 
fore,  is,  do  these  Articles  contain  that  which  amounts 
to  an  ecclesiastical  offence  ? 

It  has  been  urged  by  counsel  on  behalf  of  Mr. 
Head,  that  he  labours  under  a  great  degree  of  hard- 
ship from  not  knowing  what  was  the  law  to  be  urged 
against  him  ;  but  I  scarcely  think  this  can  be  pressed 
as  a  hardship.  Mr.  Head  had  ample  opportunity 
of  ascertaining  this  by  opposing  the  admission  of 
the  Articles.  I  have  said  that  I  am  of  opinion  that 
Mr.  Head,  or  his  counsel,  were  not  bound  to  take 
any  objection  to  the  Articles  in  the  first  instance, 
and  that  he  is  entitled  to  all  the  benefit,  as  far  as 
the  law  avails  him,  of  this  being  a  proceeding  under 
the  general  law,  and  not  under  a  particular  statute. 
This  proceeding,  under  the  general  law,  is  against 
Mr.  Head,  a  clerk  in  holy  orders,  of  the  united 
church,  a  beneficed  clergyman  actually  holding  a 
benefice.  Under  the  general  Ecclesiastical  Law  the 
Ordinary  has  power  overall  the  clergy  of  his  diocese  ; 
beyond  all  doubt,  he  has  the  power  of  correcting 
the  manners  and  excesses  of  his  clergy,  and  for  such 
a  purpose,  of  proceeding  against  any  individual 
in  the  Ecclesiastical  Court,  and,  if  it  becomes 
necessary  to  proceed  against  a  clergyman  in  these 
Courts,  it  must  be  done  by  Articles.  It  is  not  ne- 
cessary here  to  state  more  as  to  the  power  of  the 
Ordinary  over  the  clergy  of  his  diocese,  and  more 
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f^^^rticubrly  is  it  annecessary  when  the  charge  in       ^^*^' 
^^wstion  has  reference  to  a  violation  of  the  Liturgy,    Ja«»^»»». 
►»  Book  of  Common   Prayer.     The  present  case     Sammm 
»Dg  one  of  this  description,  a  proceeding  by  the       iuap. 
^ZUrdinary  against  a  clergyman  of  his  diocese,  it  be- 
^i^^mies  necessary  to  consider  in  what  the  charge 
^^nsisls.     It  is  impossible  to  read  the  charge  con- 
ined   in  these  Articles   without   seeing,   that   if 
»roved,  an  offence  lias  been  committed  in  direct 
"^ki::^  iolation  of  the  Book  of  Common  Prayer,  as  estab- 
^  Ssbed   by  the  Act  of  Uniformity  ;  neither  of  Mr. 
lead's  counsel  have  controverted  this,  indeed  it  is 
Lue  to  them  to  say  that  they  would  not  argue  this 
of  tlie  case. 
Does  then  the  letter  of  Mr.  Head  contain  that 
"^Hrhich,  in  the  charge,  is  alleged  to  be  in  derogation 
s^  nd  depraving  of  the  Book  of  Common  Prayer,  the 
^^rder  of  baptism,  and  of  confirmation,  and  contain- 
B  vig  erroneous  and  strange  doctrine  ? 

Now  this  letter  I  liave  read  over  more  than  once, 
i  C  is,  as  I  have  before  stated,  entitled — '*  A  View  of 
^lie  Duplicity  of  the   present  System  of  Episcopal 
Ministration,  in  a  Letter,  addressed  to  the  Parish- 
ioners of  Feniton,  Devon,  occasioned  by  the  Bishop 
of  Exeter's  Circular  on  Confirmation.     By  Henry 
Efskine  Head,  A.M.,  Rector  of  Feniton,  Devon," — 
therefore,  this  is  a  letter  avowedly  occasioned  by  a 
circular  letter  addresst'd  by  the  Bishop  of  Exeter  to 
the  clergy  of  his  diocese.     Now  the  first  part  of  this 
letter  may  be  termed  introductory, — and  I  would 
liere  observe  that  it  is  no  part  of  the  pronnce  of 
this  Court  to  determine  whether  the  Book  o\  Com- 
mon Praver  does  contain  erroneous  doclriue ;  it  is 
sufficient  for  this  Court  that  it  is  the  bo^A  which  b 
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1843.      to  be  used  by  the  clergy  as  prescribed  by  the  lawc 

June  i6ih.    the  land  ;  the  question  is,  are  the  words  used  in  Ma 

sll^«§      Head*8  letter  derogatory  and  in  depravation  of  tha 

"hLaI*       book  ?     Now  the  fourth   paragraph  of  this  letter  i 

as  follows : — 

**  It  becomes  my  duty  to  state  to  you  that  I  ha?e 
received  a  letter  (a  printed  circular),  from  the  Bishop 
of  Exeter,  requesting  me  to  give  notice  of  his 
Lordship's  intention  to  confirm  such  young  persons 
of  this  parish  as  shall  be  duly  prepared.  In  short, 
I  am  called  upon  to  address  you  on  the  subject  ol 
confirmation — an  equivocal  word,  pregnant  witli 
that  necessary  evil — controversy.  Three  years  age 
the  children  of  this  parish  did  attend  the  confirma 
tion,  on  that  occasion  the  exclusive  object  of  Epis 
copal  inquiry  was  —  Have  these  children  beei 
instructed  in  the  sacramental  parts  of  the  Gate 
chism  ?  A  negative  reply  was  given ;  and  thi 
rector  of  the  parish  was  publicly  censured  for  having 
omitted  to  teach  the  erroneous  and  strange  doctrini 
which  the  Catechism  contains." 

Now,  to  go  no  further  than  this  passage,  here  i 
a  distinct  averment,  that  the  Catechism  does  con 
tain  strange  and  erroneous  doctrine,  and  this  lettei 
is  avowedly  written  by  Mr.  Head,  in  consequence 
of  a  letter  addressed  to  him  by  the  bishop,  ac 
quainting  him  of  the  bishop's  intention  to  confini 
the  young  persons  in  Mr.  Head's  parish.  Thij 
letter  is  published,  as  it  openly  declares,  in  con* 
sequence  of  the  bishop's  circular  letter ;  does  it,  oi 
does  it  not,  contain  an  offence  for  which  Mr.  Head 
is  amenable  in  this  Court?  Now,  part  of  the  dutj 
which  every  clergyman  is  called  on  to  perform  al 
the  time  of  institution,  is  found  in  the  61st  Canon, 
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m       ^^^^^  minister  that  hath  the  cure  and  charge  of     June  isoi. 
W      s€Mf^^}j^  iQ  prepare  children  for  confirmation  at  such      saTI^m 
^^^*^e  as  the  bishop  shall  give  notice  of  his  intention       ^S^ 
^^^      confirm  young  persons/'     Mr.  Head  goes  on  in 
''•-^^  letter : — •*  There  spake  the  spirit  of  the  present 
^>^ -astern  of  episcopal  ministration  !     All  the  bishops, 
1^  is  true,  may  not  be  quite  so  incautious  as  the 

^^Srshop  of  Exeter,  but,  inasmuch  as  they  connive 
^^       and  continue   the  use  of  the  Catechism,  and 
^^  ^^Mptismal    and    Confirmation   Services,    in   their 
p"»   ^Lsent  state,  I  do  not  hesitate  to  aver,  that  they 
^^^'Cnpoo  a  S3*stem,  by  which  the  episcopal  order 
i^    «xalted  under  false  pretences,  and  at  the  expense 
o^  the  doctrines  of  the  Bible." 

Sorely,  nothing  can  be  more  offensive  than  this 
l^^ter,  addressed  to  parishioners,  reflecting  on  the 
oondoct  of  their  bishop.  Be  it  remembered,  the 
^^wge  18,  that  Mr.  Head  has  affirmed,  that  the 
^^^techism  contains  strange  and  erroneous  doctrines. 
*  ^^  proceed  with  the  letter  : — 

"  As  a  renunciation  of  the  errors  contained  in 

^^ese  services  perfectly  consists  with  a  true  anxiety 

^^^  my  part  to  administer  all  the  instruction  or 

^^p,  in  my  power,  to  such  \oung  persons  of  the 

t^^rish,  as  are  derirous  of  being  really  confirmed  in 

^Vie  principles  of  the  Christian  faith,  I  request  them 

^  come  to  the  rectory  house  every  Wednesday,  at 

^oor  in  the  afternoon,  during  the  remainder  of  the 

%^mimer  for    this    purpose.      When   the   land   of 

%jrpt  was  wasted  with  lice  and  locusts,  Pharaoh's 

Qiagidans  displayed  their  power,  not  by  removing, 

bot  by  increasing  them ;  in  like  manner,  some  of 

the  predecessors  of  the  bishop  of  Exeter,  instead 


SAVnsiu 
Hmd. 


58S  CASES    DETERMINED    IN   THE 

1843.       of  relieving  their  clergy  from   the  errors  of  1 
Juneisth.     Baptismal  Service,  required  them  to  read  in  tb 
Churches  an  additional  document  in  recommem 
tion  of  them." 

Here,  the  letter  openly  speaks  of  the  "  erron 
the  Baptismal  Service  ;"  it  is  equivalent  to  sayi 
that  the  Baptismal  Service  contains  erroneous  : 
strange  doctrine.     (Reads). 

^^  His  Lordship  goes  on,  very  courteously,  to 
treat  us,  among  other  things,  to  charge  the  yo 
people  of  our  parishes,  to  read  over  repeatedly 
carefully  in  their  Prayer  Books  the  Office  of  C 
firmation  :  these  entreaties  (it  is  fair  to  admit^ 
made  in  a  tone  of  great  urbanity,  the  letter  contii 
some  just  observations,  and  the  whole  annouD 
ment  would  be  quite  unexceptionable,  if  tfa< 
Church  services,  to  which  his  Lordship  refers  bo 
you  and  myself,  were  free  from  error ;  but  ti 
letter  covertly  insinuates,  that  these  Church  se 
vices  contain  nothing  but  sound  doctrine ;  indee 
the  whole  communication  is  almost  entirely  foundi 
on  this  assumption,  which  assumption  is  notco 
sistent  with  truth.  I  do  not  mean  that  his  Lor 
ship  intends  to  insinuate  a  greater  proportion 
falsehood  than  is  usually  found  in  episcopal  ci 
culars ;  far  be  it  from  me  to  attribute  a  sing 
grain  of  duplicity  to  the  Bishop  of  Exeter,  whi 
does  not  attach  itself  to  all  his  right  revere 
brethren.  All  their  Lordships  promise  at  tb 
ordination, — to  be  ready  to  banish  and  drive  a^ 
all  erroneous  and  strange  doctrine ; — but,  oa 
other  hand,  they  do  not  scruple  to  vex  us  with 
erroneous  and  strange  doctrine  of  the  Confirm^- 
Service." 
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**TliiR  dnplicity  is  not  the  less  diiplioity  becnimo       IHJ.1, 
^^8  undetected  by  the  parties  practising  it.     *  !)«•    Juii**  imw. 
ceiveredo  not  cease  to  be  deceivers  beciitmo  thoy      haniini 
«re  themselves  deceived.' — 2  Timothy,  iii.  I'J."  Htu'* 

'*The  only  plea  which  can  shield  our  pr«*liit(*H 

from  the  charge  of  intentional  duplicity,  in,  that  they 

leally  are  not  aware  of  the  unscripturalneiM  and 

mischievousness  of  those  dogmas  with  which  th<'y 

cocomber  themselves  and  us.     Ignorance  of  H<!rip- 

lure  is  that,  which  is  to  l>e  attributed  to  thrir  l^rd* 

ships  on  a  principle  of  mere  charity.     IIifnc<*  thi*ir 

vueadioess  to  do  that  which  they  proinis<5  to  Ih5 

indytodo;  hence  their  unwillingncMi  t^i  reform, 

or,  (at  least  so  far  as  their  own  minifttratiorm  nnt 

i    ta&oauedj)   to  rectify  or  avoid   tlie   ^rloun  ^rtm 

y   vhich  the  CoDfinnation  Service  cinUiinft.     W^^wm 

1  thdr  reckles,   mthless,   and   inammteai   na-JHu^ 

■nMhtioDs,  to  tbe  public  and  to  ti^  cl^fry^  ^A 

intane  wLSch  k  errotieous,  vtrauge^  ^nd  <y/iitr4ry 

nGofs  wonL     Tbe   episopal  careiilar«  wbkl«  1 

hiveMiv  reeav^ed,  h  a  cltar  »pmxDe£i  'A  a  ^y^Unu 

rf  inikilj  Imt  wioeh  tLesr  L»ro«Jc«:^^  th^  hiki^^f 

fcwe  Ing  li&csi   d«>Hiec.    ui^d  art   i/'/w   j^^m**j^ 

>iisiiik»  VL  Vt^siiiZ^'  '^  'B-J  vrcixitfti'^  v-,m%; 

*•*  » He  Ofiks*:  IT    '-aLrriDtfirjL.  »  x    >«   ^^» 
■■•flier  Lortiai:.}^.  lite  iiAuin*  .  a«ut    #4UeM^^ 
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^^^'       to  the  youDg  persons  of  this  parish,  I  warn  the^^ 
Jnnajsth.    ^j]^  joung,  old,  and  middle  aged,  to  beware,  in  t^^ 
Sandbm      name  of  God,  of  the  erroneous  and  strange  doctri  --^7, 
HftAD.       which  it  contains/' 

**  It  will  be  said,  that  for  this,  I  deserre  to      be 
turned  out  of  the  Church  ;  are  all  clergymen  tlj^en 
to  be  turned  out  of  the  ministry  who  dissent  ft —  ^n 
certain  points  in  the  Prayer  Book  ?     In  this  c^asi 
every  body  will  be  turned  out  of  the  ministry,  :^bo( 
then  nobody  will  remain  in  the  ministry ;   sHbev 
me  the  works  of  any  churchman  within  the        lasi 
four  centuries,  and  I  will  undertake  to  convict  "^lirr 
of  inconsistency  with  the  Prayer  Book.     It     "is  a 
fact,  that  there  is  no  bishop  or  clergyman  in  h^L^ng- 
land,  in  Ireland,  or  in  the  Colonies  who  does      not 
sin  against  the  Prayer  Book  in  one  point  or      an* 
other.     It  is  also  a  fact  that  the  Prayer  Book    sias 
against  itself;  some  parts  of  it  are  at  variance  "^th 
other  parts ;  the  fourth,  sixth,  eighth,  and  thirty- 
sixth  Canons  are  repugnant  to  the  first  and  third 
ordination   vows.     Some    of   the   dogmas  in  the 
Catechism,  Confirmation  and  Baptismal  Servicer^ 
are  utterly  inconsistent  with  the  doctrines  container  ^ 
in  the  eleventh,  twelfth,  thirteenth  and  seventeenth 
Articles." 

Much  follows  which  it  may  be  unnecessary  fo  ^ 
the  Court  to  read,  but  I  am  unwilling  to  keep  bacl^ 
any  part  of  this  letter,  which  may  explain  or  qualif;y^ 
anything  which  I  have  before  read. 

'*  The  spirit  of  the  Canons  is  to  the  first  ordina-  ^ 
tion  vow  what  a  drag-chain  is  to  a  coach,  or  what  ^ 
a  large  lump  of  lead  would  be  to  a  balloon,  it  seeks 
to  deprive  me  of  that  freedom  of  thought,  speech, 
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'^fjuiry.  and  discussion,  which  is  conceded  tome       ^^^3, 
^^  my  ordination  ;    as  an  impudent  highwayman     Jane  i6th. 
^*.f)p8  me  on  my  road,  and  robs  me  of  my  money."        sl^u 

**  This  is  a  figurative  view  of  the  case,  but  the        jfj] 
^^mtb  is,- that  there  are  two  sets  of  principles  in  the 
E^rayer  Book/ so  that  he,  who  can  obey  both,  must 
K>c  a  bifrous,  inasmuch  as  our  prelates  administer 
^lie  first  ordination  vow,  they  exhibit  to  the  public 
klie  pledge  and  profession  of  Protestantism,  inas- 
Kxiach  as  they  exact  from  every  clergyman  whom 
feliey  ordain,  subscription  to  the  three  articles  in 
fclie  thirty -sixth   Canon,  they  cherish    withal  the 
'Vital  principles  of  that  popery  of  which  they  would 
*be  thought  opponents,  and,  though  they  may  be 
C^s  in  charity  it  is  to  be  supposed  they  are)  un- 
«i.ware    of   the   deep  hypocrisy   of  this   two-faced 
sjstem  of  episcopal  ministration,  the  effects  of  it 
^re  not  the   less   deplorable   to  the   nation,  and, 
liamanly  speaking,  to  religion.     Falsehood  is  thus 
effectually  and  most  invidiously  mixed  up,  under 
firetence  of  Protestantism,   with  the  doctrines  of 
Scripture ;  the  errors  of  the  Prayer  Book,  ratified 
^nd  enforced  by  prelatical  lordliness,  lay  like  lead 
on  the  consciences  of  the  clergy,  and  the  unsus- 
pecting candidate  for  ministerial  honours  pledges 
Isimself  unawares  to  the  bishop  to  make  and  not  to 
'Qake  the  Bible  his  paramount  guide." 

What  sort  of  a  proceeding  would  it  be,  to  say  to 
a  clergyman,  who  takes  umbrage  at  some  points  in 
the  Prayer  Book,  if  he  should  happen  to  have 
Scripture  on  his  side, — withdraw  from  the  Church, 
wd  leave  us  to  teach  error  unmolested  by  your 
remonstrances.  To  raise  an  outcry  against  such  a 
clergyman  with  a  *  mos  pro  lege,*  that  schoolboy 
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1843.  defence  of  ancient  absurdity,  is  a  mere  evasion      ^^f 

June  i5tb.  the  point  at  issue,  an  excuse  for  hindering  the  pr^^zTD- 

Sa^rs  gress  of  reform,  and  for  hushing  up  such  inquir?.^es 

T'*'n'  as  these." 

Head. 

*^  Is  it  right  that  error  should  be  taught  in  th^e 
Church    establishment,    by   the    authority    of   tk^^ 
bishops,  under  pretence  of  religion,  and  enforce^  ^ 
by  the  same  parties  in  Parliament,  under  an  mc^^' 
justifiable  system   of  rigorous  subscription?     Isr^ 
right,    that  bishops   should   be  suffered    to  retail 
their  seats  in  the  House  of  Lords  ?     Have  thej 
done  any  good  in  Church  or  State  as  peers  of  Par-^^' 
liament  ?     Have  they  not  thereby  done  a  great  dea^  ^ 
of  evil  ?     Is  there  any  sanction  for  bishops  being^^^ 
lords  of  Parliament,  except  that  of  ancient  custom  ;^     * 
and  may  not  this  be  pleaded  for  the  continuance^^^  '^ 
of  any  absurdity,  abuse,  or  profanation  that  has^^-*^ 
ever  stained  the  annals  of  the  human  race?" 

"What  sort  of  confirmation  is  to  be  expectedfc^-^ 
from  men,  who  are  utter  strangers  to  thousands^  ^^  ^ 
and  tens  of  thousands  of  those  whom  they  confirm  F^  ^ 
who,  in  the  character  of  ministers  of  religion  con-  ^'•i 
nive  at  and  give  support  to  error  in  the  Church 
and  who,  in  the  character  of  peers  of  the  realm 
refuse  all  reformation  of  those  unholy  laws  fronsr^ai 
whence  this  error  derives  much  of  its  malignity  ^v  ^ 
Of  whom  or  of  what  are  they  bishops  ?  Of  whoiz::*:  m 
or  of  what  are  they  overseers?  Why  are  the^s^y 
exalted  in  Parliament,  and  why  are  they  exalte:^^d 
at  all  r 

**  If  their  Lordships  wish  to  satisfy  the  public  th« — »^ 
their  exaltation  is  just  and  right,  let  their  Lordship^^^^ 
instead  of  teaching  the  erroneous  doctrine  in  th   ^ 
Church  services,  banish  and  drive  it  away,  insteai^ 
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2*"  binding  the  Bible  to  the  obliquities  of  the  Prayer       1843. 
J^*<H)k,  let  them  make,  or  endeavour  to  make,  this    juneisth. 

*  wjer  Book  consistent  with  the  Bible,  and  with      saT^rs 

•  ^  «elf ;  instead  of  reversing  the  apostolic  rule,  let      "S°^| 
^  9nem  alter  that  which  is  evil  in  the  Prayer  Book, 

*=^  "wd  cleave  to  that  which  is  good.'* 

This  is  the  whole  of  the  letter,  and  with  the 

^^  3ception  of  the  introductory  passage,  a  letter  of 

'^^^hich  Mr,  Head  openly  avows  himself  the  author 

&:^-  vd  publisher  ;  it  is  impossible  to  conceive  a  docu- 

lent  more  offensive  in  style,  particularly,  consider- 

ig  the   person    by  whom  it  is  written,  and  the 

erson  to  whom  it  is  addressed. 

The  objection  to  this  letter  is,  that  it  contains 

^^  ferments  and  positions  in  derogation  and  deprav* 

i  Kagof  the  Book  of  Common  Prayer,  the  sacrament 

^>  f  baptism,  and  the  rite  of  confirmation  ;  that  it 

^=1  oes  contain  such  averments  is  beyond  all  doubt. 

■-""he  cognizance  of  an  offence  of  this  nature  is  a 

^*»^attcr  which,  beyond  all  doubt,  under  the  present 

^^  Sreumstances,  belongs  to  the  Ecclesiastical  Court. 

-I^  %  is  an  offence  as  grave  and  as  serious  as  can  be 

^Ci^)inmitted    by   a    clergyman    of   the   Church    of 

-^^^gland,  who  is  bound  at  his  ordination  to  sub- 

^^■^cribe  to  certain  articles,  without  which  subscription 

*^«  cannot   be  admitted   into  the  ministry  of  the 

^IlJharch.     The  36th  Canon  prescribes  : 

*'No  person  shall  hereafter  be  received  into  the 
^fcinistry,  nor  either  by  institution  or  collation 
^^^mitted  to  any  ecclesiastical  living,  nor  suffered  to 
preach,  to  catechise,  or  to  be  a  lecturer  or  reader 
"^ti  divinity,  except  he  be  licensed  either  by  the 
^rdibishop,  or  by  the  bishop  of  the  diocese ;  and 
except  he  shall  first  subscribe  to  these  three  articles 

VOL.  III.  Q   Q 
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^843,       following,  in  such  manner  and  sort  as  we  have  her 

june^th.     appointed.*'    The  first  article  relates  to  the  suprc 

Sandus      macy  of  the  Sovereign.     The  second  is: 

rfJli^.  "That  the    Book  of  G>mmon    Prayer,   and  < 

ordering  of  bishops,  priests,  and  deacons,  containet 

in  It  nothing  contrary  to  the  word  of  God,  and  thi 

it  may  lawfully  so  be  used ;  and  that  he  himae 

will  use  the  form   in  the  said   book   prescribec 

in  public  prayer,  and  administration  of  the  sacrs 

ments,  and  none  other/'     '*  Third,  that  he  allowet 

the  Thirty-nine   Articles  to  be  agreeable   to   th 

word  of  God/'     The  conclusion  of  the  Canon  is  : 

**  To  these  three  articles  whosoever  will  subscril) 
he  shall^  for  the  avoiding  of  all  ambiguities,  sut 
scribe  in  this  order  and  form  of  words,  setting  dow 
both  his  Christian  and  surname,  mz.,  7,  N.  N.  d 
willingly  and  ex  animo  subscribe  to  these  three  at 
tides  above  mentioned,  and  to  all  things  that  ar 
contained  in  them.*' 

This,  then,  is  required  by  every  person  before  b 
can  be  received  into  the  Church,  that  he  make  th 
declaration  and  acknowledgment. 

It   has   been   observed   in   argument,   that  tb 
Canon,  one  of  the  Canons  of  1603,  does  not  apply 
the  Book  of  Common  Prayer  as  now  in  use,  but 
the  Book  of  Common  Prayer  then  used,  and  that 
the  Canon  referred  to  the  first  book,  so  to  term 
of  Common   Prayer,  and  a  new  or  second  bcwc 
having  been  substituted  for  the  first,  Mr.  Head  ^ 
not  within  the  provisions  of  the  Canon.     It  must 
however,  be  recollected,  that  the  statute  13  &  14 
Car.  2,  c.  4,  s.  24,  provides, 

^'  That' the  several  good  laws  and  statutes  of  this 
realm,  which  have  formerly  been  made,  and  arc 
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'^ow  in   force   for  the   uniformity  of  prayer  and       ^^^^' 
^dmioistration  of  t^e  sacraments,  within  the  realm     June  i5th. 
^f  England  and  places  aforesaid,  shall  stand  in  full      sa^^^rs 
Ajrceand  strength,  to  all  intents  and  purposes  what-       "hk!!1!. 
^€)erer,  for  the  establishing  and  confirming  of  the 
^•id  book,  intituled  *  The  Book  of  Common  Prayer, 
^nd  Administration  of  the  Sacraments,  and  other 
JRites  and  Ceremonies  of  the  Church,  according  to 
^he  use  of  the  Church  of  England,   together  with 
"the  Psalter  or  Psalms  of  David,  pointed  as  they  are 
t4)  be  sung  or  said  in  Churches,  and  the  Form  or 
Afanner  of  Making,  Ordaining,  and  Consecrating 
of   Bishops,   Priests,   and    Deacons,'   hereinbefore 
tnentioned  to  be  joined   and  annexed  to  this  Act ; 
stad  shall  be  applied,  practised  and  put  in  use,  for 
^e  punishing  of  all  offences  contrary  to  the  said 
laws  with  relation  to  the  said  book  and  no  other." 

This  statute,   therefore,    extends   the  laws  and 
statutes  in  force  and  existence  at  that  time  to  the 
Book  of  Common  Prayer  as  established   by  that 
Act;  all  such  laws  as  did  apply  to  the  Book  of 
Common  Prayer  then  or  before  in  use,  are  to  stand 
in  full  force  and  strength  with  respect  to  the  form 
of  prayer  as  established  by  the  Act  of  Uniformity. 
All  ecclesiastical  offences,  theretofore  punishable  by 
the  Ecclesiastical  Court,  I  take  to  be  made  punish- 
able in  like  manner  by  the  new  law ;  therefore,  I 
am  clearly  of  opinion,  that  Mr.  Head  cannot  shelter 
,    himself  under  the  plea,  that  the  Canons  of  1603  refer 
to  a  Book  of  Common  Prayer  different  from  the 
one  now  in  use.     The  61st  Canon  prescribes  that, 

"  Every  minister  that  hath  cure  and  charge  of 
tools,  for  the  better  accomplishing  of  the  orders 
prescribed  in  the  Book  of  Common  Prayer  concern- 

Qq2 
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_  ^843.      ing  confirmation,  shall  take  especial  care  that  no 
June  i5ih.    shall  be  presented  to  the  bishop  for  him  to  lay  1 
Sanofrs     hands  upon,  but  such  as  can  render  an  account 
their  faith,  according  to  the  Catechism  in  the  ss 
book  contained." 

The  i;S  &  14  Car.  2,  s.  2,  requires  every  minisi 
or  spiritual  person  to  subscribe  to  certain  articles,  o 
of  which  is, 

"  L,  A.  B.  do  declare  my  unfeigned  assent  ai 
consent  to  all  and  every  thing  contained  and  pi 
scribed  in  and  by  the  book,  intituled  *  The  Book 
Common  Prayer,  and  Administration  of  the  Sacr 
ments,and  other  Rites  and  Ceremonies  of  t)ie Chun 
according  to  the  use  of  the  Church  of  England 
And  by  section  6,  it  is  enacted, 

'*That  every  person  who  shall  hereafter  be  pr 
sented  or  collated,  or  put  into  any  ecclesiastic 
benefice  or  promotion  within  this  realm  of  Englan 
shall  in  the  church,  chapel,  or  place  of  public  wo 
ship  belonging  to  his  said  benefice  or  promotioi 
within  two  months  next  after  that  he  shall  be  in  tl 
actual  possession  of  the  said  ecclesiastical  benefi 
or  promotion,  upon  some  Lord's  day,  openly,  pu 
licly,  and  solemnly  read  the  morning  and  evenii 
prayers,  appointed  to  be  read  by  and  according 
the  said  Book  of  Common  Prayer,  at  the  tim 
thereby  appointed,  and  after  such  reading  there* 
shall  openly  and  publicly,  before  the  congregati 
there  assembled,  declare  his  unfeigned  assent  ai 
consent  to  the  use  of  all  things  therein  contains 
and  prescribed,  according  to  the  form  before  aj 
pointed." 

It  is  quite  clear  that  the  law  imposes  this  on  i 
piinisters  for  the  prevention  of  schism  in  the  Churcl 
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erery  person  taking   possession  of  a  living  must      1845, 
conibrni  to  this ;  can  it  then  be  contended  that  a    .laneisth. 
clergyman  can  publish  any  doctrine  he  may  think      sI^m 
fit  against  the  Liturgy,  or  Book  of  Common  Prayer? 
if  so,  it  is,  as  it  seems  to  me,  a  monstrous  proposi- 
tion. 

The  argument  on  behalf  of  Mr.  Head  has  partly 
proceeded  on  the  erroneous  notion,  that  this  is  a 
proceeding  under  the  Act  of  Elizabeth,  and,  there- 
fore, that  it  is  necessary  to  bring  the  case  within 
that  Act  before  the  Court  can  pronounce  Mr.  Head 
liable  to  punishment.  It  has  been  contended,  on 
tlis  supposition,  that  Mr.  Head  has  not  transgressed 
tlie  4th  section  of  the  Act,  which  declares, 

"  That  if  any  manner  of  parson,  vicar,  or  other 
'whatsoever  minister  shall  preachy  declare^  or  speak 
suiything  in  derogation  or  depraving  of  the  Book  of 
Common  Prayer,  or  anything  therein  contained,  or 
s^ny  part  thereof,  and  shall  be  thereof  lawfully  con- 
victed," &c. 

I  apprehend  this  argument  to  be  founded  on  an 
erroneous  view  of  the  present  proceeding ;  this  is 
'lot  a  proceeding  under  that  statute,    but  on  the 
^neral  Ecclesiastical  Law,  by  which  every  clergy- 
man is  bound  to  conform  to  the  Book  of  Prayer 
ordained  by  authority  of  the  statute  13  &  14  Car.  2. 
Supposing  this  proceeding  had  been  simply  confined 
to  the  statute  of  Elizabeth,  as  was  supposed  to  be 
tbe  case,  and  as  argued  on  behalf  of  Mr.  Head,  then 
the  very  learned  argument  of  Dr.  Harding  might 
have  been  deserving  of  consideration,  namely,  whe- 
ther an  ecclesiastical    person    publishing   certain 
doctrines  in  a  newspaper  is  within  the   prohibition 
of  that  statute;  whether  "  publishing"  is  a  *'  declar- 
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ing  '*  within  the  words  of  the  Act  ?  it  is  not  "  prea^ 
juneji6ih.     ing  "  and  it  is  not  *'  speaking ;"  then  is  it  "  decl 
Sandbrs     ing  ?•'     It  is  argued,  that  by  the  juxta-position 


aiiifl 


Ibao.  the  words  in  the  section,  the  '*  declaring"  must  i 
a  declaring  by  word  of  mouth,  and  that  arguroe^ 
has  been  supported  by  referring  to  the  language  ^ 
several  Acts  of  Parliament,  said  to  be  in  paP 
materia : — all  this,  as  I  have  said,  might  be  deserr 
ing  of  consideration,  if  this  proceeding  was  foundec 
on  the  law  derived  from  that  statute  alone ;  bu 
that  is  not  the  case,  it  is  founded  on  the  genera 
Ecclesiastical  Law,  assisted  to  a  certain  extent  b; 
the  statutes  of  Elizabeth  and  Charles  2.  I  shal 
not  enter  into  the  discussion  of  that  question; 
view  this  as  a  question  depending  on  the  genem 
law  Ecclesiastical,  and  I  consider  the  strict  intei 
pretation  of  the  word  *'  declare'*  is  not  necessary  fc 
the  maintenance  of  this  suit.  The  words  of  th 
charge  are,  '*  openly  affirming  and  maintainin 
positions  in  derogation  and  depraving  of  the  Boo 
of  Common  Prayer,  contrary  to  the  laws,  statute) 
constitutions  and  Canons  Ecclesiastical  of  the  realn 
and  against  the  peace  and  unity  of  the  Church. 
Therefore,  I  shall  decline  to  enter  into  the  considi 
ration  of  the  statute,  or  whether  the  word  **  declare 
does  or  does  not  mean  "publishing  by  writing 
although  I  think  it  may  fairly  be  considered 
coming  within  the  terms  of  that  statute.  Tl 
question,  as  it  appears  to  me,  depends  on  the  gener 
law,  and  it  is  only  necessary  to  consider  the  case 
that  point  of  view.  Can  it  be  contended  that  tl 
Ecclesiastical  Court  of  the  Ordinary  has  pow< 
over  the  clergy  of  the  diocese,  with  respect  to  the: 
general  conduct  and  conversation,  but  not  over  th 
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doctrines  they  preach,   or   the   observance  of  the       ^^3* 
l-aturgy  ?     Can  it  be  contended  that  such  was  the     June  isth. 
law  before  the  Act  of  Uniformity  ?  s7^»* 

One  case  has  been  referred  to  in  the  course  of      '^"^^^ 
tile  argument,  a  case  generally  known  as  Caudrey*$ 
oa8e.(a)   T*hat  was  a  proceeding  against  a  clergyman, 
for  preaching  against,  as  well  as  declining  to  use 
^he  Book  of  Common    Prayer; — so  far  I  admit 
that  case   is  materially   distinguishable  from   the 
present;  it  was  for  preaching  against  the  Book  of 
Common  Prayer,  and  refusing  to  use  it  in  celebrat- 
ing Divine  Service.    The  case  was  cited  from  Rolle  s 
Jlbridgment,  but,  as  it  is  very  important  to  have  the 
Teal  statement  of  the  facts,  I  have  looked  into  the 
Teport  itself.     It  was  a  proceeding  arising  from  a 
special  verdict,  in  an  action  of  trespass.     Caudrey 
liad  been  deprived  of  his  benefice,  for  preaching 
^inst,  and  declining  to  use  the  Book  of  Common 
I^rayer ;  an  action  was  afterwards  brought  by  him 
Against  his  successor  in  the  rectory,  of  North  Luf- 
'i^nham,  in  the  county  of  Rutland,  for  breaking  of  a 
^lose  appurtenant  to  the  rectory.     A  special  verdict 
^as  given  in  the  action,  finding  the  statute,  and  the 
^tber  circumstances,  and  concluding,  that  if  the 
party  had  been  rightly  deprived,  the  verdict  was  to 
^  for  the  defendant,  if  illegally  deprived,  then  for 
^he  plaintiff.     On  that  question  the  case  arose  in 
the  King's  Bench,  and  there  was  a  great  deal  of 
argument  on  it,  it  turned  on  the  power  of  the  Lord 
High  Commissioners  to  deprive  a  clergyman  on  a 
first  proceeding.     It  was  contended,  that  this  was 
^n  offence  which  came  particularly  under  the  sta- 
tute of  Elizabeth,  and  that  the  Lords  had  exceeded 

(a)  5  Coke,  1. 
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^^^'  the  power  given  to  them,  as  in  a  case  of  the  fir-^ 
June  i5ih.  offence,  that  there  being  no  former  instance,  tbr: 
Sanokri  lords  had  exceeded  their  jurisdiction,  by  deprivicr- 
jiBAD.  Caudrey,  in  the  first  instance.  A  great  deal  of  t9B 
argument  turned  on  that  question,  as  did  the  prk^ 
cipal  decision  of  the  Court;  there  were  seve^^ 
other  objections  urged  against  the  power  of  ti^s 
Court,  and  relating  to  the  qualification  of  som^^ 
the  High  Commissioners  to  sit  in  that  Court.  I^B 
resolution  of  the  Court  of  King's  Bench  is  in  th^^ 
words,  *'  as  to  the  first  and  second  objections,  b^c^ 
being  grounded  upon  the  said  Act  of  Pariiamen*^  ^ 
was  resolved,  by  the  whole  Court,  that,  notw  -^ 
standing  these  two  objections,  the  sentence  was  .« 
to  be  impeached  for  either  of  them,  and  that  .^ 
three  causes :  first,  for  that  the  said  Act^  concernz^K 
the  uniformity  of  Common  Prayer,  being  in  < 

affirmative,  doth'  not  abrogate  or  take  away         ti 
jurisdiction  Ecclesiastical,  unless  words  in  the  nop^s 
tive  had  been  added,  as,  "  and  not  otherwise" ;  ^^  ii 
no  other  manner  or  form  ;"  or  to  the  like  effect,  -^n^ 
this  appeareth  by  the  general  rule  of  ail  our  boolcr  - 
The    Ecclesiastical    law,    and    the    temporal  la^^ 
have  several  proceedings,  and  to  several  ends.   Th^  ' 
one,   being  temporal,  to  inflict  punishment  upoi^ 
the  body,  lands,  or  goods;  the  other,  being  spi-^ 
ritual,  pro  salute  animcB.     Then  both  these  distinct 
and   several  jurisdictions   consist   and    stand   well 
together,  and  do  join  in  this ;  to  have  the  whole 
man  inwardly  and  outwardly  reformed.     The  pro- 
viso in  the  Act  doth   make  this  question  without 
question,  for  by  it  it  is  provided,  ordained,   and 
enacted,  by  the  authority  aforesaid*  *'  that  all  and 
singular,  archbishops  and  bishops,  and  their  chan- 
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cellors,  coiDinissaries,  archdeacons,  and  other  ordi- IS4^. 

Tiaries,  having  any  peculiar  Ecclesiastical  jurisdic-     J^m  isth. 
tion«   should    have  full    power  and   authority,  by      Sandkm 
virtue  of  that  Act,  as  well  to  inquire  in  their  visita- 
tions, synods,  and  elsewhere  within  their  jurisdic- 
tion,  as   at  any   other   time  and    place,    to   take 
accusations  and  informations  of  all  and  every  the 
things  above  mentioned,  done,  committed,  or  per- 
petrated, within  the  limits  of  their  jurisdiction  and 
authority,  and  to  punish  the  same  by  admonition, 
excommunication,    sequestration,    or    deprivation, 
and  other  censures  and   process,   in  like  form  as 
heretofore   had   been   used  in   like   cases,    by  the 
Queen's   Ecclesiastical   laws;   as  by  the  said  Act 
appeareth.     So,  as  seeing  if  that  Act  had  never 
inflicted   any    punishment   for   depraving,   or   not 
observing  the  Book  of  Common  Prayer,  and  the 
^nity  and  peace  of  the  Church,  the  Ecclesiastical 
judge  may  deprive  such  parson,  vicar,  &c.,  as  shall 
deprave,  or  not  observe  the  said  book,  as  well  for 
^he  first  offence,  as  he  might  have  done  by  the  cen- 
sures of  the  Church,  and  the  Ecclesiastical  laws,  as 
^^  no  form  of  punishment  had  been  inflicted  by  that 
^ct/' — ^Then    the   Court  goes  on  to  consider  the 
objection  to  the  jurisdiction  of  the  high-commis- 
^ionenL 

Here  is  a  direct  and  positive  recognition  of  the 

power  of  the    Ecclesiastical  Court  to  punish,  by 

Ecclesiastical  censures,  or  by  deprivation,  any  per- 

^n  offending  against   the   unity  of  the   Church. 

There  is,  as  has  been  shown,  in  the  Act  of  Elizabeth, 

a  direct  recognition  or  preservation  of  the  power  of 

the  Ecclesiastical  Court ;  and,  by  the  subsequent 

Act  of  the  13th  &  14th  Car.  2,  there  is  also  a  regu- 
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1^3.      lar  reci^nition  of  tlie  power  and  authority  of  tin 
June  i6tii.    Ecclesiastical   Ct>urt,  for  the   preservation  of  th 
Sanobm     peace,  and  unity  of  the  Churchy 
HiA?  Can  the  Court,  then,  for  one  moment,  doubt  tha 

Mr.  Head  is  within  the  jurisdiction  of  this  Court 
and  amenable  to  his  diocesan  for  disobedience  to 
his  ordination  vow,  as  also  that  he  is  punishable  for 
such  disobedience  by  ecclesiastical  censures;  can 
the  power  of  the  Court  to  suspend  Mr.  Head  be 
doubted  ?  I  have  no  doubt  whatever,  either  as  tc 
the  jurisdiction  of  this  Court,  or  that  Mr.  Head  has 
brought  himself  within  the  jurisdiction  :  indeed  1 
feel  no  doubt  that  Mr.  Head  is  clearly  within  the 
provisions  of  the  statute  of  Elizabeth ;  but,  undei 
the  general  Ecclesiastical  Law,  Mr.  Head  is  punish 
able  for  publishing  this  letter,  of  which  he  openlj 
avows  himself  the  author. 

I  therefore  have  no  hesitation  in  pronouncinf 
the  Articles  proved  ;  the  remaining  question  is 
what  is  the  punishment  the  Court  shall  pronounci 
against  Mr.  Head,  a  minister  in  holy  orders,  and  « 
beneficed  clergyman.  Now,  I  have  referred  to  one 
part  of  the  statute  of  Charles  2,  (sec.  6),  by  which 
Mr.  Head,  when  he  took  possession  of  his  living, 
must,  within  two  months,  have  read  the  morning 
and  evening  prayers,  appointed  to  be  read  by,  and 
according  to  the  said  Book  of  Common  Prayer, 
and  openly  and  publicly  declared  his  unfeigned 
assent  and  consent  to  the  use  of  all  things  therein 
contained  ;  or,  ipso  facto  ^  have  been  deprived  of  his 
said  ecclesiastical  benefice  and  promotion  :  I  have 
also  referred  to  the  3()th  Canon,  relating  to  the 
subscription,  to  be  made  by  such  as  are  to  be  made 
ministers.     This  is  absolutely  necessary  to  be  dom 


Uad. 
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^y  every  candidate  for  holy  orders,  to  subscribe       1843. 
l>efbre  he  can  be  admitted  into  the  ministry,  or     June  i6th. 
obtain  possession  of  a  living.  sI^m 

1  therefore  think    Mr.  Head   has    incurred  the       "^''J!^* 
extreme  sentence  of  this  Court,  and  that  the  Court 
^^Krould  be  justified  in   pronouncing  against  him  a 
sentence  of  deprivation.     If  Mr.  Head  could  not 
Iia.Te   obtained    possession    of  his   living,    without 
s^ssenting  or  consenting  to  the  use  of  all  things  con- 
"^siined  in  the  Book  of  Common  Prayer,  he  cannot 
cromplain  if,  by  the  sentence  of  this  Court,  he  is 
placed  in  precisely  the  same  situation  as  if  he  had 
not,  within  two  months,  conformed  to  the  provisions 
of  the  statute,  and  if  he  had  not  done  so,  he  would 
ipso  facto  have  been  deprived ;  it  would  not,  there- 
fore, as  I  have  before  said,  be  a  very  harsh  exercise 
^f  the  power  of  the  Court  to  impose  that  penalty  on 
Mr.  Head,  to  which  he  was  liable,  if  he  had  not 
TOade  the  declaration  of  conformity,  according  to 
the  statute.     The  Court,  however,  is  not  disposed 
^o  go  to  the  full  extent  of  its  power ;  not  from  any- 
tbing   that   exists   in    extenuation   of  Mr.   Head's 
oflTence,  for  nothing  can  be  more  offensive  than  the 
^ay  in  which  he  has  expressed  himself  in  his  letter ; 
hut  the  statute  of  Elizabeth    makes  a  difference 
between  a  first  and  second  offence :  by  it,  **  any 
person  preaching,   declaring,  or  speaking  against 
Ae  prescribed  rites  and  solemnities  is  liable,  for  the 
first  offence,  to  forfeit  for  one  year  the  profits  of  all 
bis  Ecclesiastical  benefices,  and  also  to  be  imprisoned 
for  six  months :  for  a  second  offence,  he  is  to  lose  or 
be  deprived  ipso  facto  of  all  spiritual  promotions, 
aod  to  be  imprisoned  during  life."  It  seems,  there- 
fore, that,  although  it  was  considered,  at  the  time 


604  CASBS    DETERMINED    IN    THE 

1843.       the  Statute  was  passed,  that  the  ofFence  would  n^^ 
June  16th.     bear  much  extenuation,  still  that  it  was  right  ai^Hi 
Si^iit      proper  that  the  statute  should  make  a  distincticzz: 
hIa*^       between  persons  guilty  of  one  offence,  and  guilty 

the  like  offence  a  second  time.     I  think,  therefoi 

that  the  justice  of  the  case  may  be  satisfied  by  si^k. 
pending  Mr.  Head  from  his  living,  and  from  t^K 
emoluments  of  it,  for  three  years.  It  will  be  bor  -^ 
in  mind,  that  Mr.  Head  may  be  proceeded  agaiK^iK 
for  a  second  offence,  if  he  shall,  during  the  term  ^ 
his  suspension,  publish  the  like  doctrines. 

I  am,  therefore,  of  opinion  to  pronounce  fclj 
Articles  given  in  to  be  fully  proved,  and  to  dec  m*e 
that  Mr.  Head,  for  the  offence  he  has  committed^  b 
suspended  from  his  oflSce,  and  ministration,  for  "t:Ii 
term  of  three  years;  and  that  he  be  condemned  i 
the  costs  of  the  suit;  with  an  admonition  to  h\m  ^ 
abstain  from  such  conduct  in  future. 

1  think  the  Court  would  have  been  quite  justifi^*" 
in  going  to  the  fullest  extent  of  punishment,  lookin  ^ 
to  the  language  in  which  Mr.  Head  has  expressed 
his  opinions  in  his  letter. 


June  15th. 


Third  Seasioo.  The  Judgc  prououuced  the  articles  and  exhibits^ 
TrinityTTrm.  thereto  annexed,  given  in  and  admitted  in  this  cause  " 
on  the  part  and  behalf  of  Ralph  Sanders,  against 
the  Rev.  Henry  Erskine  Head,  Clerk,  the  party 
proceeded  against  in  this  cause,  to  be  sufficiently 
proved,  and  that  the  said  Rev.  Henry  Erskine  Head 
had  offended  against  the  laws,  statutes,  constitutions, 
and  Canons  Ecclesiastical  of  this  realm,  and  that  he 
be  suspended  for  the  space  of  three  years  from  the 
time  of  publishing  the  suspension  for  that  purpose, 
in  the  parish  of  Feniton  aforesaid,  from  all  discharge 
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^nd  function  of  his  clerical  offices,  and  the  execu-      1^8. 
^ion  thereof,  that  is  to  say,  from  preaching  the  word     June  i6th. 
of  God,   and   administering   the   sacraments   and      Sawdrm 
<^e]ebrating  all  other  duties  and  offices  in  the  said       hII'L 
parish  church,  and  elsewhere  within  the  province 
of  Canterbur}',  and  from  receiving  any  of  the  pro- 
fits and  benefits  of  the  said  rectory  and  benefice, 
and  from    receiving  and  taking  the  rents,  fruits, 
tithes,  profits,  salaries,  and  other  Ecclesiastical  dues, 
profits,  and  emoluments  whatsoever,  belonging  and 
appertaining  to  the  said  rectory  and  benefice ;  and 
did  suspend    the  said    Rev.  Henry  Erskine    Head 
accordingly,  and  did  condemn  him  in  the  costs  of 
^his  suitj  and  the  Judge  did  moreover  direct  that  a 
<^opy  of  this  decree,  duly  certified,  be  transmitted  to 
the  Consistory   Court  of  Exeter,  in  order  that  a 
sequestration  may  be  there  issued,  and  did  direct 
^he  suspension  to  be  published  in  the  said  parish  of 
^eniton,  on  Sunday  the  25ih  of  June. 

The  taxation  of  costs  having:  been  proceeded  with    Mich.  Term, 
the  registrar  allowed  to  Mr.  Sanders  the  costs  occa- 
sioned by  the  protest  (a)  whereupon  a  notice  was 
served  on  the  proctor  for  Mr.  Sanders,  by  the  proc- 
tor of  Mr.  Head,  to  the  following  effect: — '*  I  beg 
to  give  you  notice  that  it  is  my  intention  to  move 
tbe  Court  to  direct  the  minute  of  Court,  dated  third 
session  of  Trinity  Term  last  to  be  altered,  so  as  to 
explain  what  costs  Mr.  Head  is  to  be  condemned  in.** 

The  Queen's  Advocate  and  Harding  moved  ac- 
cordingly. 

Addams   and   Hobinson   appeared   for   the   pro- 
moters of  the  suit. 

(a)  See  ante,  p.  49. 


Nov.  2Dd 
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1843.  Per  Ckriam. 

NoT.2iid.         When  the  Court  on  a  former  occasion  overrule 
SAyoiit      the  protest  made  on  behalf  of  Mr.  Head»  an  appli 
'u^       cation  was  made  to  the  Court  to  allow  of  an  appea 
from  its  decision  to  the  Judicial  Committee  of  th 
Privy  Council.     The  Court  allowed  the  appeal ;  i 
was  prosecuted  ;  the  Judicial  Committee,  after  somi 
*  doubt,  affirmed  the  sentence  of  this  Court,  and  re 

mitted  the  cause.  The  Court  did  not,  in  the  fire 
instance,  condemn  Mr.  Head  in  the  costs  occasioned 
on  the  argument  of  the  protest,  and  for  this  reason 
until  the  articles  were  given  in,  the  Court  could  nc 
know  the  exact  nature  of  the  charge  against  Mi 
Head ;  it  is  true  the  citation  gave  a  very  full  speci 
fication  of  what  was  the  nature  of  the  charge,  bu 
until  articles  are  admitted,  the  Court  cannot  adju 
dicate  on  a  case ;  it  might  possibly  happen  that  th 
charge  contained  in  the  citation  might  fail  to  b 
established  on  the  articles,  and,  therefore,  the  Com 
did  not  proceed  at  once  to  condemn  Mr.  Head  i: 
the  costs.  Now  the  case  has  been  heard,  the  Coui 
was  of  opinion  that  the  articles  were  fully  proved 
it  decreed  Mr.  Head  to  be  suspended  for  three  yean 
and  condemned  him  in  the  costs,  that  is,  the  cost 
generally  of  the  suit,  including  those  occasioned  b; 
the  protest.  It  is  said  this  is  a  hard  measure  01 
Mr.  Head,  that  the  appellate  Court  gave  no  cost 
of  the  appeal  to  that  Court ;  but  why  is  Mr.  Sander 
to  pay  his  own  costs,  occasioned  by  Mr.  Hea< 
appearing  under  protest.  I  refuse  this  motion,  bu 
I  do  not  condemn  Mr.  Head  in  the  costs  of  tb 
motion. 


^'"'  <^o»^Rr  OF  CAM, 
^^^B  COURT  Q 

*  W*?."^  » '>"«ne88  of ■  '**«• 

^^.  who  stated  to 
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^843'  Mr.  Hichens,  as  her  reason  for  so  desiring,  thai 
July  i2ih  should  have  some  carpenters  at  work  in  her  h 
KiiowiN  on  that  day,  and  that  they  could  attest  the  ezeci 
Kwo^N.     thereof. 

Second,  pleaded,  that  the  deceased  after  the 
had  been  so  delivered  to  her,  and  previous  tc 
execution  thereof,  spoke  to  Mr.  Hichens  respec 
the  same ;  and  he,  by  her  direction,  made  cei 
alterations  therein  [these  were  speciBed.]  T 
having  made  such  alterations,  Mr.  Hichens  lef) 
said  will  with  the  deceased,  telling  her  to  put 
name  or  initials  in  the  margin  opposite  the 
rations. 

Third,  pleaded,  that  the  deceased  set  and 
scribed  her  name  at  the  foot  of  the  said  will  oi 
11th  of  December,  1839,  and  her  initials  opp 
certain  of  the  said  alterations. 

Fourth,  pleaded,  that  on  the  11  th  of  Decen 
1839,  on  which  day  the  deceased  had  previc 
appointed  two  persons  to  come  to  her  house,  t 
some  carpenter's  work,  she  came  into  the  roo: 
which  such  two  persons  were  at  work,  she  havi 
pen  and  inkstand  in  her  hands,  and  then  and  t 
produced  her  said  will,  signed  by  her,  to  the 
persons,  and  desired  them  to  attest  the  same,  saj 
'^  I  want  you  to  sign  your  names  to  this  pap 
that,  at  her  request,  such  two  persons  signed  l 
names  thereto,  in  her  presence,  and  in  the  pres 
of  each  other.  That,  although  the  will  was  so  fo 
as  to  conceal  the  contents  thereof,  the  signatui 
the  deceased,  apparently  fresh  made,  was  pli 
visible,  and  was  seen  by  the  two  witnesses. 

Mr.  Hichens  deposed  to  the  following  e£ 
''  About  two  years  before  the  death  of  the  decei 


PRBROGATIVB  COURT  OP  CANTERBURY.  0 

^he  produced  to  me  a  copy  of  a  will  of  a  relation  of      1843. 
faers,  under  which  she  had  derived  some  property,     July  i3th. 
^ncl  requested  me  to  prepare  a  similar  will  for  her ;      Kil^m 
I  did  so,  and  delivered  the  will  I  had  so  prepared  to      kmo^h. 
her.     I  recollect,  that  shortly  after  I  had  given  the 
^^will  to  the  deceased,  she  on  one  occasion  spoke  to 
vxio  about  it ;  1  cannot  call  to  my  recollection  whe- 
ther it  was  then  signed  by  her  or  not ;  I  have  tried 
^o  recollect  this,  but  I  cannot;  my  impression  cer- 
tainly is,  that  the  said  occasion  was  prior  to  the 
'execution  of  the  will,  but  I  really  cannot  swear  that 
it  was  so;  I  did  not  observe  that  the  will  had  been 
then  signed  ;  she  asked  me  to  make  some  alterations 
in  it  [the  witness  here  identified  the  alterations  on 
tile  face  of  the  will  as  those  made  by  him  on  that 
occasion.]    I  made  these  alterations  in  her  presence. 
I  believe  the  deceased  put  her  initials  in  the  margin 
of  the  will  opposite  the  alterations." 

The  two  subscribing  witnesses   deposed   to  the 

following  effect ;    that  they  "  are  carpenters,  and 

^ere  at  work  in  the  house  of  the  deceased  on  the 

11th  of  December,   1839;    that  she  on  that  day 

OTought  a  paper  into  the  room  where  they  both  were, 

'^^ving  also  in  her  hands  a  pen  and  inkstand  ;  [they 

^^  identified  the  will  propounded  as  the  paper] 

^W  addressing  them  she  said,  '  I  want  you  to  sign 

^liis  paper,'  and  pointed  out  the  place  where  they 

^ere  to  sign ;  that  the  paper  was  so  folded  that  they 

^ly  saw  the  signature  ;   that  they  have  no  doubt 

^batever  as  to  the  fact  of  the  signature  of  the  de« 

cwed  being  afiixed  to  the  paper  at  the  time  when 

^ey  subscribed  it ;  that  they  subscribed  the  paper 

1  the  presence  of  the  deceased  and  of  each  other  ; 

^OL.   III.  R  R 
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1B43.      they  did  not  recollect  whether  the  deceased  points 
Jo]y  i2Ui.     out  her  signature  to  them  as  being  her  name ;  bu 
Kiii^iN      were  both  positive  that  she  did  not  say  anything  \c 
Kmo^n.     particular  about  her  handwriting/' 
The  cause  came  on  for  hearing. 

Addams  in  support  of  the  will. 

Rohertsanj  contrii. 

Judgment. 
Sir  Herbert  Jennbr  Fust. 

The  deceased  in  this  case  gave  instructions  to  a 
gentleman  named  Hichens,  or  perhaps  rather  res 
quested  him,  for  he  is  not  a  professional  man,  t* 
draw  up  a  will  for  her,  which  accordingly  he  did« 
and,  by  her  special  desire,  he  inserted  a  date  as  c: 
a  day,  on  which,  as  she  stated,  she  intended  t= 
execute  it. 

Mr.  Hichens  states  the  transaction  thusgenarall]p 
that  he  prepared  the  will,  and  delivered  it  to  tk= 
deceased ;  that  she  afterwards  produced  it  to  hi^ 
for  a  particular  purpose,  but  he  cannot  recoils* 
whether  it  was  then  signed  by  her  or  not ;  he  has  tri^ 
to  recollect  this,  but  cannot ;  his  impression  is  tk^ 
the  occasion  on  which  this  happened  was  prior  ^ 
the  date  of  the  execution  of  the  will ;  but  he  canm^ 
swear  that  it  was  so.  He  says  the  deceased  asL^ 
him  on  that  occasion  to  make  certain  alteratio0^ 
and  he  did  so  in  her  presence.  Now  looking  ^^ 
those  alterations,  and  the  places  in  the  will  whei^ 
they  are  made,  and  that  Mr.  Hichens  was  the  per- 
son who  made  them,  it  seems  scarcely  possible,  if 
the  deceased  had  in  fact  signed  the  will  at  this  time, 
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Aat  her  signature  could  have  escaped  the  observa-      1843, 
tfon  of  this  witness.     Mr.  Hichens  further  says,  that     Juiyiath. 
^e  believes  the  deceased  put  her  initials  in  the  margin     Kuowiir 
^f  the  will  opposite  the  alterations.    Now  this  is      kf^owiif. 
^e  only  witness  who  can  speak  to  the  facts  on  this 
Point ;  and  on  his  evidence  the  result,  in  my  opin- 
'^^m,  is,  that  at  the  time  when  these  alterations  were 
'^^e  the  will  was  not  signed  by  the  deceased.    The 
^"^^0  other  witnesses,  the  parties  who  attested  the 
^  511,  cannot  speak  as  to  these  alterations.     Their 
^"v^idence  is  shortly  this, — they  were  at  work  in  a 
^^>oin  in  the  deceased's  house;   she  brought  this 
P^per  into  that  room,  and,  addressing  them  both, 
^^id  '*  I  want  you  to  sign  this  paper,'*  and  pointed 
Out  the  place  where  they  were  to  sign ;  they  both 
observed  her  name  signed  thereto ;  they  have  no 
doubt  whatever  that  the  paper  produced  to  them  by 
the  deceased  had  been  signed  by  her ;  but  they  do 
Hot  recollect  that  she  pointed  out  the  signature  to 
them  as  being  her  name  ;  they  are  sure  she  did  not 
Say  anything  in  particular  about  her  handwriting. 
The  question  comes  to  this,  whether  this  will  has 
been  duly  executed  according  to  the  requisites  of 
the  statute ;  the  deceased  did  produce  this  paper, 
Having  her  signature  affixed  to  it  at  the  time,  to 
two  witnesses  present  at  the  same  time ;  and  the 
twp  witnesses  did  attest  it  in  her  presence ;  was  this 
a  sufficient  acknowledgment  ?     1   am  clearly  of 
opinion  that  it  was;  it  is  not  necessary  that  the 
party  should  say  in  express  terms  ^*  that  is  my  sig- 
natare ;"  it  is  sufficient  if  it  clearly  appears  that  the 
ngnatore  was  existent  on  the  will  when  she  pro- 
iiieed  it  to  the  witnesses,  and  was  seen  by  the  wit- 
when  they  did,  at  her  request,  subscribe  the 
R  r2 
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1843.      will.     On  these  circumstances,  I  hold  that  this  pape 
July  i2th.     has  been  sufficiently  executed. 
kT^w         Then  as  to  these  alterations,  I  have  said,  I  thini 
Kwot!!!.     ^^^^^  ^^  sufficient  evidence  to  enable  the  Court  1 

hold  that  they  were  made  before  the  will  was  exi 

cuted. 

I  therefore  decree  probate  of  this  paper  with  tl 

alterations  ;  it  is,  however,  a  proper  case  for  givic 

the  costs  out  of  the  estate. 


1843.  Pett  against  Hake. 

July  14th.  

A  tetumentary  WiLUAM  Hake  died  ou  the  4th  of  NovcmbeT 
1826)  signed  1842,  leaving  a  brother  his  only  next  of  kin.  Upoi 
haWDganattM.  the  death  of  Mr.  Hake  three  testamentary  papei 
^nZf:Z'    were  produced. 

^^  the'*"  P^P^  one.  A  will  dated  the  6th  of  Decembei 
pretumption  of  1822,  sigued  bv  the  deceased,  and  attested  by  tw 

law  agaiDst  the       .  ,        f.  t^  .-i  i  t^ 

final  character  witucsses ;  by  tbis  paper  a  Doctor  SSamuel  Pett,  ws 
heid^o^brre-    appointed  sole  executor. 

ba!e^6;^SSS''^  Paper  two.  A  codicil,  also  dated  the  5th  Decern 
dS^ce*and  cfr.  ^^'  ^^^^'  signed  by  the  deceased,  and  attested  b 
cumsunces.  three  witnesses  ;  the  purport  of  this  paper  was  t 
devise  a  copyhold  estate,  at  Gay  wood,  in  the  count 
of  Norfolk,  to  Doctor  Pett,  upon  trust,  to  sell  th 
same,  and  to  apply  the  proceeds  thereof  upon  th 
trusts  in  the  said  will  mentioned. 

Paper  three.  A  codicil,  dated  the  25th  of  Dc 
cember,  1826,  signed  by  the  testator,  having  a 
attestation  clause  but  not  subscribed  -by  witnesses 
this  paper  was  as  follows  : — 
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"Whereas,  since  the  date  and  execution  of  ray      1843. 
last  will,  Doctor  Pett,  whom  I  had  therein  named     July  uih. 
as  my  executor,  has  departed  this  life ;  now  I  do,        Pm 
^y  this  codicil,  appoint  Samuel  Pett  and  Francis      X^i! 
Pett,  sons  of  the  said  Doctor  Pett,  my  executors  in 
his  stead.     I  hereby  revoke  the  codicil  to  my  will, 
^^aring  date  the  22nd  of  December,  1822,  whereby 
-*  liave  devised  my  copyhold  estate  to  my  said  execu- 
^r;  and,  in  lieu  thereof,  I  authorize  and  direct  my 
^J^ecutors,  hereby  named,  to  sell  the  same  ;  and  to 
^ti^nd  possessed  of  the  monies  to  arise  from  such 
^^le  upon  the  trusts  declared  by  my  said  will." 

These  three  papers  were  propounded  as  containing 
together  the  will  of  the  deceased,  by  Mr.  Samuel 
I^ett,  the  surviving  executor,  appointed  by  paper 
i:iiimber  three. 

By  the  affidavit  of  scripts  it  appeared,  that  these 
papers  were  found  enclosed  and  sealed  up  in  an 
envelope,  which  envelope  had  formerly  been  in  the 
possession  of  Mr.  Francis  Pett,  and  upon  his  death 
had,  with  other  papers,  come  into  the  possession  of 
Mr.  Samuel  Pett,  as  executor  of  his  brother.     A 
fourth  paper  was  found  enclosed  in  the  same  enve- 
lope ;  it  purported  to  be  a  codicil  to  the  will  of  the 
testator ;  it  had  the  initials  *'  W.  H."  written  in 
pencil  at  the  foot ;  there  was  an  attestation  clause 
with  the  letters  "  A.  B.."  "  C.  D.,'*  "  E.  F.,'*  written 
in  pencil  at  the  foot  of  the  clause,  in  three  separate 
lines,  as  denoting  the  place  where  witnesses  were  to 
subscribe.     The  purport  of  this  paper  was  as  fol- 
lows : 

"Whereas  Doctor  Pett,  the  executor  appointed 
'>y  my  last  will,  departed  this  life  on  the  1st  of 
January,  1823 ;  and  whereas  Joseph  Eade,  whom  I 
by  letter  requested  to  act  as  my  executor  in  lieu  of 
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_W43. ^  Doctor  Pett,  deceased,  hath  also  departed  this  life 

JniyUth.    now  I  do,  appoint  Samuel  Pett,  of  Hackney,  Mid 

Pnr       lesex,  and  Francis  Pett,  of  Hitchen,  Hertfordshire 

I^ABB.'     sons  of  the  said  Doctor  Pett,  executors  of  my  will 

I  give  and  devise  to  them  all  my  real  and  personc 

estate,  upon  the  trusts  I  have  before  directed  by  m 

will  and  codicil,  with  regard  to  the  property  thereb 

bequeathed  and  devised.    In  witness,  I  have  to  thi 

codicil  set  my  hand  and  seal,  this ,  183( 

[An  attestation  clause  as  stated  above.] 

In  the  year  1827,  the  deceased  sold  his  copyhol 
estate  and  received  the  purchase  money. 

The  witnesses  examined  in  the  cause,  to  whos 
testimony  it  is  considered  necessary  to  advert,  wer 
Mr.  Joseph  Dyson,  Mr.  Thomas  Dyson,  and  Mi 
Robinson. 
The  Messrs.  Dyson  deposed  to  the  following  effect 
That  the  deceased  frequently  spoke  to  them  o 
the  Pett  family  as  his  cousins;  that  he  spoke  o 
Francis  Pett  as  the  lawyer ;  that  he  also  spoke  of  hi 
cousin,  Mr.  £lade,  as  the  lawyer.  That,  two  year 
before  his  death,  he  said,  **  the  lawyer  has  made  hi 
wiir* ;  about  one  year  and  a  half  before  his  death  h 
said  his  will  and  all  his  writings  were  at  Samuc 
Pett'8,  the  coal  merchant.  Mr.  Joseph  Dyson  als 
deposed  that  the  deceased  said  to  him  on  one  occa 
sion,  *'  Mr.  Samuel  Pett  has  just  been  here,  and 
wish  you  had  been  here  to  see  him  ;  if  anythin; 
happens  to  me,  that's  where  my  writings  are ;  h 
is  my  sole  executor.  I  put  him  in  the  place  of  th 
other  two,  the  doctor  and  the  lawyer." 

Mr.  Robinson  deposed  to  the  following  effect : 
That  he  attended  the  deceased,  in  the  capacity  c 
medical  adviser,  for  about  the  six  or  seven  last  year 
of  his  life ;  that  the  deceased  on  one  occasion  toli 
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Aim,  "  that  Doctor  Pett  had  had  his  will  in  his      1843, 
poaBeuion^  when  he  was  alive,  but  that  since  his     juiy  i4ib. 
deaths  his  &naily  had  it  in  their  care/'    That  the       i^ 
deceased  also  told  him, ''  that  he  had  not  altered 
his  will,  and  did  not  intend  to  alter  it ;  that  it  was 
still  in  the  possession  of  the  family ;"  that  the  de- 
ceased frequently  told  him,  **  that  Mr.  Samuel  Pett 
y^as  his  executor,  and  if  anything  happened  to  him 
to  send  to  Mr.  Alfred  Pett ;''  that  the  last  time  the 
deceased  mentioned  this  circumstance  was  about  a 
year  before  his  death. 

Mr.  Thomas  H.  Hake  opposed  the  admission  of 
paper  two  to  probate ;  he  did  not  give  in  any  oppos- 
ing plea. 

The  cause  came  on  for  hearing. 

Addams  and  Blake  asked  for  probate  of  the  will 
and  second  codicil  (paper  three).  They  submitted 
that  the  presumption  of  law  against  the  second 
codicil,  by  reason  of  there  being  an  attestation 
clause  without  witnesses,  was  sufficiently  rebutted 
by  the  evidence ;  that  if  the  Court  should  be  of  this 
opinion,  then  the  first  codicil  (paper  two)  was  revoked 
^Qd  oseless ;  they  offered  to  take  probate  of  the  first 
^^odidl  also,  in  case  the  Court  should  so  direct. 

JenncTf  contrk. 

The  second  codicil  is  not  entitled  to  probate ;  it  is 
^^Imitted  that  there  is  a  legal  presumption  against  its 
"^aMdity  requiring  to  be  rebutted.    The  parol  de- 
clarations are  insufficient  to  establish  this  paper ;  the 
deceased  spoke  of  a  Samuel  Pett  not  as  his  executor, 
bat  as  a  50^  executor;  he  must  then  have  referred  to 
l^tor  Samuel  Pett,  who  was  the  sole  executor  of 
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1843,      the  will  and  first  codicil.     Mr.  Samuel  Pett  nevei 

July  utb.     ^as  a  sole  executor,  he  has  indeed  become  so  by  the 

P«rr        death  of  his  brother ;  but  all  the  declarations  of  the 

Tam.       deceased  refer  to  a  sole  executor.     The  declarations 

spoken  to  by  the  witnesses,  particularly  that  whereii 

he  speaks  of  Mr.  Samuel  Pett  as  **  put  in  the  room 

of  the  doctor  and  the  lawyer/'  are  only  susceptible 

of  a  rational  meaning,  by  supposing  tbatthe  deceased 

subsequently  to  1830,  made  some  other  testamentar) 

paper,  by  which  Mr.  Samuel  Pett  was  named  as  sole 

executor ;  no  such  paper  is  forthcoming ;  then  the 

legal  presumption  is,  that  such  paper  was  in  the 

hands  of  the  deceased,  and  was  destroyed  by  him. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

In  this  case  the  deceased  is  a  Mr.  William  Hake, 
who  died  on  the  4th  of  November,  1842,  leaving 
Mr.  Thomas  Hake,  his  brother,  his  only  next  of  kin 
and  the  sole  party  entitled  to  his  personal  estate,— 
in  case  he  has  died  intestate ;  or  entitled  to  sue! 
portion,  if  any,  of  his  personal  estate,  as  has  no 
passed  by  his  will. 

Now  it  appears,  that  some  years  ago  the  decease! 
gave  instructions  to  a  solicitor  to  prepare  a  will  to* 
him,  this  was  accordingly  done,  and  such  will  dul 
executed,  in  December,  1822,  by  being  signed  b 
the  deceased,  in  the  presence  of  two  witnesses. 

On  the  same  day,  as  it  seems,  the  deceased  madi 
a  codicil,  whereby  he  directed  a  copyhold  estate 
situate  at  a  place  called  Gaywood,  in  the  county  a 
Norfolk,  to  be  sold  ;  this  codicil  was  also  signed  b* 
the  deceased  in  the  presence  of,  and  was  attested  bjjj 
three  witnesses. 
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Subsequently  to  this  a  codicil  was  prepared  for       1^^^* 
tli€  deceased — how  or  by  whom  does  [not  appear —     Juiyuth. 
l>cit  evidently,  as  the  language  shows,  not  with  the        Pett 
JiiMtention  of  revoking  the  trusts  declared  of  the  pro-       "h""" 
e^ds  of  the  sale  of  the  copyhold  estate  ;  but  simply 
foTthe  purpose  of  bequeathing  that  estate  to  Mr. 
Ssmuel  and  Mr.  Francis  Pett,  in  order  that  they 
n^ight  sell  the  same,  and  to  appoint  them  executors 
«>f  the  will,  in  the  place  of  Doctor  Pett,  their  father, 
^w'lio  had  died.    To  that  codicil  the  deceased  signed 
^^18  name ;  there  is  a  full  attestation  clause,  but  no 
^^itnesses'  names  are  subscribed  to  it,  consequently, 
tliere  is  a  presumption  of  law  that  the  deceased 
^id  intend  to  execute  that  codicil  in  the  presence 
of  witnesses,  in  order  to  give  eifect  to  it ;  and  in 
<^ase  he  should  not  do  so,  then  it  was  not  to  stand  ; 
the  deceased  having  signed  his  name  to  this  paper, 
the  presumption  is  lessened,  still,  in  law,  there  is  a 
presumption  against  the  instrument,  and  this  re- 
quires to  be  rebutted  by  evidence  or  by  circum- 
stances. 

The  mode  in  which  it  is  proposed  to  overcome 

or  repel  this  presumption  is,  by  showing  that  the 

deceased,  after  the  date  of  the  codicil,  deposited  it, 

with  other  papers,  in  the  hands  of  Mr.  Francis  Pett, 

whom,  with  his  brother,  Mr.  Samuel  Pett,  he  had, 

by  this  very  codicil,  appointed  executors  in  the  room 

of  Doctor  Pett,  their  father,  deceased  ;  that  this 

paper  remained  in  Mr.  Francis  Pett*s  possession 

until  his  death,  when  it  came  into  the  hands  of  Mr. 

Samuel  Pett,  who  became  his  brother's  legal  repre- 

i        sentative,  and  who  retained  possession  of  it  until  the 

I        death  of  the  testator,  Mr.  Hake. 

■  Now  it  appears,   that  in  the  same  envelope  in 
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1843.  which  was  found  the  will  and  the  two  codicils,  which 
July  14th.  I  have  just  mentioned,  was  contained  another  codi- 
^  cil,  or  intended  codicil,  which  bears  date  in  theyeai 
Ha^^  ^  ^^^»  blanks  being  left  for  the  month  and  for  the  da]^ 
of  the  month.  This  last  paper  recited  the  death  ol 
Doctor  Pett,  and  of  a  Mr.Eade,  whom,  it  would  seem, 
the  deceased  had  at  some  time  requested  to  act  as  hie 
executor ;  and  it  then  goes  on  to  appoint  the  said 
Samuel  Pett  and  Francis  Pett,  the  sons  of  Doctor  Pett, 
to  be  his  executors,  and  gives  and  devises  to  them  all 
the  deceased 's  real  and  personal  estate,  upon  the  same 
trusts  as  directed  by  his  will  with  r^ard  to  the  pro- 
perty thereby  bequeathed  and  devised.  This  last 
paper  is  found  in  the  same  envelope  with  the  others ; 
and  having  originally  been  in  the  possession  of  a 
person  named  as  one  of  the  executors,  the  proba- 
bility is  that  some  communication  passed  between 
the  deceased  and  this  person  respecting  it ;  but  as 
to  this  point  there  is  no  evidence.  It  would  seem 
that  the  deceased  did  intend  to  make  a  codicil  of 
this  description ;  and  the  similarity  of  this  and  the 
other  codicil  of  1826,  throws  some  doubt  as  to  which 
of  the  two  codicib  the  declarations  of  the  testator, 
spoken  to  by  the  witnesses,  refer.  The  copyhold 
estate  at  Gay  wood  was  sold  in  1827,  shortly  aftei 
the  date  of  the  second  codicil,  and  the  testator  re- 
ceived the  purchase  money  for  it.  The  two  witnesses 
to  the  will  were  a  Mr.  Bade,  a  solicitor,  and  Mr. 
Cross,  a  clerk  in  Mr.  Eade's  office ;  these  two  per- 
sons are  dead.  The  first  codicil  is  attested  by  these 
two  persons,  and  by  a  Mr.  Pownall.  The  second 
codicil  is  signed  by  the  testator ;  there  is  an  attes- 
tation clause,  but  no  witnesses ;  it  simply  appoints 
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MINT  executors,  with  directions  to  sell  the  copyhold       ^8^^* 
estate.  ^^^y  *^**** 

The  declarations  of  the  deceased  which  are  to  Pftt 
repel  the  legal  presumption  against  this  instrument,  Uais. 
are  spoken  to  by  the  witnesses,  Joseph  Dyson, 
Thomas  Dyson,  and  Mr.  Robinson.  I  will  take  the 
circumstances  stated  by  the  latter  first,  as  they  seem 
to  me  the  most  important.  He  says,  after  stating 
that  he  attended  the  deceased,  as  his  medical  ad- 
viser, for  the  six  or  seven  last  years  of  his  life,  that 
the  deceased  told  him,  *Uhat  Doctor  Pett  had  his 
^will  iu  his  possession  when  he  was  alive,  but  since 
His  death  his  family  had  it  in  their  care." 

I  will  here  remark  that  no  other  testamentary 
I^apers  of  the  deceased,  besides  those  I  have  men- 
tioned, have  been  found. 

That  the  deceased  also  told  him,  '*that  he  had 

^^ot  altered  his  will ;  that  he  did  not  intend  to  alter 

^  t;  and  that  it  was  still  in  the  possession  of  the 

'^mily.    That  the  deceased  several  times  told  him, 

^  ^that  Mr.  Samuel  Pett  was  his  executor,  and  that, 

^  f  anything  happened  to  him,  he  was  to  send  for 

^r.  Alfred  Pett;"  that  the  last  time  of  the  deceased 

^^nientioning  these  circumstances  to  the  witness  was 

^^bout  a  year  before  his  death. 

The  deceased,  therefore,  did  allude  to  a  will  in 
existence  at  that  time,  and  a  will  by  which  Mr. 
Samuel  Pett  was  appointed  an  executor;  that  he 
deferred  to  it  as  an  existing  and  operative  will. 
^ow  all  the  testamentary  papers  which  have  been 
found,  and  no  others  are  suggested  to  be  in  exist- 
ence, are,  the  will,  the  first  codicil,  the  second 
codicil,  and,  what  I  will  call,  the  draft  codicil, 
dated  1830. 
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^^^*  To  which  of  these  papers  must  the  deceased  b- 

July  14th.     takeD  to  have  referred  in  these  declarations  ? 
Psrr  One  of  the  papers  is  signed  by  him  ;  the  other  i 

h!»i,  a  mere  draft  signed, — if  by  the  deceased,  only  witl 
pencil  initials ; — I  see  no  reason  to  doubt  as  to  whic! 
paper  was  referred  to.  If  Mr.  Robinson  is  correc 
in  deposing,  that  the  deceased  spoke  of  a  will,  c 
which  Mr.  Samuel  Pett  was  the  executor,  it  coul 
not  be  the  first  will,  or  the  first  codicil,  because,  i 
neither  of  these  is  Mr.  Samuel  Pett  named  as  a 
executor;  then  the  deceased  must  refer  to  th 
second  codfcil,  or  fo  the  draft  codicil,  or  to  som 
other  paper  not  found,  or  not  in  existence.  No 
the  two  Dysons  both  state,  that  the  deceased,  aboi 
a  year  and  a  half  before  his  death,  said,  *'  that  h 
will,  and  all  his  writings,  were  at  Samuel  Pett's 
here,  then,  is  a  declaration  carried  down  to  a  I» 
period  in  the  life  of  the  deceased,  in  which  Z 
speaks  of  his  will  and  writings,  in  connexion  w5 
Mr.  Samuel  Pett ;  as  being  at  Mr.  Samuel  Petit 
Joseph  Dyson  deposes,  that  the  deceased,  on  i^ 
occasion,  said  to  him,  **  Mr.  Samuel  Pett  has  ]m 
been  here  ;  if  anything  happens  to  me,  that's  whe 
my  writings  are ;  he  is  my  sole  executor."  Now" 
far  the  last  sentence  of  this  declaration  supports  tl 
argument  against  the  second  codicil,  namely,  tl 
argument  that  the  deceased  must  have  referred  t 
his  first  will  and  codicil,  of  which  Doctor  Samue 
Pett  was  appointed  sole  executor ; — but  then  thii 
follows,  "  I  put  him  in  the  place  of  the  other  two 
the  doctor,  and  the  lawyer."  It  has  been  argua 
that  if  these  words  are  to  be  relied  on  as  efiectiv 
words,  the  declaration  must  refer  to  some  othe 
paper  made  by  the  deceased,  destroyed  or  not  forth 
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coming,  and  for  this  reason  :— Mr.  Samuel  Pett  is       ^^43, 
^ot,  by  the  second  codicil,  a  sole  executor,  put  in     JuiyJJ^th, 
tlie  room  of  two  other  executors,  but  a  sole  executor        ^^ 
only  in  this  sense,  as  become  so  by  the  death  of       Ha 
Francis  Pett ;  and,  consequently,  that  the  declara- 
tion must  have  referred  to  some  paper  executed 
subsequently  to  the  death  of  Mr.  Francis  Pett,  by 
^e  deceased. 

I  think  that  to  accede  to  this  argument  would  be 
^ing  beyond  all  the  circumstances  of  the  case. 

If,  in  this  case,  it  were  shewn,  that  the  deceased 
liad  actually  executed  some  other  paper,  by  which 
IMr.  Samuel  Pett  was  appointed  a  sole  executor  in 
the  room  of  his  father,  and  of  his  brother  the 
lawyer,  there  would  have  been  some  ground  for  the 
argument,  but  the  expression  relied  on  is,  **  I  put 
liiim  in  the  place  of  the  other  two,  the  doctor  and  the 
lawyer,''  but  the  deceased  also  spoke  of  Mr.  Eade  as 
**  the  lawyer :"  however  he  certainly  did  speak  of 
IMr.  Samuel  Pett  as  "  his  sole  executor ;"  I  cannot 
liowever  think  that  the  witnesses  are  to  be  pinned 
down  to  the  nicest  accuracy  of  expression. 

Mr.  T.  Dyson  swears  that  the  deceased,  at  least 
^  for  back  as  ten  years  ago,  frequently  spoke  of  his 
^U  in  connexion  with  the  Pett  family.  The  only 
testamentary  papers,  of  which  the  Court  has  any 
trace,  are  the  will,  the  first  codicil,  the  second 
codicil,  and  the  draft  codicil  of  1830. 

Under  these  circumstances,  I  cannot  but  think, 

that  the  presumption  against  the  legal  validity  of 

this  paper,  arising  from  its  having  an  attestation 

clause  without  any  witnesses — it  is  signed  by  the 

deceased,  Mr.  T.  Dyson  proves  his  handwriting — 

»  sufficiently  rebutted  ;  I  think  it  is  impossible  not 
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1843.       death  of  bis  father,  the  deceased  returned  to  En^' 
jaij  14th.     land  to  settle  his  affairs,  and,  for  his  assistance     ^^ 
vfT^cB      this  matter,  was  introduced  by  Mr.  Wrench  to    ^ 
MURRAY.     M^'  Newstead,  a  solicitor,  to  whom  he  entrustc^^^ 
the  necessary  law  arrangements.     On  the  16th  c:^^  ^ 
November,  1842,  a  meeting,  by  previous  arrange^^^ 
ment,  took  place  at  Messrs.  Coutts's,  the  banker^^^^ 
of  the  deceased,  at  which  were  present,  the  de-^"^ 
ceased,  Mr.  Wrench,  Mr.  Newstead,  Mr.  Fresh^ — -^ 
field,  the  solicitor  of  the  Globe  Office,  and  Mr-^-« 
Broderip,  the  family  solicitor  of  the  deceased,  andi^ 
solicitor  to  the  trustees  of  the  will  of  Sir  Johncrx^j 
Murray.     Mr.  Broderip,  at  this  meeting,  paid,  onrrr^ 
behalf  of  the  trustees,  to  the  deceased   10,862/. ;     * 
and  the  deceased  paid  to  Mr.  Freshfield  4000/.  -S 
and  to  Mr.  Wrench  2412/.;  and  he  further  paiof. 
to  Mr.  Wrench  1000/.,  in  part  consideration  of  av^^B 
undertaking  by  Mr.  Wrench  to  pay  to  the  wif^i 
of  the  deceased  an   annuity  of  150/.  during  th.fl=C 
joint  lives  of  herself  and  the  deceased.    The  d^M 
ceased  also  paid  to  Mr.  Broderip  a  sum  of  1500/ 
and  assigned  certain  other  property,  to  which 
was  entitled  under  his  father's  will,  in  order 
provide  for  the  future  subsistence  of  his  mothc 
Upon  the  termination  of  these  several  matters » 
business,  Mr.  Freshfield  and  Mr.  Broderip  quitt 
the  room ;  and  after  their  departure,  the  will  pr^ 
pounded  was  signed  by  the  deceased  in  the  present 
of  Mr.  Wrench,  Mr.  Newstead  and  a  Mr.  Goodba^^n 
a  «clerk  of  Messrs.  Coutts's,  who  was  called  in  9fc^A 
the  purpose  of  attesting  the  will ;    the  will   yv  fc^m 
duly  subscribed  by  Mr.  Newstead  and  Mr.  Goo^^^- 
ban  as  witnesses. 
Mr.  Newstead,  in  his  deposition,  gave  the  fc:^-*" 
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lowing  account  of  the  preparation  and  execution  ^?l?l_ 

^f  the  will.     He  stated,  that  on  an  occasion  during     J^iy  i^th. 
which  he  was  transacting  business  with   the  de-      Wrinch 
ceased,  the  deceased  incidentally  mentioned,  that      Murray. 
he    shortly   should   have  occasion   to  trouble  him 
(Mr.  Newstead)  to  make  his  will  for  him  ;  but  that 
the  deceased  did  not  state  what  was  to  be  the  pur- 
port of  it.     That  on  the  6th  of  November  he  re- 
ceived instructions  for  such  a  will  at  the  conclusion 
of  a  letter  written  to  him  by  Mr.  Wrench,  on  the 
Subject  of  Lady  Murray's  annuity.     That  wishing 
ft>rsome  explanation  as  to  the  meaning  of  the  word 
**  cash"  referred  to  in  such  letter,  he  asked  Mr. 
VVrench    to   explain    what   was    meant,   and    Mr. 
Wrench  gave  him  the  required  explanation.     That 
He  also  inquired  whether  the  deceased  intended  to 
&ive  anything  to  his  own  family  ;  and  was  told  by 
IWr.  Wrench  that  he  did  not  intend  to  do  so ;  that 
^he  deceased  said,   **  he  had  never  received  any- 
thing from   them,    and   therefore  he  should   give 
them  nothing."      He   further  stated,  that  on  the 
1 2th  of  November,  he  had  an  interview  with  the 
deceased,  in  order  finally  to  settle  the  approaching 
Arrangements  for  the  1 6th ;  that  on  such  occasion 
he  did  not  mention  the  subject  of  the  will  to  the 
<iecea8ed,  neither  did  he   read  over  the  draft  to 
him,  or  inquire  whether  his  intentions  remained 
tmaltered;  that  the  deceased  did  on  the  12th  desire 
him  to  have  the  will  ready  by  the  16th.     In  expla- 
nation, Mr.  Newstead  stated,  that  he  thought  it  un- 
necessary to  say  anything  on  the  subject  of  the  will, 
^iA  it  was  of  so  plain  and  simple  a  nature  it  could 
i^ot  be  misunderstood.     On  the  subject  of  the  exe- 
CKttion  of  the  will,  he  deposed,  that  on  Mr.  Fresh- 

^OL.  III.  SB 
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1843,      field  and  Mr.  Broderip  quitting  the  room  on     M^^^ 
July  14th.     16tb,  the  deceased  observed,  that  he  had  now  (yrz^^^ 
wlirTcii      to  go  to  his  (Newstead's)  house  to  sign  his  w/^^   ! 
MfpRAY.     that  he  then  told  the  deceased  that  he  had  the  w  ^^  , 
in  his  pocket,  and  that  it  could  be  signed  at  onc^  '^ 
that  the  deceased  having  assented,  he  proceed^^ 
to  read  the  will  over  to  him,  Mr.  Wrench  bein  ^^ 
present;  that  the  deceased  appeared  to  attend  i^ 
it,  and  made  an  observation  on  the  description  oO 
the  residence  of  Miss  Finch,  inquiring  whether  i  i 
was  not  in  '•  Berkshire,"  instead  of  "  Buckingham  -^^ 
shire.'"     That  Mr.  Goodban  was  then  called  in  a:.^ 
a  second  witness,  and  the  will  duly  signed  ano.f: 
attested. 

Mr.  Goodban  deposed,  that  by  reference  to  hiFjr 
signature,  he  was  sure  that  the  will  was  signed  i'  Mr 
his  presence,   and    duly  attested  by  himself  aniEa 
Newstead ;  that  he  could  give  no  further  account  » 
the  transaction. 

The  Queen* s  Advocate  and  Harding  in  suppo^c=>; 
of  the  will. 


Addams  and  i2.  Philliwore^  contra,  contend 
that  the  onus  of  proof  cast  on  a  party,  a  stran^^ 
by  blood  or  connection  to  the  testator,  propoundir»^ 
a  will,  prepared  from  his  instructions,  and  almctf 
entirely  for  his  exclusive  benefit,  to  the  total  dis- 
herison of  the  relations  of  the  testator,    was  not 
satisfied  by  the  evidence  in  the  cause.     Butlin  v 
Barry  (a),  Middleton  v.  Forbes  (6). 

In  reply,  Tuffnell  v.  Constable  (c)  was  cited. 

(a)  1  Curt.  619.         (b)  1  Hagg.  397.        (e)  4  Hagg.  477, 4Sf 
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Sir  Herbert  Jenner  Fust.  ^^^^ 

There  are  some  circumstances  in  this  case  which     Juiy^th. 
^^^  calculated  to  call  for  the  vigilance  and  jealousy      Wrench 
^^  the  Court ;  still  I  do  not,  upon  all  the  circum-     isiVhTay. 
stances,  feel  myself  able  to  say,  that  this  is  not  the 
^ill  of  a  capable  testator ;  whether  it  is  the  will 
^f  a  prudent  man,  or  such  a  will  as  the  deceased 
^Ught  to  have  made,  is  quite  another  question. 

The  deceased.  Sir  J.  P.  Murray,  Baronet,  suc- 
ceeded to  his  title  but  a  short  time  before  his  death  ; 
^is  father  died  in  May,  1842,  Sir  J.  P.  Murray  in 
F*€bruary,  1843.  It  appears  that  the  deceased  had 
^  wife  from  whom  he  was  separated,  but  for  whom, 
under  the  terms  of  a  deed  of  separntion,  he  had 
bound  himself  to  provide,  by  payment  of  an  an- 
nuity of  150/.  during  their  joint  lives;  he  had  a 
mother  who,  it  seems,  is  a  lunatic,  and  several 
brothers  and  sisters,  who,  judging  from  the  testi- 
n^ony  in  the  cause,  are  in  slender  circumstances. 

The  deceased  seems  to  have  been  a  person  of 
Very  extravagant  habits,  and  to  have  lived  for  some 
time  previously  to  the  death  of  his  father  on  a  sum 
^f  ready  money,  and  an  annuity  of  30/.  procured, 
^y  some   rather  intricate  arrangements,  from  the 
Cilobe  Insurance  Office.     Upon  the  death  of  his 
father,  the  deceased  succeeded  to  an  entailed  family 
^Btate  in   Scotland,  and  he  also  became  entitled, 
^nder  the  will  of  an  uncle  to  certain  reversionary 
property.      Whilst  the  deceased   was  living  on   a 
narrow  income,  he  obtained  loans  of  money  from 
Mr.  Wrench,  who  is  described  as  an  optician  and 
iQathematical  instrument  maker,  but  who  appears 
to  be  also  engaged  in  other  business,  such  as  dis- 
counting bills ;  this  is  shewn   by  the  evidence  of 
ss2 
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1843.       the   principal  witness,  Newstead,  who  deposes,— 

July  14th.     although  he  says,  that  he  does  not  consider  him  to 

w^cH      be  what  is  generally  called  a  money-lender, — tha 

Mua^Tv.     Wrench  was  in  the  habit  of  discounting  bills  foi 

persons,  and  among  others,  for  Sir  J.  P.  Murray 

the  deceased. 

I  will  now  proceed  to  consider  the  will  in  thi: 
case  : — it  is  dated  the  16th  of  November,  1842,  thi 
purport  of  it  is  to  give  all  his  plate,  linen,  china 
wine,  books,  jewellery,  money  in  the  house,  and  al 
other  property,  that  might  be  in  and  about  his  re 
sidence  at  the  time  of  his  decease,  to  a  person 
named  Ellen  Finch,  with  whom  the  deceased  wa 
living  at  the  time  of  his  decease.  All  the  resi 
residue  and  remainder  of  his  estate  and  effects,  » 
whatever  nature  or  kind  soever,  and  wheresoevc- 
or  over  which  he  had  a  power  of  disposition,  II 
gives  to  Mr.  Wrench,  whom  he  appoints  soc 
executor. 

Here  is  a  will,  made  in  favour  of  a  person  wiJ 
whom  the  testator  was   in    no  way  connected  V 
ties  of  blood,  in  exclusion  of  those  individuals 
whom  he  was  bound  by  the  natural  ties  of  love  aK" 
affection  ;  they  are  entirely  excluded  from  all  p^ 
ticipation  in  the  estate  of  this  deceased.    It  has  be  ^- 
said,  that  the  deceased's  property  is  small,  that^ 
has  been  sworn  under  6000/.,  and  that  there  a^ 
debts  of  large  amount ;  and  further,  that  the  jew^" 
and  other  articles  given  to  E.  Finch,  are  valued 
500/.,  in  that  calculation  :  but,  independent  of  ^ 
this,  it  appears,  that  on  the  same  day  on  which  t 
will  was  executed,  the  deceased  executed  a  deed 
assignment,  prepared  by  Newstead,  by  which  M 
secured  to  Mr.  Wrench  the  payment  of  a  sura 
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28004  charged    on  certain  reversionary  property,        1843. 
^  a  consideration  for  his  taking  upon  himself  the     Juiyuth. 
Payment  of  the  annuity  of  150/.,  payable  to  Lady      w^h 
M^wrray,  during  the  joint  lives  of  herself  and  Sir      ^C'^l,,, 
James;  for  which  undertaking,  Mr.  Wrench  also 
deceived  a  sum  of  1000/.  in  ready  money;  and,  as 
I     understand  it,  this  2800/.  was  secured  on   re- 
versionary property,  in  which  the  deceased  had  an 
absolute  vested  interest;  not  a  mere  contingent  ex- 
pectancy. 

This,  therefore,  is  a  case  which,  as  I  have  said, 
o^lls  for  the  attention  and  vigilance  of  the  Court ; 
particularly  looking  to  the  mode  in  which  the  will 
"^^as  prepared  and  executed.     On  the  same  day  on 
^liich  the  will  was  executed,  a  great  many  trans- 
aotions  of  business  took  place  at  the  banking  house 
of  Messrs.  Coutts,  in  the  Strand  ;  a  sum  of  money 
^^'as  paid  to  the  Globe  Insurance  Office,  through 
^^r.  Freshlield,  their  solicitor,  and  an  assignment 
of  certain  reversionary  property,  executed  by  Sir 
J.    P.  Murray  to  that  office;  a  sum  of  1500/.  was 
left  in  the  hands  of  Mr.  Broderip,  for  the  purpose 
of  being  invested  with  other  sums,  the  produce  of 
Sir  J.  P.  Murray's  share  of  his  father's  property, 
'^^hich  was  assigned  for  the  like  purpose,  to  form  a 
ftind  for  the  support  of  Sir  J.  P.  Murray's  mother. 
Now,  the  fact  of  Mr.  Freshfield  and  Mr.  Broderip 
being  present  on  this    occasion,  and   transacting 
biAsiness  with  the  deceased,  is,  I  think,  a  sufficient 
guarantee  for  the  capacity  of  the  deceased  at  this 
time;  neither  of  these  gentlemen  would  have  sanc- 
tioned or  transacted  any  business  with  the  deceased, 
\inle8s  he  had  been  of  the  most  perfect  capacity  to 
understand  all  the  details. 
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1843.  I  now  come  to  consider  the  evidence  relating  1 

July  i4ih.     the  preparation  of  this  will :  it  seems,  that  Sir  J.  1 

WiwNCB      Murray  had,  for  some  time  previous  to  the  death 

aiITh^V.     his  father,  been  resident  in  the  island  of  Guemsej 

shortly  after  his  father's  death,  he  returned  to  Enj 

land,  when,  for  the  first  time,  he  was  introducef 

by  Mr.  Wrench,  to  Newstead,  in  the  capacity  of 

solicitor;  from  that  time,  a  great  many  pecuniai 

and  legal  transactions  took  place,  in  which  Newstef 

acted  professionally  for  Sir  J.  P.  Murray,  and, 

appears  from  Newstead's  deposition,  there  were 

great  many  personal  communications  between  hi 

and  Sir  J.  P.  Murray.     Now,  it  appears  that  Ne^ 

stead  received  instructions  for  the  will  in  questio 

in  the  first  instance  from  Mr.  Wrench,  and  a  lett 

containing  the  instructions  is  annexed  to  his  dep 

sition  :  and  it  is  proper  here  to  state,  that  Newsta 

deposes,  that  he  had  previously  heard  the  deceaa 

declare  his  intention  to  make  his  will   when  1 

affairs  were  settled,  so  that  this  letter  did  not  ec 

tain  the  first  intimation  of  the  deceased's  intenti 

to  make  a  will,  though  of  what  purport  or  descr 

tion  it  was  to  be,  does  not  appear.     From  the  gei 

ral  import  of  this  letter,  it  seems  that  some  co 

munications  or  instructions    had    been   previou 

made  to  Newstead,  by  Wrench,  either  verbally 

by  letter,  for  securing  the  annuity  to  Lady  Mum 

for   the   letter   is   thus: — November   6th.     You: 

duly  received,  the  sum  is  to  be  2800/.  cash,    i 

3000/.     Sir  James  wishes  you  to  prepare  his  ^' 

the  substance  is,  to  bequeath  to  Miss  Finch  all 

plate,  linen,  wine,  books,  jewellery,  cash,  &c. ;  si 

he  appoints  me  his  sole  executor  and  residuar}'' 

gatee  to  pay  his  debts,  and,  should  I  survive,  att^ 
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^0  his  funeral/' — From  this   letter  of  instructions       1843. 
™8  will  was  prepared  ;  however,  before  it  was  pre-     July  i4ih. 
PWed,  Newstead  saw  Mr.  Wrench,  and  asked  for      Wrekcm 
^u  explanation  as  to  the  words  "  cash,  &c."     In  an-      muHh"", 
s^er,  Mr.  Wrench  said,  "  Sir  James  meant  money 
^1  the  house;"  Newstead  also  asked,  '*  whether  Sir 
Jumes  did  intend  to  leave  anything  to  his  family,*' 
knowing  that  he  had  brothers  and  sisters.     Mr. 
^Vrench  told  him  that  he  did  not,  that  Sir  James 
liad  said,  **  he  never  had  received  anything  from 
^.liem,  and  therefore  he  should  not  leave  them  any- 
thing." I  must  say,  that  under  these  circumstances, 
iw^here,  with  the  exception  of  a  small  portion  of  the 
deceased's  property,  the  whole  residue  was  left  to 
Nlr.  Wrench,  it  did  behove  Mr.  Newstead  to  have 
been  very  careful  as  to  the  manner  in  which  he 
prepared  a  will,  for  which  he   had   not  received 
instructions  from  the  testator  himself;  he  must  have 
been  aware   of  the   circumstances    in    which   the 
deceased  was  placed,  in  regard  to  his  own  affairs, 
and  to  the  state  of  his  family ;  it  behoved,  I  say, 
Mr,  Newstead  to  be  very  cautious  how  he  prepared 
a  will  from  such  instructions  as  these ;  he  ought  to 
have  obtained  a  personal  interview  from  Sir  James, 
^nd  ascertained  from  himself,  whether  he  did  mean 
to  leave  his  property  to  a  total  stranger  in   blood ; 
Wiore  especially,  as  Newstead  knew  of  the  money 
transactions  which  subsisted  between  Sir  James  and 
Mr.  Wrench.     Now  it  was  originally  intended  that 
^l^e  settlement  of  the  deceased's  affairs  should  take 
place  on  the    12th  of  November,   but  the  day  was 
changed  to  the  16th.     Ou  the  12th,  Newstead  had 
^n  interview  with  Sir  James,  and  it  is  rather  sin- 
gular, that  on  this  occasion,  he  did  not  enter  into 
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1M3,  some  communication  with  him,  on  the  subject  of  h 
July  14th.  will,  he  says, ''  that  Sir  James,  on  that  day,  desire 
u'^cH  him,  Newstead,  to  have  the  will  ready  by  the  16th 
w"u«rAY.  Newstead,  at  first,  deposed  that  he  was  not  certai 
whether  the  draft  of  the  will  was  prepared  at  tt 
time  when  he  saw  Sir  James  on  the  12th,  but  h 
afterwards  recollects  that  it  was  ready.  Now  it 
very  true  that  the  will  was  a  plain  and  a  simpl 
will,  but  still,  it  gave  nearly  the  whole  of  the  pre 
perty  to  Mr.  Wrench,  so  that  I  cannot  but  thini 
that  on  this  occasion  at  least,  Newstead  should  hav 
read  over  the  draft  will  carefully  to  Sir  J.  Murra^^ 
and  inquired  of  him,  whether  Wrench  had  correctl 
communicated  the  instructions  for  its  preparatioi 
and,  whether  it  was  his,  Sir  James's,  intention  t 
give  the  whole  of  his  property  to  Wrench,  in  ex 
elusion  of  his  own  family.  I  think  he  ought  not  t 
have  been  satisfied  with  the  explanation  of  Wrencl 
"  that  Sir  James  did  not  intend  to  provide  for  hi 
own  family;— that  because  he  had  never  receive 
anything  from  them,  therefore  he  would  give  ther 
nothing."  I  must  say  I  think  this  was  incautiou 
conduct  on  the  part  of  Newstead,  even  although  th 
deceased  was  a  person  of  perfect  capacity, — and  th 
Court  has  no  doubt  that  he  was  of  perfect  capacity 
still  I  must  think  there  was  a  want  of  proper  can 
tion  on  the  part  of  Newstead,  although  I  do  nc 
think  that  he  would  have  lent  himself  to  a  fraud 
Sir  James  had  previously  made  allusion  to  his  wil 
as  if  Newstead  was  the  person  to  whom  the  prepa 
ration  of  it  was  to  be  intrusted. 

Now  to  revert  to  the  meeting  which  took  plac 
on  the  16th  of  November,  at  the  banking-house  c 
Messrs.  Coutts;   the  execution  of  the  will  was  in 
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^nded  to  have  taken  place  at  Newstead's  office,       1843. 
but  it  took  place  at  Coutts' ;  at  the  same  time  which     J^iy  i^^^. 
^«e  before-meiitioned  transactions,  viz.,  the  arrange-      Wrench 
'nent  with  the  Globe  office,  the  provision  for  Sir     m^urITay. 
James's  mother  out  of  the  residuary  estate  of  Sir 
James  s  father,  and  otherwise  the  settlement  of  the 
claims  under  the  uncle's  will;  all  these  were  con- 
<incted  in  the  presence  of  Mr.  Broderip  and  Mr. 
-Preshfield,  who   were   present  during   the   whole 
t^irne.     It  has  been  said,  with  respect  to  the  will* 
t^liat  these  last  parties  had  gone  away  as  soon  as 
tihey  had  transacted  their  particular  business,  and 
that  Mr.  Wrench,  Newstead,  and  the  deceased  were 
1  eft  alone  in  the  room  at  Coutts' ;  that  during  the 
l>Tevious  transactions  not  a  word  had  been  said  as 
t:o  executing  the  will.     Sir  James  (according  to 
Newstead's  deposition)  said,  "  That  he  had  now  to 
go  with  Newstead,  to  sign  the  will,  upon  which 
Newstead  produced  the  will,  ready  for  execution, 
and  incautiously,  as  I  must  repeat,  considering  the 
connexion  between  Mr.  Wrench  and  the  deceased, 
and  the  means  by  which  they  had  become  con- 
nected, proceeds  to  read  the  will  over  to  Sir  James, 
^B  the  presence  of  Mr.  Wrench.     It  would  surely 
nave  been  much  more  prudent  and  proper  if  he  had 
desired  Mr.  Wrench  to  leave  the   room,  whilst  he 
read  over  the  will  to  Sir  James,  and  ascertained  from 
nim  his  real  intentions ;  this  was  not  done  ;  the  will 
was  read   in  the  presence  of   Mr.    Wrench,    and 
Newstead  says,  carefully  and  distinctly  read,  and 
that  it  was  so  simple  a  will,  it  could  not  but  be  un- 
derstood by  a  person  of  capacity,     I  am  not  pre- 
pared to  say  Newstead  is  not  deposing  fairly  and 
truly,  when  he  says,  that  the  will  was  read  over 
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1843.  carefully  and  distinctly  ;  1  do  not  see  any  reason  i 
July  uth.  distrust  bis  evidence.  He  says,  **  when  he  ha 
xvT^cH  read  it  over,  he  asked  Sir  James  whether  it  w; 
fAvnn'l.  exactly  as  he  wished  it,  that  he  said  it  was,  and 
was  then  executed  in  the  presence  of  Newstead  ar 
Mr.  Good  ban."  I  am  not  prepared  to  say,  that 
will  so  prepared  is  invalid  ;  it  is  one  thing  to  s^ 
that  this  is  a  will,  of  which  the  Court  cann 
approve;  and  another  thing  to  say,  that  it  cano 
support  such  a  will ;  or  give  it  effect  and  operatio 
It  is  quite  impossible  to  say  the  deceased  was  not 
a  state  of  mind  sufficient  for  making  a  will ;  or  th 
he  was  not  of  perfect  capacity  to  understand  tl 
contents  of  a  will,  particularly  after  the  transactio: 
which  had  taken  place  on  that  day.  His  observ 
tiou  as  to  the  residence  of  Miss  Finch  being  in  tl 
county  of  Bucks,  shews,  that  he  paid  some  attenti< 
to  the  reading  over  of  the  will ;  however,  notwiti 
standing  that  circumstance,  he  may  have  paid  b 
little  attention  to  it ;  probably  it  was  a  matter 
perfect  indifference  to  him  how  his  property  w 
disposed  of,  and  he  would  have  executed  any  pap 
which  had  been  laid  before  him  ;  still  I  think  I 
executed  this  will  with  a  full  opportunity,  if  he  chos 
of  knowing  the  contents  of  it. 

Assuming  all  this  to  be  the  case,  can  the  Col 
say  that  a  person  of  perfect  capacity,  who  chooe 
to  make  such  a  disposition  of  his  property,  is  not 
liberty  to  do  so  ?  Undoubtedly  this  is  a  case  u 
without  suspicion ;  increased  by  the  transacti* 
with  regard  to  securing  the  annuity  to  Lai 
Murray; — I  allude  to  the  assignment  of  Sir  Jame 
reversionary  interest ;  whether  that  transacti* 
Nvould  stand  in  the  Court  of  Chancery,   is  anotli 
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iniBg^  but,  as  respects  the  will,  it  is  only  a  circum-       ^^^^' 
stance  which  goes  to  increase  the  suspicion  and     July  hiIk 
degree  of  jealousy  with  which  the  Court  will  view      w~rH 
a  case  such  as  this;  but  if  the  will  is  good,  even  if     jj^^'^'i. 
the  deed  be  set  aside,  the  whole  property  is  given 
t:o  Wrench,  as  residuary  legatee. 

A  great  deal  has  been  said  as  to  the  principles  on 
^vhich  the  Court  proceeds,  in  cases  of  this  nature; 
it    has  been  said,  that  the  Court  must  have  some 
proof  of  knowledge  by  the  testator,  of  the  contents 
«f  such  a  will, — no  doubt  it  must,  and  if  the  proof 
^>f    that  fact   is   slight,  it  increases   the   suspicion 
^guinst  the  will;  but  there  must  be  some  ground  to 
enable  the  Court  to  say,  that  the  suspicion  is  so 
heightened,  that  it  is  impossible  for  the  Court  to 
l^elieve  the  testimony  of  the  witnesses.     There  is  no 
fixed   technical  rule  on  this  subject;  if  a  capable 
testator,  a  free  and  voluntarily  acting  testator  has  a 
^will  read  over  to  him, — that  1  take  to  be  sufficient. 
The  authorities  referred  to  are  cases  in  which  there 
^vere  suspicious  circumstances,  as  against  particular 
^'ills,  arising  not  only  from  the  testimony  of  wit- 
nesses, on  cross-examination,  but  from  examination 
in  chief  on  allegations  given  in  by  the  parties  seek- 
ing to  invalidate  those  wills.     The  real  intentions 
of  the  deceased,   and   the   ascertainment  of  them 
forms  the  true  rule  and  guide  for  the  Court  in  all 
cases;   if  there  be  incapacity  in  the  testator  it  must 
be  proved ;  at  the  same  time  I  do  not  say  that  it  is 
absolutely  necessary  that  the  incapacity  should  be 
proved  on  a  counter  allegation  or  plea,  it  may  be 
quite  sufficient  that  the  transaction  will  not  bear  the 
wfting  of  a  cross-examination. 
To  return  to  the  present  case  : — So  far  as  the 
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1843.       capacity  of  Sir  James  Murray  is  concerned,  1  sc( 
July  15th.     no  reason  to  doubt  that  he  was  of  sufficient  testa* 
\v^cB      mentary  ability  ;    more  particularly  do  I  see  n( 
^minAY.     reason  to  doubt  it,  when  I  recur  to  the  severa 
matters  which  occurred  on  the  16th  of  November 
I  see  no  want  of  understanding  on  his  part ; — what- 
ever may  be  said  as  to  his  prudence. 

I  think  there  is  sufficient  on  the  depositions  U 
establish  this  will ;  I  am  not  prepared  to  say  thai 
Newstead  is  unworthy  of  credit;  although  to  f 
certain  extent  he  has  identified,  and  mixed  himsel 
up  with  Mr.  Wrench. 

I  am  under  the  necessity  of  pronouncing  for  thi 
paper  as  a  valid  will;  it  is  proved  to  have  beei 
read  over  to  the  deceased,  and  there  is  nothing  t* 
shew  that  he  was  not  capable  of  understanding  th 
contents. 

I  pronounce  this  will  to  be  sufficiently  es 
tablished  ;  but  I  give  the  costs  out  of  the  estate. 


__i^3^1_  Upfill  against  Marshall. 

July  17tb.  

A  will  (dated  This  was  a  busincss  of  proving,  in  solemn  form  a 
1837)  (linKMed  law,  the  will  of  J.  Smith,  and  a  codicil  thereto. 
wMtTertater''  The  wiU  in  question  bore  date  the  27th  of  Feb 
fjSlea?)  ruary,  1837;  the  codicil  the  17th  of  June,  1837 
Se'dttJ^Won  ^^^  codicil  was  written  on  a  distinct  and  separate 
oftheMrson-    piece  of  paper  from  the  will. 

morandum 

(July,  1838)  formally  rupublished  the  will.  Held,  that  parol  evidence  was  admissible  t 
sbew  quo  animo  the  memorandum  waB  made ;  and,  upon  the  evidence,  that  the  codicil  wa 
not  revoked  by  the  repubiicatioo  of  the  will. 
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By  his  will,  the  deceased  disposed  of  his  real  and       ^^'^^' 
l>orsonal  estate ;  by  his  codicil  he  made  an  altera-     J^h  i^th. 
t:>ioi)  in  respect  to  the  disposition  by  will  of  a  sum       Upfill 
of   1000/.  mIC^ll. 

On  the  10th  of  July,  1838,  the  testator  caused 
^fee  following  memorandum  to  be  written  at  the 
^rid  of  his  will : — 

•*  This  writing  was  republished  by  the  said  J. 
^3mith,  as  and  for  his  last  will  and  testament,  in 
■•^-lie  presence  of  us. — (Two  witnesses.)" 

The  testator  executed  this  memorandum  by  going 
^^  ver  the  signature  to  the  will  with  a  dry  pen. 

The  suit  was  instituted  by  Mrs.  Upfill,  one  of 
^lie  daughters  of  the  deceased,  against  Mrs.  Mar- 
^liall,  another  daughter. 

The  allegation  of  Mrs.  Upfill  pleaded, 

1st  Article,  That  the  deceased  duly  made  and 
Executed  his  last  will  and  testament,  bearing  date 
^hkG  27th  of  February,  1837. 

2nd,  That  the  deceased,  on  the  17th  of  June, 
^  837,  duly  made  and  executed  a  codicil  to  his  said 
^^i^ill. 

3rd,  That  subsequent  to  the  making  and  exe- 

^^^tion  of  the  will  and  codicil,    but  prior  to   the 

■*Oth  of  July,  1838,  the  deceased  purchased  certain 

•^echold  premises.     That  meaning  and  intending 

^^>  subject  such  after  purchased  real  estate  to  the 

^^viats  and   provisions  contained   in  his  said   will, 

^^^d  for  that  purpose  to  republish  his  will ;  he  did, 

^^'»i    the   10th  of  July,  1838,  produce  his  will  and 

Republish  the  same,  to  wit,  by  going  over  his  sig- 

^^atuTe  with  a  dry  pen,  in  the  presence  of  two  wit- 

iiesses,  who  duly  attested  aud  subscribed  the  same. 

T*liat  such  republication  of  the  will  of  the  deceased 

^as  8olely  for  the  purpose  aforesaid,  and  was  wholly 


\ 
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1843.  Did  the  testator  intend  to  revoke  it  ?  certainly  not 

July  i7tb.  if  the  language  of  the  mememorandum  is  to  furnisf^,^^ 

{J^^^^  the  proof  of  intention  ;  but,   admitting  it   to 

against  doubtfuI,   whethcF  he   did,   or   did  not  intend 

Marshall.  '  ^  ^ 

revoke  the  codicil,   then  an   ambiguity  arises 
the  face  of  the  memorandum  itself,  and  parol  e 
dence  is  admissible  to  explain  that  ambiguity. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  deceased  in  this  case  made  a  will  disposL  Tig 
of  real  and  personal  estate  on  certain  trusts;  after- 
wards, by  a  codicil,  he  made  an  alteration  in  cz3ne 
of  the  trusts  declared  by  his  will. 

This  codicil  is  on  a  distinct  and  separate  pi  ^e 
of  paper  from  that  on  which  the  will  is  writt^^n, 
and  it  is  duly  executed  and  attested. 

In  the  month  of  July,  1838,. the  deceased  cai^i^sed 
a  memorandum  to  be  made  at  the  foot  of  his  ^F^^ill 
by  which  he,  in  formal  terms,  declared,  that  he 
republished  it  as  and  for  his  last  will  and  testam^^nt. 
This  memorandum  the  deceased  signed  by  germing 
over  the  signature  to  his  will  with  a  dry  pen  ;  'two 
witnesses  attested  the  ceremony  of  republication    - 

It  is  contended,  on  the  one  side,  that,  by  "^h^s 
memorandum  the  deceased  republished  his  iK^^i"*' 
that  he  in  effect  made  the  will  speak  as  of  the  ^ay 
of  the  date  of  the  memorandum,  July,  1838,  ^^d 
thereby  revoked  so  much  of  the  codicil  as  had  J^r^" 
viously  revoked  a  certain  portion  of  the  will. 

On  the  other  hand,  it  is  contended,  that  *h^ 
cpdicil  is  not  thereby  revoked ;  and  the  allegati^^' 
propounding  the  will,  avers  that  the  will  was  ^^' 
published,  not  from  any  change  in  the  intenti<^^^ 
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^f'the  testator  as  regarded  the  alteration  effected  in       1843. 
^^e  disposition  of  his  personal  estate,  by  the  codicil ;     July  nth. 
t>^t,  that  a  necessity  had  arisen  for  republishing       u^l 
^hMe  will,  so  far  only  as  related  to  the  devise  of  real     ufMUALL. 
^^tate,  by  reason  of  the  testator  having  then  re- 
ci  ^ntly   purchased   certain  other   real   estate ;    and 
t:l:iat  the  intention  was  to  subject  this  real  estate  to 
t-4:iesame  trusts  as  were  contained  in  the  will,  re- 
directing the  real  estate,  and  that  such  republication 
h  ^d  no  reference  to  the  codicil.     Now,  the  fact  of 
^lie  purchase  of  this  real  estate,  after  the  date  of 
tilie  will  and  codicil,  is  admitted,  and  it  is  a^cir- 
^vimstance  which  of  itself  would  seem  to  introduce 
5*^X2  ambiguity  on  the  face  of  the  will ;  because,  but 
^OT  this  circumstance,  there  seems  no  necessity  for  a 
Republication  of  the  will.     Previously  to  the  act  of 
the  1  Vict.  c.  26,  in  the  instance  of  a  will  disposing 
^f  real  and  personal  property,  it  was  necessary  to 
Republish  a  will  in  order  to  pass  after-purchased 
l^nds ;  but  republication  was  not  necessary  in  the 
ease  of  a  will  purely  of  personalty ;  so  that  where 
^    necessity  for  republishing  a  will  existed  in  one 
^tate  of  things,  and  not  in  the  other,  I  think  the 
Court  is  bound   to  take  it  that  the  republication 
proceeded  from  that  cause,  which  alone  rendered 
It  necessary.     This  case  has  been  argued  as  if  it 
depended  on  the  question  of  the  admissibility  of 
parol  evidence   to   explain    an   ambiguity   in   the 
language  of  a  written  instrument ;  it  is  not  so ; 
for  there  is  no  ambiguity  in  the  language  of  the 
instrument ;  the  ambiguity  or  question  is,  quo  animo^ 
^as  the  will  republished  ?     In  the  case  of  Guy  v. 
Sharpe{a),  Lord  Chancellor  Brougham  says,  "I 

^\  (fl)  1  Myl.  &  K.  602. 

^OL.  III.  T  T 
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1843.      may   here  observe  generally  on  the  reception  • 
July  17th.     extrinsic  evidence,  with  a  view  to  aid  the  constnii 
uT^L       tion,  and  give  explanation  of  a  written  instrumen 
liMBALu    "^^  '^  ^^^^^  ^^  control   the  sense — a  purpose  f 
which  it  can  never  be  received — ^that  there  is 
manifest  difference  between  declarations,  wheth 
verbal  or  written,  of  a  testator,  and  the  proof 
facts  and  circumstances  by  the  knowledge  of  whk 
the  Court,  when  called  upon  to  construe,  may 
placed  in  the  same  situation  with  the  party  y^ 
made  the  instrument,  and  be  thereby  better  abis 
understand  his  meaning." 

I  think  that  the  parol  evidence  in  this  case  s^ 
plies  the  motive  for  which  this  will  was  republisb^ 
It  is  the  meaning  and  intention  of  the  testa 
which  raises  the  difficulty  or  ambiguity.  I  tbi 
the  evidence  is  admissible,  both  with  reference 
the  law  of  this  Court,  and  of  the  Court  of  Chancei 
Decree  probate  of  the  will  and  codicil. 


1843.  Pennant  against  Kinqscote. 

July  17th.  

wai  ^  This  was  a  business  of  proving  the  last  will  an 

^^^  Both  testament  of  Mrs.  Louisa  Pennant,  deceased.     Tl 
D^°le^og  P®P^^  propounded  was  signed  by  the  deceased,  ai 

against  a  siRoa.   subscribed  bv  tWO  witUCSSCS. 
tura  according  7 

tothereauisites      The  attcstmg  witncsscs  Were  examined,  the  fin 
tion  of  1  Vict    the   Rev.  F.  Forde,  deposed  that  the  paper  w 

c  26;  and  '^    '^ 

there  being  no 

circumstancet  on  which  the  Court  could  found  a  pretamption  that  the  recollection  of  the  n 
oesses  was  infirm  on  the  subject. 
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signed  by  the  deceased  after  it  had  been  subscribed       ^8^3* 

by  himself  and  his  fellow  witness.  J»iy  i^th. 

The  second  witness  deposed  that  the  deceased  did  Pbnnaut 

not  sign  the  paper  in  his  presence.     (The  substance  kwoIootb. 
of  the  evidence  is  fiilly  stated  in  the  judgment.) 

The  Queen's  Advocate  in  support  of  the  will. 

PhUlimare^  contrk. 

Cases  cited,  Ilott  \.Genge{a\  Blake  v.  Knight  (b\ 
Cboper  v.  Beckett  (c). 

judgheict. 
Sir  Herbert  Jekner  Fust. 
The  deceased  in  this  case,  Mrs.  Pennant,  died  on 
the  16th  of  March,  1843,  being  then  of  the  age  of 
sixty-seven  years ;  she  has  left  a  grand-daughter 
^1)0  is  her  sole  next  of  kin. 

The  deceased  is  alleged  to  have  made  a  will  in 

October,  1841,  indeed  this  is  the  paper  propounded 

^1^    this  cause ;  it  is  all  in  the  handwriting  of  the 

d^Hieased,  it  is  signed  by  her,  and  professes  to  be 

<I  \m\j  attested. 

Now  the  evidence  relating  to  the  execution  of 
^t^is  paper  is  as  .follows.  The  Rev.  F.  Forde,  one  of 
tVi^  attesting  witnesses,  deposes — 

**  I  was  on  a  visit  at  Colonel  Kingscote's  house 

"^^f^  the  October  of  1841,  and  again  in  the  spring, 

^^oat  May,  of  the  following  year.     It  was  during 

^^eof  these  visits  that  I  witnessed  Mrs.  Pennant's 

^ill.    I  am  not  at  all  positive  during  which  of  my 

U)  3  Curt.  160.  {b)  Ante,  p.  547.  (0  See  the  next  ea^e. 

T   T   2 
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1843.      visits  it  was  that  the  will  was  signed  ;  my  impression 

July  17th.     had  been,  from  the  recollection  I  have  of  the  state 

p^NT     of  the  weather  at  the  time,  that  it  was  during  the 

KwSi^    latter  visit;  but  I  have  reason,  from  information  I, 

have  since  received,  to  doubt  my  correctness  in  thata 

respect." 

Now  I  read  this  in  order  to  show  that  the  Courts 
cannot  rely  very  accurately  on  the  recollection  o^a 
this  witness. 

"  I  had  nothing  to  do  with  the  preparation  of  th  ^ 
will.  On  the  occasion  of  its  execution  Mrs.  King^ 
cote,  the  deceased's  sister,  requested  me  to  step  ui^ 
stairs  to  her  morning  room ;  I  found  the  deceas^= 
reclining  on  a  sofa ;  there  was  a  paper  lying  on  thfl 
table,  which  Mrs.  Kingscote,  who  accompanied  i^^ 
into  the  room,  stated  to  be  Mrs.  Pennant's  wi-IZ 
and  which  she  (Mrs.  Kingscote)  requested  me 
sign.  Mrs.  Pennant,  the  deceased,  who  appeared 
be  very  much  aflfected,  sat  with  her  handkerchief^ 
her  eyes,  and  did  not  make  any  remark  about  K=^l 
will ;  it  was  Mrs.  Kingscote,  not  Mrs.  Penna^  ^:i 
who  requested  me  to  sign  the  will.  The  will  ^^* 
ready  written ;  I  did  not  notice  the  handwriti:Kn| 
At  Mrs.  Kingscote 's  desire  I  wrote  at  the  foot^  * 
the  will  the  words  *  signed,  sealed,  and  delivereci  ^ 
the  presence  of  us.*  I  thereupon  signed  my  n^»-0 
underneath  then.  I  did  this  in  the  presence  of  ^^ 
deceased,  of  Mrs.  Kingscote,  and  of  White,  Colcr^t^^ 
Kingscote's  butler ;  I  then  gave  the  pen  to  Wkr^i^^ 
and  he  signed  his  name  underneath  mine,  ia.  ^^ 
presence  of  myself  and  the  other  parties.  The  ^< 
ceased,  the  instant  after  White  had  signed,  took_  **^ 
pen  and  signed  her  own  name  to  the  will;  ^' 
signed  under  White's  name,  and  when   she        ^^ 
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signed  she  made  some  remark  to  the  effect,  that  now       1843, 
she  had  settled  all  her  affairs,  upon  this  I  withdrew.     July  nth. 
I  feel  a  very  strong  impression,  almost  tantamount     pbnnant 
^o  a  certainty,  that  Mrs.  Pennant,  the  deceased,    Kilfo'^^OTE. 
signed  the  will  in  the  presence  of  M^'hite  as  well  as 
"Myself;  I  do  not,  however,  like  to  swear  to  that  fact 
^nequivocallj^  knowing  that  White  has  expressed 
^n  impression  to  the  contrary  ;  had  he  not  expressed 
^<^at  doubt  I  should  have  had  no  doubt  at  all  upon 
^he  point,  and  I  have  still  the  strongest  impression 
*nat  it  was  as  I  have  stated;  at  the  same  time  I 
"^ould  observe  that,  owing  to  the  state  in  which  the 
deceased  was,  the  thing  was  hurried  through  very 
Quickly,  and  I  did  not  note  the  circumstances  so 
Accurately  as  otherwise  I  should  have  done.     I  re- 
collect when  the  deceased  had  signed,  Mrs.  Kings- 
cote  observing  that  there  was  no  further  occasion  for 
^Vhite,  and  my  impression  is  that  this  was  done 
l>efore  he  had  left  the  room.     Mrs.  Kingscote  took 
^pon  herself  the  whole  direction  of  the  matter." 

Now  I  am  informed  that  Mrs.  Kingscote  does  not 
Remember  anything  about  the  transaction  which 
Could  afford  any  further  light  on  the  subject. 

The  QueerCs  Advocate. — That  is  so,  Sir. 

Then  when  I  am  told  this,  and  when  I  find  Mr. 
Porde  80  inaccurate  as  to  the  time  when  the  trans- 
action took  place,  I  cannot  place  any  great  reliance 
on  his  memory;  indeed,  he  says,  the  whole  matter 
^as  very  hurried,  and  that  he  had  not  time  to  make 
Hny  very  accurate  observation  of  it. 

Now  White,  the  other  witness,  has  no  doubt  as  to 
the  time  when  the  will  was  signed  ;  he  says  that  it 
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1843.       is  true  that  he  once  stated  that  it  took  place  in  May, 

July  17th.     1842,  but  that  he  said  so  because  Mr.  Forde  stated 

Pknnivt      that  it  was  in  May,  but  he  has  no  doubt  it  was  on 

KwSl^.    the  14th  of  October,  1841,  and  he  is  certain  of  this 

from  referring  to  some  memoranda  he  made  at  the 

time.     He  says — 

"  I  did  not  know  anything  of  the  preparation  ot  ^ 
the  paper ;  on  the  occasion  of  it  being  signed  th»^ 
bell  up  stairs  rung  and  1  answered  it ;  when  I  wen. 
into  the  room  there  were  Mr.  Forde  and  Mrs.  Per 
nant,  no  one  else." 

Now  Mr.  Forde  says  that  Mrs.  Kingscote  w^bt  ^s 
present,  and  took  upon  herself  the  whole  directic^zson 
of  the  matter. 

"  Mr.  Forde  asked  me  to  sign  that  paper  for  Mrm^  -^rs- 
Pennant ;  he  did  not  say  what  the  paper  was ;  W  ^^ 
wrote  some  words  on  the  paper,  and  undemear-^^ath 
them  he  signed  his  name.  When  Mr.  Forde  h^-^Jiad 
signed  his  name,  he  gave  me  the  pen,  and  a3k».:^ked 
me  to  sign  the  paper.  I  wrote  my  name  under  hiS^^tfiftis; 
when  I  had  done  so,  I  asked  Mr.  Forde  *  if  tbC^^^that 
would  do,'  he  said  ^yes,'  and  I  left  the  room.  It 

was  Mr.  Forde,  not  Mrs.  Pennant,  who  requesw^^ssted 
me  to  sign  ;  it  was  done  in  her  presence ;  she  v^^     was 
sitting  on  a  chair  or  a  sofa  close  to  the  table        ^  oa 
which  the  paper  was,  but  she  did  not  take  any  ^po^gpart 
in  the  business.  .  She  sat  with  her  handkerchief^:'  f  to 
her  eyes ;  she  did  not  sign  the  paper  in  my  presec^BDce, 
neither  did  she  speak  a  word  while  1  was  in  the 

room.  I  am  positive  Mrs.  Pennant  did  not  it — ^ign 
her  name,  or  put  pen  to  paper  while  I  was  in  •'he 
room.  I  am  confident  the  signature  *  Louisa  h — ^^n- 
nant'  was  not  written  by  Mrs.  Pennant,  or  by  -^^"y 
other  person  in  my  presence." 
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The  Court  has  to  decide  on  the  evidence  of  these       1^3. 
v'o  attesting  witnesses ;  the  one  having  a  strong     July  nth. 
apression  that  the  paper  was  signed  in  his  pre-      pbnnant 
Miice,  although  signed  after  he  and  his  co-witness     Krifol^s. 
ad  subscribed  ;  the  other  having  no  doubt — being 
^     fact   quite  certain   that  the   deceased  did  not 
gTi  at  all  in  his  presence.     There  are  no  circum- 
sLsces  of  which  I  can  g^ve  the  party  propounding 
te  will  the  benefit,  so  as  to  pronounce  for  a  due 
icecution,     Mrs.  Kingscote  does  not  recollect  any- 
ling  about  the  transaction,  and  even  if  she  could 
a.ve  stated  that  the  deceased  signed  in  the  presence 
r  both  witnesses,  the  Court  would  have  been  left  in 
'^eat  difficulty  in  coming  to  a  decision  that  the  will 
^  duly  executed  ;  because  in  order  to  do  so  it  would 
^e  necessary  to  hold,  according  to  the  construction 
^hich  the  Court  has  lately  put  on  the  Wills  Act^ 
•bat  the  deceased  signed  before  the  witnesses  sub- 
scribed ;  this  would  be  directly  contrary  to  the  evi- 
dence of  both  witnesses. 

There  are  no  circumstances  in  this  case  on  which 
•he  Court  can  rely  to  enable  it  to  pronounce  for  this 
?aper,  and  I  must,  therefore,  refuse  to  decree  probate 
>f  it. 

I  beg  to  state  that  had  I  felt  myself  enabled  to 
lo  so,  I  would  have  given  the  parties  the  same  be- 
nefit of  any  circumstances  as  I  did  in  the  last  case  (a). 

to)  The  Conrt  referred  to  the  case  of  Cooper  v.  Beckett,  which 
QEUiiediately  follows  this  case. 
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1843. 


July  17th. 

1  Vict.  c.  26, 
s.  9.     A  will 


Cooper  against  Bockett. 


This  was  a  business  of  proving  in  solemn  form 
must  be  signed  Jaw  the  wiU  of  R.  H.  S.  Cooper,  late  of  Pall  Ma 

by  a  testator  » 

before  it  is  sub-  East,  deceased,  promoted   by  H.   S.  Cooper,  t 

■cnbed  by  wit-   ,         .  ,        .     *^  i*  i  •  •  t^    n     r»      i 

nesses.  brother  and  only  next  of  km  against  D.  S.  Bocke 

Will  held.  "^ 

upoD  the  cir- 
camstances,  to 
have  been  sign- 
ed before  the 
witoeases  sub- 
scribed, al- 
though one  wit- 
ness deposed 
that  the  testa. 


-1 
*1 


one  of  the  executors  named  in  the  will. 

The  deceased  died  on  the  17th  of  April,  18-= 
The  will  propounded  was  contained  on  the  first  &.": 
of  a  sheet  of  letter  paper  ;  it  was  in  the  handwriting 
the  deceased ;  certain  words  in  the  ninth  and  te  v 
torsi^*ed!»T«ir  Hucs  had  bccn  altered  by  other  words  in  large  t:^* 
loVwUn^^had  character  being  written  over  them  ;  the  twenty-fi  m 
th^oth^wi"^  twenty-second,  and  twenty-third  lines  were  obli- 
ness  deposed     tcratcd  by  ink  marks. 

that  the  part  of  *'  . 

the  will,  where  The  couclusion  of  the  will  was  as  follows : — 

the  t^to"  was  "  1  name  executors  to  this  my  willy  Daniel  Smi^^ 

blank  wh^she  Bockett^  of  the  Law  Assuvance  Society^  to  whom 

•ubwnbed.  y^^  ^^^  hundred  pounds  sterling. 


Iti 

St, 


And  my  brother,  Henry 
Spencer  Cooper,  above 
named 

ade  at  9,  Pall  Mall,  East, 
this  seventh  January, 
1843. 

Codicil  to  my  man,  W. 
Cobbett,  I  will  fifty 
pounds,  clear  of  tax. 


Witnesses   to 
the  said  will. 


>•  Signature. 


(George  Crittenden. 
(Mary  Crittenden. 


R.  H.  S.  Qv^ 


-9,  Pall  Mall,  £i^ 
Servants  athoo^- 


This  will  was  found  in  an  envelope,  subscribed 
"  The  will  of  Robert  Henry  Spencer  Cooper,  9,  Pall 
Mall,  East,  7th  Jan.,  1843." 

This  will  having  been  propounded,  the  two  sub- 
scribing witnesses  were  examined  as  to  the  factum. 

The  evidence  of  the  witnesses  was  to  the  following 
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eflTect : — That  the  deceased  said  to  the  first  witness,       1843. 
**  I  want  you  to  sign  your  name  to  this  paper  ;  this     juiy  nth. 
is  my  will."     That  he  desired  the  witness  to  fetch      c^r 
his  wife  (the  second  witness)  up  stairs  first.     That     b^^kk^. 
^he  two  witnesses  signed  the  paper  by  the  direction 
^f  the  deceased.     That  the  deceased  then  took  the 
pen  and  wrote,  and  when  he  had  done  said,  looking 
^t  the  witnesses,  **  this  is  my  name  in  your  pre- 
^nce."     That  the  first  witness  did  not  see  all  he 
^I'ote,  but  saw  him  make  the  large  R  of  his  name. 
The  second  witness  deposed  in  effect  that  she  and 
'^^r  husband  signed  the  will  in  question  by  the  de- 
^^1*6  of  the  deceased,  and  then  the  deceased  wrote 
sofnething,  but  what  she  cannot  say,  but  he  said, 
**  This  is  my  will  and  my  name  in  your  presence/* 
The  evidence  is  fully  stated  in  the  judgment. 
It  was  proved  in  evidence  that  W.  Cobbett,  the 
legatee,  mentioned  at  the  conclusion  of  the  will,  did 
not  enter  the  deceased's  service  until  the  23rd  of 
March,  1843. 

The  cause  came  on  for  hearing. 

JenneTy  in  support  of  the  will. 
It  is  not  absolutely  necessary  that  the  Court  should 
have  positive  affirmative  evidence  by  the  attesting 
witnesses,  that  a  will  was  signed  before  they  sub- 
scribed, the  Court  will  decide  on  the  fact  of  due 
execution,  by  considering  the  evidence  with   refer- 
ence to  the  probable  circumstances  in  each  case. 
The  testator  evidently  knew  that  it  was  necessary 
for  both  witnesses  to  be  present  at  the  same  time, 
for  he  stopped  the  first  witness,  when  about  to  sign, 
and  desired  him  to  fetch  his  wife  before  doing  so. 
The  Inference  is  that  he  also  knew  that  he  must  sign 
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1843.       the  will  before  the  witnesses  subscribed.     The  wit 

Jaiy  17th.     nesses  are  persons   unaccustomed  to   attest  legal 

coopRR      instruments,  indeed  the  first  witness  admits  that  this 

iJ^OT.      was  the  first  will  he  ever  signed,  and  in  all  proba  . ^_ 

bility  his  wife  was  similarly  circumstanced ;    th ^e 

witnesses  were  flurried   and  confused,  and  in  iL^mko 
state  to  observe  minutely  and  correctly  what  w^^  as 
written  on  the  face  of  the  paper.     Neither  of  th:iF!he 
witnesses,  according  to  their  statements,  observe  -ved 
the  alterations  and  obliterations  in  the  body  of  tr,:an,he 
will ;  it  is  hardly  credible  that  these  could  ha^j^^ave 
escaped  notice  had  the  witnesses  given  the  m»  .mzyoeX 
cursory  glance  at  the  paper ;  in  all  probability  th*  .^-Aeir 
whole    attention  was   engrossed  in  writing  tbczfllieir 
names. 

If  the  Court  cannot  place  implicit  reliance  on        j  tljQ 
recollection  of  these  witnesses,  the  fair  presumpt^^jr^j^ 
is,  that  the  signature  of  the  deceased  was  wriMiV/^^ 
before  the  witnesses  subscribed  ;  if  so,  the  circHE/^g^. 
stances  deposed  to  amount  to  a  sufficient  acknc^ip- 
ledgment   of  the  signature;   Ilott  v.    Genge(^a)^ 
Blake  V.  Knight  (6). 

Supposing  the  Court  to  give  credence  to  the  wit-^ 
nesses,  still  this  will  is  duly  executed.     The  whole 
circumstances  attending  the  execution,  formed  one 
continuous  transaction. 

AddamSf  contrk. 

If  witnesses  to  a  will  are  ever  to  be  credited  in 
this  Court,  when  deposing  against  a  due  execution, 
credence  must  be  given  to  the  witnesses  in  this  case. 
Both  witnesses  are  positive  that  the  space  on  the 
paper,  now  occupied  by  the  testator's  signature, 

(a)  3  Curt.  160.  (6)  Ante,  547. 
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IS  blank  at  the  time  they  subscribed.  The  first  ^^^^' 
tness  goes  further ; — he  saw  the  testator  com-  juiy  nth. 
ence  signing  his  name;  he  saw  the  first  initial  cTop^r  < 
tter  of  the  signature  actually  made.  The  wit-  ^^"^, 
»6es  might  not  observe  the  alterations  and  oblite- 
itions  on  the  face  of  the  will,  and  might  yet  see 
lat  the  surface  of  the  paper,  immediately  close  to 
'here  thiey  signed  their  names,  was  blank  ;  it  is 
nite  consistent  with  probability  that  they  did  not 
l)serve  the  body  of  the  will,  but  scarcely  credible, 
nat  they  should  not  observe  whether  there  was  a 
ignature  almost  touching  the  exact  spot  where 
hey  signed  :  moreover,  it  is  not  yet  proved,  when 
tiese  alterations  were  made ;  the  will  was  certainly 
Itered  after  the  alleged  execution ;  for  a  legacy  to 
V.  Cobbett  is  added,  and  this  person  did  not  enter 
he  service  of  the  testator  until  after  the  time  of 
xecution;  the  argument  assumes  the  fact  that 
he  alterations  were  made  previously  to  the  execu- 
ion.  Blake  v.  Knight  was  a  very  different  case 
rom  the  present;  there  was  a  most  precise  and 
onnal  attestation  clause ;  the  testator  was  a  person 
particularly  conversant  with  the  execution  of  legal 
Bstruments ;  the  witnesses  were  not  so  positive,  as 
to  the  circumstances  attending  the  execution,  as  the 
witnesses  in  this  case,  and  they  were  giving  their  evi- 
dence three  years  after  the  transaction  had  occurred. 
If  this  will  was  signed  by  the  testator  one  instant 
^r  the  witnesses  subscribed,  and  there  was  no 
^Subscription,  it  is  invalid. 

Judgment. 
Sir  Herbert  Jenneu  Fust. 
This  is  certainly  a  case  in  which  the  Court  finds 
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^^^3'       itself  placed  in  very  considerable  difficultyi  muc 
July  nth.     increased  by  no  decision  having  as  yet  been  giva 
«    Cooper       in  the  appeal  in  Ibtt  v,  Genge  (a). 

B!£I!UJt.  The  deceased,  in  this  case,  Captain   R.  H. 

Cooper,  died  on  the  i/th  of  April,  1843  ;  and  t 
will  propounded,  is  dated  on  the  7th  of  Januai 
1843.  This  will  is  all  in  his  own  handwriting,  ai. 
there  are  certain  alterations  and  obliterations  on  t 
face  of  it ;  some  of  which  appear  to  be  legible  • 
bequeaths  certain  annuities  and  legacies  to  differs 
individuals,  and  it  appoints  his  brother,  Mr.  H. 
Cooper,  barrister-at-law,  and  Mr.  Daniel  Soa 
Bockett,  of  the  Law  Life  Assurance  Society,  ex^ 
tors,  and  it  gives  to  this  latter  gentleman  a  le^ 
of  one  hundred  pounds.  This  will  is  signed  bjr 
deceased,  and  purports  to  be  attested  by  two  i 
nesses;  and,  at  the  end  of  it,  is  a  codicil,  giviKij 
legacy  of  fifty  pounds  to  his  servant;  as  to  tJ 
codicil,  however,  it  is  clear,  that  it  can  have  i 
effect,  as  the  servant  did  not  come  into  the  deceased' 
service  until  March,  and  the  will  being  dated  i 
January,  it  is  clear  that  the  codicil  was  added,  ail€ 
the  execution  of  the  will,  and  not  being  attested 
according  to  the  requisites  of  the  law,  the  codicil  a 
void.  Now,  as  I  have  said,  the  paper  purports  oi 
the  face  of  it  to  be  signed  by  the  deceased,  and  t 
be  witnessed  by  George  Crittenden  and  Mary  Crit 
tenden,  servants,  at  the  house,  No.  9,  Pall  Mai 
East,  where  the  deceased,  a  retired  captain  of  th 
engineers,  lodged. 

The  question  for  the  Court  to  determine,  on  tt 
evidence  of  Crittenden  and  his  wife,  is,  whether  th 
will  was  signed  by  the  deceased,  in  their  presence 

(a)  3  Curt.  160. 
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or  whether  the  signature  was  acknowledged  in  their       1843. 
presence,  when  they  attested  the  will.    On  the  face     July  nth. 
of  the  will   there   are   certain    alterations,    which       c^eh 
alterations  are  made  in  such  a  manner  as  could      b^kItt. 
hardly  have  failed  to  attract  the  attention  of  any 
I>erson  who  saw  the  paper  lying  open  on  a  table, 
'when  they  were  called  to  attest  it. 

The  witness,  George  Crittenden,  states,  that, — 
and  it  is  not  immaterial  in  considering  his  testi- 
mony, to  bear  in  mind  that  he  states,  that,  at  the 
time  of  the  transaction,  he  was  in  a  state  of  confu- 
sion :  he  is  asked  as  to  the  alterations  on  the  face  of 
the  will,  and  he  says,  with  respect  to  them,   **  I 
cannot  say  whether  they  were  or  were  not  on  the  will 
^hen  I  signed  it;" — it  is  somewhat  extraordinary, 
if  they  were  then  there,  that  he  should  not  have 
observed  them  at  the  time,  as  they  are  so  very  plain 
Hod  distinct,  that  it  is  hardly  possible  they  could 
have  escaped  the  attention  of  persons  called  to  attest 
the  paper.     He  says,  **  I  have  something  on  my 
mind  that  there  was  something  of  the  kind  too ;  but 
1  was  confused  and  flurried  at  the  time ;  for  though 
I  was  but  signing  my  name  to  a  will,  yet  I  had 
Clever  done  so  before,  and  I  did  not  know  but  that 
trouble  might  come  of  it;  and  the  captain  was  a 
^ery  sharp  and  severe  man,  and  I  was  not  so  much 
^t  ray  ease  as  to  observe  exactly  what  occurred,  or 
^hat  appearance  the  will  had.    I  do  firmly  believe, 
however,  that  there  was  some  black  scratching  on 
^he  will  when  I  signed  it."     He  states,  therefore, 
that,  at  the  time  of  the  transaction,  he  was  in  some 
degree  of  flurry  and  confusion,  and  not  so  much  at 
*ii8  ease,  as  to  observe  exactly  what  occurred,  and, 
therefore,  the  testimony  of  such  a  witness  must  be 
taken  with  some  degree  of  allowance. 
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1843,  Now  the  evidence  of  this  witness  and  his  wife>- 

July  17th;  the  Only  evidence  which  can  he  taken  as  positive  € 
Coo^R  the  point — goes  to  establish  the  fact  that  the  m 
^m.  ^^^  signed  by  the  deceased,  after  they  had  attestei 
it,  for  both  of  them  state  their  belief  that  there  W8 
a  blank  space  where  the  signature  now  is»  whe 
they  attested  the  will.  The  witness,  George  Crii 
tenden,  states,  **  That  he  had  been  oat  for  tl) 
deceased,  with  a  letter  for  Mr.  Cooper,  his  brothe 
and,  on  his  return,  that  he  went  to  his  room,  to  te 
the  deceased  that  he  had  not  found  Mr.  Cooper ) 
home,  and  had  put  the  letter  into  the  letter-box 
He  says,  ^*  I  found  him  writing,  at  a  table,  an 
when  I  had  delivered  my  message,  he  desired  n; 
to  sit  down,  and  when  I  had  been  sitting  so  aboi 
five  or  ten  minutes  (and  he  was  writing  during  th) 
time)  he  said  to  me  that  he  wished  me  to  put  n 
name  to  something ;  his  words  were,  ^  I  want  yc 
to  sign  your  name  to  this  paper;'  that  was  tt 
paper  before  him, — the  paper  now  before  the  Com 
He  goes  on  to  state — *  Will  you?*  I  said,  * 
don't  know  what  I  am  going  to  sign,  sir  !'    He  sai( 

*  Oh  you  need  not  be  afraid,  for  this  is  my  will 
I  then  rose  up  to  sign,  and  he  then  said,  '  you  ha 
better  fetch  your  wife  up-stairs,  first.'     And  I  sai( 

*  shall  I  do  so,  sir  T  and  he  said,  *  Yes.'  Froi 
that  I  went  and  fetched  her  up,  and  when  we  wei 
into  his  room,  we  found  him  standing  at  the  tabl 
which  he  had  been  writing  at,  with  a  pencil  in  h 
hand,  and,  as  he  was  standing,  he  wrote  my  nam< 
and  my  wife's  name  in  pencil.  Before  he  ha 
been  writing  with  a  pen.  My  wife  asked  him  if  h 
knew  how  to  spell  our  names  ;  and  he  said  '  Yes 
and  repeated  it, — *  Crittenden,'  and  my  wife  sai 
'  That  was  right.'    Then  he  sat  himself  down,  an* 
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csilled  U8  to  the  table,  and  he  put  the  will  towards       1843. 
me,  and  said,  *  You  sign  your  name  there,'  point-    J»*iyJ^'*»- 
I  fsg  to  my  name,  which  he  had  written  in  pencil.       Cooper 
slwmA  I  took  the  pen,  and  wrote  my  name  over  the     Bock'ktt. 
f>^Qcil-mark.     Then  he  said  to  my  wife,   *  Now 
y^csu  sign  your  name  on  this  pencil-mark,'  pointing 
to  the  one  under  mine.     *  You'll  write  your  name 
t>^tter  than  he  has  done  his.'    I'hen  my  wife  signed 
Ift^sr  name.     Then  Captain  Cooper  took  the  pen 
f^om  my  wife,  and  wrote,  and  when  he  had  done, 
tfe^^  said,  looking  up  to  me,  *  This  is  my  name,  in 
your  presence  ;*  and  I  understood,  then,  that  he 
^^ss  writing  his  own  name :  I  did  not  see  all  he 
^^xote,  but  I  saw  him  make  the  large  R  of  his 
iia.me,  and  there  was  a  black  seal  at  the  left-hand 
comer  quite ;  but  there  was  nothing  said  about  that, 
&iid,  after  he  had  wrote  his  name,  he  said,  *  Now 
you  have  done  some  good  for  yourselves.'     I  don't 
know  exactly  if  that  was  the  expression :  nothing 
more  passed.     He  said,  *  Mrs.  Crittenden,  I  don't 
want  you  any  more  ; — ^you  can  go ;'  and  my  wife 
went  down-stairs.     I  stopped  a  few  minutes  after- 
wards, when  he  told  me  that  he  did  not  want  any- 
thing more  with  me,  and  I  went  away."     Then  he 
states,  **  that  he  was  perfectly  competent,  at  the  time, 
and  perfectly  sensible  to    the   last,   almost.     He 
^rote  nothing  but  his  name ;  at  least,  I  believe  it 
Was  his  name,  in  our  presence.     As  soon  as  he  had 
^ne,  he  put  down  the  pen,  and  wrote  no  more. 
Before  he  signed  his  name  he  made  a  mark  round 
^rg.     The   will,    now    produced   to   me   by   the 
^miner,  is  the  will  which  I  and  my  wife  signed 
^r  names  to,  as  I  have  deposed,  and  the  large  R 
IB  Captain  Cooper's  signature  is  what  I  saw  him 
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1843,       write,  after  I  had  signed  my  Dame,  and  my  wiP    "^ 
jaiyiTth.      had  Signed  hers:  the  words  ^9  Pall  Mall,  Eas*^^^ 
c^R       servants  at  home/  were  not  written  in  my  presence^L 
B«Sm.      to  the  best-  of  my  belief,   Captain   Cooper  wro^fc^^ 
nothing,  in  my  presence,  but  his  name/' 

The  second  Article  is,  as  to  the  alterations  in  tkr^e 
will,  which,  he  says,  he  did  not  observe. 

To  the  third  interrogatory,  he  says,  ''Capti^^in 
Cooper  did  sign  his  will  in  my  presence ;  I  belie^^re 
that  he  did,  and  he  certainly  acknowledged  it  in 
my  presence,  for  he  said,  *  That  is  my  nanmzac* 
He  signed,  as  I  have  stated,  after  I  and  my  f^^avife 
had  signed  our  names  to  it.     The  very  words  he 

used  were,  ^  this  is  my  name  in  your  presen*  ^^ce,' 
and  he  looked  up  to  me,  as  I  was  standing  at         hjg 
right-hand  side  at  the  time.     My  wife  was  prtx^ZDciit 
at  the  time,  standing  behind  me ;  it  was  after^  ir^ 
had  signed  our  names."   And  he  says,  to  the  {otjmm 
interrogatory,    **  I   do  not  believe   that   Caplia//} 
Cooper's  signature  was  to  the  will  when  I  and  my 
wife  signed  it ;  there  was  a  blank  space  where  bi& 
signature  now  is,  when  I  signed  my  name."     And 
he  goes  on,  in  answer  to  the  fifth  interrogatory,  U^ 
say,  *'  When  I  have  been  questioned  about  the  mat- 
ter, I  have  stated,  and  it  is  the  fact,  that  Captain 
Cooper  had  a  pencil  in  his  hand,  and  wrote  my 
name,  and  my  wife's,  on  the  place  where  we  after- 
wards signed  our  names.     I  have  said  that  he  was 
writing  with  a  pencil,  when  we  went  into  the  room. 
I  have  never  said,  and  it  is  not  the  fact  that  I  first 
signed  my  name  to  the  will,  in  question,  at  the 
request  of  Captain  Cooper,  and  then  called  up  my 
wife,  who  also  signed.     I  have  never  said,  and  it  is 
not  the  fact,  that  Captain  Cooper  signed  his  name 
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• 

t:o  the  will  in  question,  after  my  wife  had  signed       1843. 
feer  name  to  it,  I  have  never  told  my  wife  so ;  I  will     juiy  nm. 
si^ear  that  I  never  have."  c^^r 

Now  this  IS  the  evidence  of  George  Crittenden,      ^g^i^ 
and  if  he  is  to  be  taken  as  having  deposed  correctly 
*^nd  truly,  there  is  very  little  doubt,  that  he  means 
^o   represent  that  the  deceased   signed  his  name 
after  the  witnesses  had  subscribed  the  will. 

The  other  witness,  Mary  Crittenden,  states,  "  that 

^lie  was  called  into  the  room,  by  the  desire  of  the 

deceased,"  and  she  says,  **  And  so  I  went,  with  my 

husband,  to  the   captain's   room ;    and   there   the 

^^ptain  was  standing  at  his  table,  with  a  piece  of 

t^per  before  him,  and  he  took  a  pencil,  and  said, 

^  that  he  wanted    us  to  sign  our  names,  and  he 

'^^ould  pencil  them  first,  where  we  were  to  sign,' 

^Dd  so  I  said,  '  I  would  take  the  liberty  of  asking 

^im  if  he  knew  how  to  spell  our  names,'  and  he 

^pelt  it,  and  spelt  it  right,  and  when  he  had  written 

^le  names,  he  gave  my  husband  the  pen,  and  told 

■«=^im  to  write  his  name  over  the  pencil-mark,  and 

'^^Kiy  husband  wrote  his  name  as  he  was  told,  and 

"^hen  he  had  written  it,  the  captain  gave  me  the 

¥>en,  and  told  me  to  write  mine,  and  said,  '  I  dare 

^Qkaiy  you  will  write  it  better  than  he  has;'  but  I 

^on't  think  I  did  write  it  better.    However,  I  wrote 

"^^lyname  as  the  captain  told  me,  over  where  he 

^ad  pencilled  it,  and  then  the  captain  took  the  pen, 

^nd  made  a  kind  of  circle  round  our  names,  and 

^lien  he  wrote  something,  but  what  it  was  I  cannot 

^sy,  for  my  husband  was  standing  near  him,  and 

"Ml  the  way ;  but  the  captain  said,  *  This  is  my  will, 

^nd  my  name,  in  your  presence,  and  you  have  done 

*^e  good  for  yourselves.'     These  were  the  words 

.  VOL,  III.  u   u 
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1843.      he  used,  as  well  as  I  can   recollect,  and  he  fi 

July .17th.     nothing  more,  escept  to  tell  me  to  go  down-8ti| 

c^R      ^9  he  did  not  want  anything  more  with  me,  ailg| 

nl^m.     ^  went,  leaving  my  husband  with  him,  and  Onfti 

all  I  know,  or  recollect  about  it"     She  iden^ 

the   paper  as  that   which  she  and   her  hu^t^ 

signed.     She  says,   **  But  whether  he  wrote  I 

words*  '  9,  Pall  Mall,  East,  servants  at  house/  <| 

we  had  signed  our  names,  or  what  he  wrote,  I  ffl 

not  say,  for  I  did  not  see.     It  was  a  blank  spae^ 

to  the  right  as  well  as  I  can  recollect ;  the  W^ 

seal  was  at  the  left  hand  corner ;  and  I  should  hfj^ 

known  it  was  a  will,  even  if  the  captain  had,  i 

said  so,  though  I  had  never  seen  one  before,  by  ^ 

seal ;  I  remarked  it  so  at  the  time."  4^ 

To  the  second  Article  she  says,  **  she  di4  9 
notice  whether  there  were,  or  were  not,  any  of  til 
alterations  which  are  now  upon  it/' 

In  answer  to  the  third  interrogatory,  she  8a| 
'*  I  cannot  say  whether  Captain  Cooper  signed  I 
will  in  my  presence,  or  not ;  I  did  not  see  what  1 
wrote,  but  he  said,  '  This  is  my  will,  in  your  pi) 
sence ;'  and  so,  I  suppose,  he  had  written  his  oal 
when  he  said  so.  I  do  not  recollect  the  words  l 
used,  better  than  I  have  told  them.  My  huslM 
and  I  were  both  present  at  the  time  Captain  Coopi 
used  those  words,  and  it  was  after  we  had  sigiw 
our  names  to  the  will." 

To  the  fourth  interrogatory,  she  says,  **  I  cantt 
say  that  Captain  Cooper's  name  was  signed  to  tl 
will,  when  I  signed  it :  as  well  as  I  can  now  reoc 
lect,  it  was  all  blank  where  I  now  see  Capti 
Cooper's  signature :"  and  to  the  sixth  interrogate 
she  answers,  "  My  husband  had  not  signed  Captt 
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CBper*!  will,  before  I  was  called  into  the  room  to       1843, 

%i  ^   I  will  swear  that  my  husband  signed  it    Joiy  i7th. 

Amidi,  td   tny   presence.      My   husband   has      cooi^ii 

mr  told  me  that  Captain  Cooper  signed  the  will     ^^i;^. 

ilvlbad  left  the  room.    It  was  after  I  had  signed 

19  HDe,  and  not  before,  that  Captain  Cooper 

lifctbe  mark  round  about  our  names." 

Dov,  as  br  as  she  is  concerned,  Mrs.  Crittenden 

ta» "  that  she  did  not  know  what  the  deceased 

'IMe;  that  she  saw  him  write  something,  but  what 

ft'WiB  she  cannot  say ;  that  she  did  not  see  the 

iMe  of  Captain  Cooper,  and  that  where  the  name 

iivii^  was  all  blank."  The  husband  is  more  precise, 

kesays,  *'that  the  will  was  signed  by  the  de- 

MMd,  after  they  had  signed  their  names,  and  that 

^•iw  the  deceased  make  the  large  R  to  his  name." 

He  question,  then,  for  the  Court  to  determine, 

nider  these  circumstances  is,  whether  there  has  been 

tdae  execution  of  this  will  ?     By  the  9th  section 

tf  the  Act  of  Parliament,  it  is  absolutely  necessary 

I  Ait  the  deceased  shall  have  signed  the  will,  or  have 

I  idDowledged  his  signature  in  the  presence  of  two 

vitoessea,  present  at  the  same  time,  and  that  they 

riKmId  have  attested  it  in  the  presence  of  the  tes- 

ttfor,  though  not  of  each  other.    The  interpretation 

vidch  the  Court  has  put  upon  the  section  is,  that 

the  testator  most  sign  or  acknowledge  his  signature, 

hdbre  the  witnesses  attest,  and  that  if  the  witnesses 

attest  before  the  signature  of  the  deceased  is  affixed 

to  it»  the  will  is  not  duly  executed  within  the  pro- 

rJsioDS  of  the  Act.     The  words  of  the  section  are 

nay  precise,  and  I  think  it  would  be  attended  with 

bmicerous  consequences,  if  the  Court  were  to  hold 

will  valid  which  has  been  signed  in  the  presence 

uu2 


ugainn 
bocKRT. 


660  CASES  DETBRMINED   IN   THE 

^8i8.      of  two  witnesses,  who  have  attested  it  before  the 
Jaij  nth     signature  of  the  testator  was  affixed  to  the  will ;  for 

CoopiR  where  is  the  Court  to  draw  the  line?  *^Suppose  the 
witnesses  attested  an  hour  before  the  testator  signed, 
or  a  day,  or  a  week,  or  any  other  time ;  where  is  the 
Court  to  stop,  if  it  gave  a  latitude  of  construction 
to  this  section  of  the  Act  ?  Suppose  it  were  one 
month,  or  six  months,  or  a  twelvemonth,  after  the 
testator  had  signed  the  will ;  and  whether  it  be,  at 
the  time  of  the  transaction,  or  sometime  before, 
makes  no  difference.     The  words  of  the  Act  are  ^ 

prospective,   "  such  witnesses  shall  attest,  and  shall       \^ 
subscribe  the  will  in  the  presence  of  the  testator."       ^^^^f 
It  does  not  appear  to  me  that  the  requisites  of  the     ^^^ 
Act  would  be  complied  with,  if  the  Court  were  to  ^c:^^ 
hold  that  a  testator  might  sign,  after  the  witnesses  ^^  ^ 
had  subscribed,  either  at  the  same  time,  or  twomzz:^o 
hours,  or  two  weeks  afterwards.    I  am,  therefore,  ol^^of 
opinion  that,  if  it  appear,  from  the  evidence  of  th^^  e 
witnesses,  and  the  res  gestcs  of  the  case,  clear,  thar^^ 
the  will  was  signed  by  the  testator,  after  the  wit-  «^- 
nesses  attested,  it  is  not  a  good  execution  of  tb^  e 
will.     The  question  therefore,  is,  what  is  the  resul  ^t 
of  the  evidence  ? 

Now  as  I  have  already  read,  George  CrittendeKr  ^n 
was  the  first  witness  who  entered  the  room,  an»  -^ 
was  with  the  testator  alone  before  the  executio' -^»n 
took  place ;  he  states  that  he  was  five  minutes  i  ^n 
the  room  whilst  the  testator  was  writing,  befor^v^ 
his  wife  was  sent  for,  and  that  he  desired  that  tfa^K^^^ 
wife  should  be  fetched  ;  and  if  the  Court  is  to  tm^^^ 
the  evidence  of  George  Crittenden,  the  decease^^ 
wrote  the  names  of  the  witnesses  in  pencil ;  \^M^ 
aayiA^  he  marked  their  names   in  pencil,  sayin^^i 
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**  You   8ign  your   name  there,"    pointing  to   the      ^^^^* 
name  of  the   witness   which    he   had   written   in     J^^y  i^^h. 
peDcil,  and  the  witness  wrote  his  name  over  the       Cooprr 
pencil-mark,  and  his  wife  did  the  same,  and  the      Bocerit. 
deceased  then  took  up  the   pen  and  wrote,  and 
said,  "  This  is  my  name,  in  your  presence/'*    Here 
it  seems  as  if  there  were  an  acknowledgment  in  the 
presence  of  two  witnesses  by  the  testator  of  his 
name  being  at  the  time  to  the  will ;  and  the  only 
question  is,  whether  this  was  done  before  or  after 
the  attestation  of  the  witnesses,  and  all  depends 
upon  the  recollection  of  this  one  witness,  as  the 
wife  does  not  remember  the  circumstances.     The 
husband  is  more  precise,  if  the  Court  can  attend 
to  his  account  of  what  took  place,  considering  the 
state  of  mind  he  was  in  at  the  time,  ^^  a  state  of 
confusion,"  as  he  admits ;  and  the  Court  has  been 
called  upon  (and  very  properly)  to  pause  before  it 
trusts  implicitly  to  the  evidence  of  these  two  wit- 
nesses; and  looking  at  the  paper  itself,  I  cannot 
place  implicit  reliance  on  the  accuracy  of  these 
witnesses.     What  are  the  facts  ?     The  paper  is  all 
h  the  handwriting  of  the  deceased.     It  concludes, 
**I  name  executors  to  this  my  will,  D.  S.  Bockett, 
of  the  Law  Life  Assurance  Society,"  and  a  wide 
^pace  occurs  after  **  will,"  as  if  there  had  been,  «nd 
evidently  there  had  been,  the  entire  name,  and  the 
^  covered  part  of  the  name,  and  ^'  Daniel  Smith" 
18 interlined.    After  •*  Society,"  there  is  also  inter- 
filed "  60,  Lincoln's  Inn,"  and  written  over  an- 
other word  "  to  whom,"  then  **  I  will  one  hundred 
pounds  sterling,  and  my  brother  Henry  Spencer 
Cooper  above  named,"  part  of  this  had  been  covered 
by  affixing  the  seal.     Then  at  the  end,  ''  at  9,  Pall 
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1843,      Mall,  East,"  with  part  of  the  word   '•  made"* ; 

joiyiTth.     ''this  seventh  January,   1843.'*     Then  follows 

c^R      a  circle,  '*  witnesses  to  the  said  will/'  and  bel 

B^nr.     **  signature,"  and  this  seems  to  be  in  the  same 

as  **  9,  Pall  Mall,  East,  servants  at  house,"  and 

is  preceded  by  ^*  George  Crittenden,  Mary  C 

tenden,"  and  **  R.  H.  S.  Cooper,",  is  at  the  enf 

the  paper. 

Now,  looking  at  the  paper,  I  should  say  1 
''  R.  H.  S.  Cooper"  was  written  at  the  same  t 
that  the  latter  part  of  the  will  was  written  ;  i 
in  the  same  ink  and  same  writing  as  *'  signatu 
and  **  witnesses  to  the  will,"  and  would  appeal 
if  the  deceased  had  written  ^'  witnesses  to  the  wi 
and  afterwards,  the  word  *^  signature,"  others 
I  do  not  know  what  is  the  meaning  of  the  w 
^'  signature,"  unless  it  be  the  signature  of  the  wi 
I  must  say  I  can  place  no  strong  reliance  on 
impressions  of  the  witnesses — from  the  confus 
in  which  George  Crittenden  admits  he  was  wl 
he  was  required  to  sign  the  will ;  his  mind  i 
not  sufficiently  at  ease  to  observe  the  transacti 
Here  is  a  bare  recollection  of  these  two  witnesf 
contrary  to  the  appearance  of  the  paper,  that 
signature  *^  R.  H.  S.  Cooper''  was  added  afier  tl 
had  attested  the  execution ;  and  the  Court,  if  it 
holds,  must  rely  entirely  on  the  accuracy  of  tfa 
recollection  of  the  facts.  In  the  case  of  Blake 
Knight  {a)  t  the  Court  pronounced  against  I 
recollection  of  three  witnesses,  in  favour  of  1 
validity  of  the  paper,  and  from  the  whole  circu 
stances  of  the  case,  held  that  the  witnesses  w< 

(a)  Ante,  p.  547- 
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mistaken.     There,   the  witnesses  were   examined      18^3. 
tfaree   or  four  yeare  after  the  transaction  ;    here,     July  nih. 
they   have  been  examined  within  a  few  months,      coo^r 
But  in  this  instance,  one  of  the  witnesses  is  not     B^^m. 
positive,  and  speaks  to  her  recollection  and  belief 
that  the  name  of  the  deceased  was  not  to  the  will 
mrhen  she  signed  it ;  that  *^  as  well  as  she  can  now 
remember,"  it  was  all  blank  where  his  signature  is. 
Now  where  the  res  gestcB  do  not  confirm  the  im- 
pressions of  the  witnesses,  the  Court  must  look  at 
the  circumstances  of  the  case,  as  it  is  always  at 
liberty  to  do.     In  Blake  v.  Knight^  I  did  not  give 
implicit  credence  to  the  witnesses,  not  from  any 
doubt  that  they  intended  to  speak  the  truth,  but 
because  they  did  not  recollect  the  circumstances 
sufficiently  to  speak  with  accuracy.     George  Crit- 
tenden admits,  that  he  was  in  a  state  of  confusion, 
and  though  he  says,  he  saw  the  deceased  make  the 
large  R  of  his  name,  and  though  he  does  not  be- 
lieve that  the  name  was  to  the  will  when  he  and 
bis  wife  signed  it ;  he  says  he  was  flurried  and 
confused  at  the  time,  and  not  sufficiently  at  his 
ease   to   observe   exactly   what  occurred.     I   say, 
therefore,  that  the  Court  cannot  give  implicit  cre- 
dence to  this  witness,  so  as  to  hold  that  the  paper 
"Was  not  executed  according  to  the  requisites  of  the 
^ct,  and  that  the  witnesses  attested  before  the  exe- 
cmtion  of  the  will. 

Under  the  circumstances,  I  am  of  opinion  that 
the  paper  was  duly  executed  by  the  deceased,  and 
that  though  the  deceased  may  have  written  on  the 
paper  in  the  presence  of  the  two  witnesses,  the 
witnesses  are  mistaken  as  to  what  the  deceased  did 
^rite,  which,  as  far  as  the  Court  can  judge,  may 
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have  been  tlie  word  *'  signature,"  on  the  left-hav 
of  the  circle,  or  '*  9,  Pali  Mali,  Cast,  servants 
house/'  at  the  right-hand  corner  of  the  paper« 
am  of  opinion  that  the  Court  is  bound  to  pronoanM.^ 
for  the  validity  of  the  paper. 

With   respect  to   the   alterations,   I  must  ha' 
some  evidence  of  what  they  are,  and  whether 
parts  obliterated  can  be  made  out. 

Until  I  have  some  information  as  to  the  alte 
tions,  I  cannot  give  my  sentence  in  the  cause. 


On  the  8th  of  August,  on  the  motion  of  Jennet 
upon  the  affidavit  of  Mr.  Netherclift,  an  engraves 
explaining  what  the  words  in  the  will  original  ^ 
were,  the  Court  pronounced  for  the  will,  with  tf:=^ 
alterations. 


1843. 


July  2l8t. 

Qu^e,  how 
far,  in  caaes 
of  alleged  un- 
■oaodneas  of 
mind,  heredi- 
tary constitu- 
tiooal  iosaoity 
nay  be 
pleaded. 


Fbere  against  Peacocke. 

Sir  Thomas  George  Apreece,  Baronet,  died  ^ 
on  the  30th  of  December,  1842.  Certain  papers 
were  propounded  as  containing  the  last  will  and 
testament  of  the  deceased.  Probate  of  these  papers 
was  opposed  by  Mrs.  Peacocke,  the  sister,  and  sole 
next  of  kin  of  the  deceased ;  the  principal  ground 
of  the  opposition  thereto  being,  that  the  deceased 
was  not,  at  the  time  of  executing  these  papers,  of 
sound  mind.  In  the  allegation  in  support  of  the 
case  on  behalf  of  the  next  of  kin,  an  Article  pleaded, 
"  That  the  said  Sir  Thomas  George  Apreece,  de- 
ceased, left  him  surviving   Thomas  Apreece  and 
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William  Apreece,  natural  sons  of  the  late  Charles  1843. 

Shaw  Apreece,   (C.  S.  Apreece  was  the  paternal  Juiy^i^. 

UQcIe  of  the  testator,)  both  of  whom  were  under  Frers 

confiuement  as  lunatics ;  as  was  also  the  late  John  PifcociB. 
Apreece,  (another  paternal  uncle  of  the  testator,) 
Asd  who  died  under  such  confinement." 

The  admission  of  this  Article  was  opposed  by 
J^hilUmare  and  Jenner. 

Hereditary  or  constitutional  insanity  cannot  be 
dc^duced  as  evidence  of  individual  or  particular 
insanity;  there  is  no  recorded  instance  of  a  plea 
oF  this  description  in  the  reports  of  the  decisions 
oF  this  Court,  and  the  point  is  one  of  a  nature  too 
extraordinary  to  have  escaped  observation. 

If  a  plea  of  this  nature  be  admitted,,  the  Court 
must  be  prepared  to  try  issues  depending  so  in- 
ti  xnately  on  questions  of  fact,  that  they  cannot  be 
satisfactorily  determined  without  the  intervention 
oF  a  jury ;  this  Court  cannot  send  a  case  to  be 
^>*ied  in  a  Court  of  law,  in  which  Courts  this  species 
^r  evidence  has  been  repudiated.     Supposing  this 
Article  to  be  admitted,  it  follows  that  the  executors 
<^u8t  be  permitted  to  counterplead  it,  as  by  shewing 
^hat  the  insanity  was  inherited  ex  parte  matema^ 
^od  not  ex  parte  paternd ;  and  where,  as  in  this 
^ase,  it  is  sought  to  infer  constitutional  insanity  in 
^he  individual  instance  of  illegitimate  cousins,  by 
proving  that  the  parties  are  not  in  fact  the  illegiti- 
ttiate  offspring  of  C.  S.  Apreece,  although  acknow- 
ledged by  him  as  such. 
lo  M^Adam  v.  Walker  {a\  a  case   before  the 

(fl)  1  Dow.  P.  C.  161. 
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1843.       House   of  Lords,   on   appeal    from   the   Court 
July  3ift.     Session  of  Scotland,  this  very  point  was  raised  ;  t! 

fmt,  following  passage  occurs  in  the  report  :— **  It  w 
plScooLt,  attempted,  on  the  part  of  the  appellant,  to  aid  1 
case  of  constitutional  insanity  in  Mr.  M'Adam,  I 
going  into  evidence  of  the  insanity  of  some  of  1 
relations  by  the  mother's  side ;  but  this  was  i 
sisted  by  the  Court  of  Session."  In  the  argume 
of  the  appeal  at  the  bar  of  the  House  of  Lon 
Sir  Samuel  Romilly  observed,  on  this  part  of  t 
ease  (a),  **  In  regard  to  the  attempt  to  prove  : 
hereditary  tendency  to  insanity,  if  this  were  to 
allowed,  it  might  be  necessary  to  follow  out  tb 
proof  through  a  great  number  of  collateral  relatioi 
and  to  try  twenty  causes  instead  of  one.  Mr.  Clei 
(the  opposite  counsel)  with  all  his  knowledge 
Scotch  law,  has  not  been  able  to  produce  a  sing 
authority  for  such  a  proceeding.  Something 
the  kind  was  done,  or  attempted,  in  KmlocKs  ecu 
and  not  stopped  ;  that  was  all.  In  a  late  case 
the  Common  Pleas,  the  heir-at-law  offered  to  pro 
hereditary  insanity  against  a  testator,  but  this  pre 
was  rejected ;  so  that,  in  the  Law  of  England 
least,  there  is  an  authority  against  it/'  In  a  1« 
case,  Doe  dem.  Mather  v.  Whitefoot  (Jb)^  it  w 
proposed,  with  a  view  to  shew  that  a  particul 
party  was  not  competent  to  execute  a  deed,  to  a 
a  witness,  whether  a  sister  of  the  party  was  not  i 
sane?  It  was  objected,  that  the  Court  was  n 
trying  the  question  of  the  sister's  sanity.  M 
Baron  Gurney  held,  that  the  question  could  o 
be  asked.     More  weight  is  due  to  this  case  th; 

(ff)  p.  173.  (A)  8  Car.  &  Pay.  272. 
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may  be  cotnmonly  claimed  for  a  decision  at  nisi       ^^^3- 
prins^  for  it  appears,  that  in  the  course  of  the  same     JuJjJ^i«- 
trial,   Mr.  Baron  Gurney,  feeling  some  doubt  on       fumi 
a    point  raised  before  him,  consulted  Mr.  Baron     pi^cocki. 
Alderson;    may  it  not  be  fairly  inferred,  that  if 
the  learned  judge  had  felt  any  doubt  on  the  first 
point,  be  would  have  resorted  to  the  same  judicial 
assistance. 

The  Queen's  Advocate,  Addams,  and  Harding, 
contrk. 

This  question  has  received  judicial  consideration, 
and  has  been  decided  in  this  Court ;  the  opinions 
^f  judges  of  other  Courts  may,  therefore,  be  dis- 
regarded. In  the  case  of  Tyrell  v.  Jenner  (a),  the 
^▼enth  Article  of  an  allegation  in  the  cause  is 
^na: — "Seventh  {as  reformed).  That  the  family 
of  the  said  deceased  was  subject  to  mental  insanity  ; 
^bat  Sarah,  one  of  the  sisters  of  the  said  deceased, 
l^ecame  deranged  several  years  before  her  death, 
^nd  continued  so  until  she  died ;  and  that  J.  T. 
''ciiner,  the  son  of  the  said  deceased,  having  also 
^^ome  deranged  in  July,  1804,  a  commission  in 
^e  nature  of  a  writ  de  lunatico  inquirendo  issued, 
Wilder  the  great  seal  of  Great  Britain,  on  the  petition 
of  the  deceased,  and  that  upon  the  inquisition  taken 
^<^ereon,  the  said  J.  T.  Jenner  was  found  a  lunatic." 
This  Article  stands  a^  reformed^  thereby  shewing 
^^at  the  consideration  of  its  admissibility  under- 
^«nt  discussion  and  deliberation.  The  case  after- 
wards went  to  the  Delegates,  and  this  very  Article 
^ust  have  been  subjected  to  the  criticism  of  Com- 

{a)  2  Hagg.  84,  Printed  Casei,  vol.  S,  p.  42. 
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1843.       moil  Law  judges  and  counsel ;  if  there  were  any 
~~Jdy  2i«tr   settled  rule  in  Courts  of  law  against  the  admission 

FiiE»       ^f  ^uch  ^  p1^&»  ^^  would  have  been  raised  in  the 
pIS^u.     Court  of  Delegates. 

In  M^Adam  v.  Walker^  the  Lords  gave  no 
opinion  on  the  admissibility  of  the  plea  of  consti- 
tutional insanity ;  Lord  Eldon  said,  *^  This  will 
dispense  with  the  consideration  of  the  other  very 
delicate  point,  whether  the  evidence  to  shew  here- 
ditary insanity  in  the  blood  ought  to  have  been 
received  in  a  case  of  this  nature."  This  shews  that 
Lord  Eldon  considered  that  the  nature  of  a  case 
must  govern  the  admissibility  of  such  a  plea ;  his 
language  is  inconsistent  with  a  general  fixed  rule, 
that  no  such  plea  could  be  offered.  The  question 
must  be  admitted  to  require  a  more  solemn  deter- 
mination than  could  be  afforded  on  a  question 
occurring  at  nisi  prius. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  present  case  involves  a  question  which  has 
very  properly  been  brought  under  the  notice  and 
consideration  of  the  Court. 

The  substance  of  the  Article  objected  to  is,  to 
plead  hereditary  or  constitutional  insanity  existing 
in  the  family  of  Sir  T.  G.  Apreece,  the  deceased 
in  this  cause,  thereby  intending,  as  I  presume,  to 
raise,  at  the  hearing  of  this  case,  an  inference,  that 
it  is  not  improbable  that  the  deceased  himself  should 
have  been  insane. 

Now,  when  I  first  read  this  Article,  I  was  struck 
with  the  singularity  of  it,  more  especially  as,  in  a. 
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late  case  (a)  occurring  in  this  Court,  in  which  con-       ^843, 
stitutional  insanity  was  pleaded  generally,  the  Court     Ju»j  2iat. 
rejected  an  Article  of  a  somewhat  similar  nature.  fi^s 

The  objection  to  this  particular  Article  has  not     f^aI^e. 
t>eeii  supported  by  reference  to  any  decided  case, 
^^^iiich  can  be  insisted  on  as  a  strict  precedent ;  for 
in   the  case  of  M^Adam  v.  Walker^  the  Lord  Chan- 
cellor, and  the  other  members  of  the  House  of  Lords, 
^y   ivhom  he  was  assisted,  gave  no  opinion  on  this 
P^int.     I  do  not  think  that  the  other  case,  which 
^^^ourred  in  a  Common  Law  Court, can  be  considered 
^    ciecision  of  this  point  upon  principle.     A  case, 
*^o%iyever,  has  been  cited,  in  support  of  this  plea, 
^^d  one  which  comes  much  nearer  the  question  ;  a 
^^«c  which  occurred  in  this  very  Court,  before  my 
-'^^H.rned  predecessor  in  this  chair ;  and  in  which  he 
"^^^a  of  opinion,  that  an  Article  of  a  similar  nature 
^^ght  to  be  permitted  to  stand.     I  say  he  was  of 
®^ch  opinion,  because,  although  there  is  no  report 
^^  vrhat  occurred  on  the  occasion,  the  Article  must 
-^^ve  undergone  discussion  and  consideration,  for  in 
^*ie   printed  case,  prepared  for  the  hearing  of  the 
appeal  before  the  Delegates,  the  particular  Article 
^*^^ds  "  as  reformed J^    That  Article  was  admitted 
^^cler  the  circumstances  of  that  case ;  and  it  has  been 
^^l^ued,  that  it  conclusively  decides  that  hereditary 
^^^anity  may  be  pleaded  in  this  Court.     I  think  that 
^^*^ument  is  well  founded,  and  that,  to  a  certain 
^^^'^ent,  the  case  of  Tyrellv.  Jenner  does  go  to  show 
*^«.t,  under  certain  circumstances,  such  a  plea  is 
^^Diissible  ;  but  then  comes  the  question,  whether 
^«e  Article  now  before  the  Court  is  admissible?    It 

(a)  JSirner  y.  Penny,  Prerog.,  April  2l8t,  1843. 
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184S.       pleads — ^tbat  the  two  nataral  sons  of  Charles  Shaw 
ja]y2iit     Apreece,   an  uncle  of   the  deceased,   and   John 
p~,       Apreece,  also  an  uncle  of  the  deceased,  were,  or 
FiScmK.     °^^  ^^^'  under  confinement  as  lunatica.     I  must 
confess  I  think  this  plea  carries  the  case  fitr  beyond 
what  the  decision  in  TyreUv.  Jenmer  warrants;  and 
I  should  be  very  unwilling  to  extend  the  principle 
any  further.     It  is  very  remarkable  that  this  case  is 
the  only  one  in  which  such  an  Article  can  be  shown 
to  have  been  admitted ;  however  such  an  observa- 
tion is  fairly  answered  by  saying  that  there  is  no  ^ 
case  produced  in  which  such  an  Article  has  been            ^ 
rejected.     Be  that  as  it  may,  it  does  certainly  strike           ^ 
me  as  a  very  remarkable  thing,  that  this  is  the  only          .^ 
case  counsel  have  been  able  to  find  on  this  point. 

If  the  present  plea  is  admitted,  there  must  be  an  mmu 
opportunity  afibrded  to  counter  plead ;  evidence  ^«e 
may  be  gone  into,  on  the  one  hand  to  show  that  <^,^t 
there  is  insanity  on  the  father's  side  and  none  on  the  ^^  jQe 
mother's;  on  the  other,  that  the  insanity  is  solely ^^Xly 
inherited  from  the  mother;  and  the  case  may^^^oay 
branch  out  into  various  collateral  matters  and  issues.,  ^r^ies. 
In  TyreU  v.  Jenncr^  the  party  whose  insanity  wasB.iB  ^as 
pleaded  was  a  sister  of  the  whole  blood,  immediateljf^f^^l} 
and  inseparably  connected  with  the  testator  ;  heres^'strc 
to  put  the  case  at  the  highest,  the  parties  are  onlji^S  c:nl 
collateral  kinsmen.  Where  is  the  Court  to  stoy?  ^  ^^\ 
What  is  the  degree  of  relationship  to  which  thiflBi^-b 
hereditary  malady  is  to  be  limited  in  pleading  ?  Ift  X 
the  Court  once  extends  the  principle  to  collaterals"*^" 
relations.  If,  in  this  case,  it  had  simply  beeiKX^^^^ 
pleaded,  that  a  brother  of  the  deceased  had  beenc^^^^' 
insane,  so  far  the  case  of  TyreU  v.  Jenner  and  th^-C<^fi 
present  case  would  have  been  identical ;  except  in-  MX  ^o- 
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deed,  that  the  former  case  extended  the  principle       1843. 
to  the  son  of  the  party.     Here  it  is  sought  to  enlarge     July  jiit. 
the  principle  to  the  natural  children  of  the  uncle  of       iwit 
the  deceased.     I  think  in  this  respect  the  two  cases     jp^l^B. 
materially  differ,  and  I  will  not  carry  the  principle 
established  by  that  one  case  further  than  the  case 
itself  warrants. 
This  Article  must  be  struck  out  of  the  allegation. 


MuD»vAY  against  Croft. 
Committee  of  R.  Wicks,  a  Lunatic.  * 

^__^  AuguftSth. 

This  was  a  cause  touchino:  the  disposition  of  the  Criteria  by 

^  ■  which  to  tflst 

personal  estate  of  Ann  Wicks,  late  of  Cheltenham,  and  aMaruia 

IB  the  county  of  Gloucester,  spinster,  who  died  on  ^uraUr 

the  17th  of  June,  1841,  aged  seventy-three  years,  Sdiy  ^*"' 

possessed  of  personal  estate  of  the  value  of  nearly  J^^^f**** 

80,000/.,  in  addition  to  real  estate  of  the  annual  i«gai  tesumen- 

tary  captusity. 

value  of  1000/.,  leaving  Elizabeth  Mudway,  widow, 
her  coQsin-german,  and  only  next  of  kin,  and  the 
party  entitled  to  the  whole  of  her  personal  estate,  in 
case  the  deceased  should  have  died  intestate. 

A  testamentary  paper,  dated  the  10th  of  Decem- 
ber, 1830,  was  propounded,  as  the  will  of  the 
deceased,  by  Sir  A.  D.  Croft,  the  committee,  ap- 
pointed by  the  Court  of  Chancery,  of  R.  Wicks, 
the  residuary  legatee  named  therein  ;  its  admission 
to  probate  was  originally  opposed  by  Mrs.  Mudway, 
but  she  having  died  during  the  progress  of  the  suit, 
her  interest  was  subsequently  represented  by  her 
executors. 
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^843,  The  allegation  propounding  the  will  pleaded, 

AugortSth.  that  the  fietther  of  the  deceased  died  when  she  was 
MvowAT  seven  years  of  age ;  that  her  mother  was  a  person 
'^m  of  secluded  and  also  of  penurious  habits,  which  the 
deceased  acquired  by  living  with  her  mother ;  that 
the  mother  died  in  1805 ;  that  the  deceased,  al- 
though eccentric  in  her  manners,  and  although  hei 
education  had  been  neglected,  was  acute  in  businesSt 
conducted  her  own  affairs ;  was  tenacious  of  hei 
legal  rights ;  received  her  own  rents ;  invested  hei 
savings;  and  communicated  with  her  solicitors  by 
letter  and  otherwise. 

That  in  the  year  1826,  in  consequence  of  the  de- 
ceased labouring  under  a  delusion  of  mind,  she  was 
attended  by  a  medical  man  ;  but  that  she  recovered 
from  such  malady.  That  in  November,  1829,  the 
deceased  was,  on  the  same  account,  again  placed 
under  the  care  of  the  same  medical  man,  and  so 
remained  until  February,  1830,  when  she  again 
recovered.  That  such  delusion  was  on  one  subject 
only.  That  in  April  and  in  June,  1830,  two  ten- 
ants of  the  deceased  paid  to  her  personally  certain 
rents ;  that  in  January  and  July,  1831,  the  deceased 
wrote  to  a  tenant  on  the  subject  of  rent  due  to  her. 

That  on  the  10th  of  December,  1830,  the  deceased 
wrote  and  signed  the  will  propounded,  thereby  dis- 
posing of  her  personal  estate. 

That  on  the  8th  of  August,  1833,  a  will  of  hei 
real  estate,  prepared  for  her  by  a  solicitor,  was  exe- 
cuted by  the  deceased,  and  was  duly  attested.  Thai 
at  the  time  when  the  deceased  gave  instructions  foi 
this  will  she  stated  to  the  solicitor,  that  she  had 
executed  a  document  for  the  disposal  of  her  personal 
property. 
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TTiat  on  the  17th  of  December,  1 839,  the  deceased       1848, 
delivered  into  the  custody  of  such  solicitor  certain    Augimsth. 
d^^b  and  papers,  and  among  them  the  will  pro-      mvuway 
pounded,  and  the  will  of  her  real  estate,  and  desired      c1!^'|^ 
to   liave  copies  thereof  made  for  her. 

.Jkn  allegation  in  answer,  on  behalf  of  the  executors 
of  IMrs.  Mudway,  pleaded, 

n7hat  the  deceased. was  generally  reputed  to  be 

ercazy.     That  from  1826  to  1829,  the  whole  conduct 

of  the  deceased  showed  her  to  be  insane ;  that  she 

^v^^artained  mental  delusions  on  a  variety  of  subjects, 

conceived  herself  to  be  pregnant  by  an  illustrious 

^^dividual ;  threw  her  money  on  the  floors  of  her 

■^ouse ;  ordered  her  plate  to  be  buried ;  accused, 

^'ithout  any  cause,  persons  of  robbing  her ;  walked 

^^Xxit  her  house  in  a  wild  and  hurried  manner ; 

^^as  in  the  habit  of  muttering  to  herself,  and  holding 

^C)nver8e  with  imaginary  persons ;  frequently  ima- 

^'ioed  her  house  to  be  full  of  people,  and  on  one 

^Hxsasion  slept  at  an  inn,  on  the  delusive  supposition 

^^at  her  house  was  crowded  with  strangers.     That 

^lie  would  order  her  table  to  be  laid  out  for  a  party 

'^^hen  no  persons  were  coming  to  her ;  bowed  from 

^^e  window  to,  and  played  cards  with,  imaginary 

t^^TBoms.    That  the  deceased  was  careless  in  her 

^  TCfls,  and  otherwise  generally  indifferent  or  neglect-* 

^i:il  of  the  usages  and  decencies  of  society.     That  on 

^be  21st  of  December,  1839,  a  commission,  in  the 

"■^^tore  of  a  writ  de  lunatico  inquirendo,  issued,  under 

"^^^liieh  the  deceased  was  found  to  have  been  a  lunatic 

A*om  1st  of  December,  1839,  without  lucid  intervals. 

I^liat  this  verdict  or  finding  was  confirmed  by  the 

Lord  Chancellor. 

The  evidence  in  the  cause  was  exceedingly  vo- 

VOL.  III.  X  X 
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1843.      Itiminous,  and  the  case  was  argued  during  several 
Augiwt  8ih.    Court  days,  by 

MVOWAY 

CRon.  The  Queen's  Advocate  and  Jenner^  in  support  of 

the  will. 

Addains  and  JDeane^  contrk. 

Judgment. 
Sir  Herbert  Jbnner  Fust. 

This  being  a  case  involving  the  consideration  of  '^^ 
the  sanity  or  insanity  of  the  party  deceased,  and.^;:^ 
consequent  legal  validity  or  invalidity  of  her  will  ;^ 
the  Court  was  bound  to  examine  very  carefully  an 
minutely  into  the  whole  of  the  circumstances  ad 
duced  in  evidence  on  the  one  side  and  on  the  othei 
in  order  to  satisfy  itself  whether  this  is  or  not  tb 
will  of  a  capable  testatrix. 

Now,  it  is  admitted  on  all  hands  that,  during  th 
periods  of  her  life.  Miss  Wicks,  the  deceased,  wi 
decidedly  insane,  in  the  year  1826,  i^aia  froi 
November,  1829,  until  February,  1830,  and  lastl; 
from  December,  1839,  until  June,  1841,  when 
died.  Under  this  state  of  circumstances  it  becomi 
a  material  inquiry,  what  was  the  mental  state  of  tb  ^^ 
deceased  between  these  respective  periods,  and  mo  ^x*< 
particularly  between  February,  1830,  and  the  10^'^^'' 
of  December,  in  the  same  year,  during  which  int^s^^^' 
val  the  will  in  question  was  made  ?  Now,  the  gr^^^^ 
point  in  this  case  depends  on  the  admitted  natu 
eccentricity  of  the  deceased,  whether  it  extended 
unsoundness  of  mind  in  the  legal  acceptation  of  t- 
term.  This  is  a  point,  as  to  which,  in  dealing 
cases  of  this  nature,  the  Court  always  labours  unc^B-  ^^ 
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sat  difficulty,  and  the  Court  has  experienced  this       1843. 
cim:fieulty  in  no  slight  degree  in   the  present  case,     August  ath, 
^^liMerein  it  is  admitted,  that  at  three  periods  of  the      mIJ^ay 
d^cjeased's  life,  she  was  decidedly  insane,  and  dur-       cnm. 
i  KB  ^^  one  of  such  periods,  prior  to  the  commission  of 
1  *^  xinacy,  was  under  personal  restraint.     The  question 
ax^ises,  what  were  the  periods,  in  the  lifetime  of  the 
^^  creased,  when  the  bounds  of   eccentricity  were 
P^L^Ksed,  when  did   insanity  commence;    again,  at 
'^  1:1  at  times  was  the  deceased  remitted  from  a  state 
^»      insanity  to  the  former  state  of  mere  natural  ec- 
centricity ? 

^ow  it  has  frequently  been  attempted  to  furnish 
^oime  general  rules  which  might  serve  as  guides  to 
Courts  of  law  in  the  investigation  and  decision  of 
c^ses  of  this  description  ;  but  all  endeavours  to  do  t 
^o  have  failed ;  every  case  has  some  distinguishing 
features ;  each  case  must  be  governed  by  its  own 
peculiar  circumstances.     There  is  one  well-known 
^^5ase  on  this  subject,  in  this  Court,  which  occurred 
^n  the  time  of  my  learned  predecessor — I  allude  to 
^he  case  of  JDew  v.  Clarke  (a).     The  most  elaborate 
arguments  on  this  subject  were  there  adduced,  and 
the  question  most  thoroughly  considered   by  the 
Court ;  the  result  was,  as  I  understand  it,  this, — 
that  in  all  such  cases  it  is  absolutely  and  essentially 
necessary  to  look  to  the  peculiar  circumstances  of 
^ch  individual  case  ;  and  to  judge  from  the  whole 
character  of  the  person,  whose  mental  capacity  is 
^he  subject  of  inquiry ;  what  was  the  state  and  con- 
dition of  the  mind  of  that  individual ;  not  only  with 


(a)  3  Add.  79  ;  S.  C.  reported  by  Dr.  Haggard. 
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1843.  respect  to  the  immediate  time  at  which  a  will  i 
Aagtwtsui.     executed,  but  at  the  intermediate  stages  of  his  life. 

It  is  impossible,  as  I  have  said,  for  Courts  of  la^ 
to  lay  down  any  general  rules,  but,  in  the  invest! 
gation  of  such  cases,  much  assistance  will  ojften  b 
derived  from  the  observations  and  recorded  ej 
perience  of  medical  men,  who  have  devoted  moc 
time  and  attention  to  this  malady,  and  to  its  attend 
ant  symptoms ;  and  I  think  I  cannot,  in  the  preseii 
instance,  do  better  than  refer  to  some  very  sensibl 
remarks  which  will  be  found  comprised  in  a  smal 
compass,  in  a  Treatise  on  Medical  Jurisprudence 
by  Dr.  Ray  (a). 

Now,  in  page  129,  section  92,  of  this  work,  I  fin< 
the  following  observations  : — 

*'  Mania  then  being  a  disease,  and  governed  b] 
the  same  pathological  laws  as  other  diseases,  it  wil 
be  incumbent  to  give  some  account  of  its  symptoms 
aiul,  since  we  consider  a  well  settled  conviction  c 
the  above  views  as  having  an  important  bearing  oi 
the  course  of  legal  decisions,  no  further  reason  wU 
be  necessary  for  going  more  fully  into  this  part  c 
the  subject,  than  at  first  blush  might  seem  proper  fo 
our  purpose.  So  closely  are  soundness  and  un 
soundness  of  mind  allied  that  we  are  met  at  th 
outset  by  the  difficulty  of  discriminating,  in  som 
cases,  between  mental  functions  modified  by  disease 
and  those  that  are  peculiar,  though  natural,  to  tb 
individual.  Madness  is  not  indicated  so  much  b 
any  particular  extravagance  of  thought  or  feeling 
as  by  a  well  marked  change  of  character,  or  depa . 
ture  from  the  ordinary  habits  of  thinking,  feeling 


(a)  Published  in  the  year  1839. 
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3T9€l  acting,  without  any  adequate  external  cause.       1843. 
To  lay  down,  therefore,  any  particular  definition  of    AugMt  stb. 
o^^nia,  founded  on  symptoms,  and  to  consider  every      m^^t 
P^*son  mad  who  may  happen  to  come  within  the       c«om 
^^^lageofits  application,  would  induce  the  ridiculous 
^^^^nsequence  of  making  a  large  portion  of  mankind 
^^  unsound  mind.     Some  men's  ordinary  habits  so 
^*^^sely  resemble  the  behaviour  of  the  mad,  that  a 
^^"^^Dger  would  be  easily  deceived  ;  as  in  the  oppo- 
^^'te  case,' where  the  confirmed   monomaniac,  by 
^^Tefully  abstaining  from  the  mention  of  his  hallu- 
^^Uations,  has  the  semblance  of  a  perfectly  rational 
^^an.     Hence,  when  the  sanity  of  an  individual  is 
^^  question,  instead  of  comparing  him  with  a  fancied 
Standard  of  mental  soundness,  as  is  too  often  the 
^ostom,  his  natural  character  should  be  diligently 
investigated,  in  order   to    determine  whether  the 
Apparent  indication  of  madness,  is  not  merely  the 
Result  of  the  ordinary  and  healthy  constitution  of 
the  faculties.     In  a  word  he  is  to  be  compared  with 
Iiimself,  not  with  others,  and  if  there  have  been  no 
departure  from  his  ordinary  manifestations,  he  is 
to  be  judged  sane ;  although  it  cannot  be  denied 
^at   striking  peculiarities  of  character,   such  as 
smouot  to  eccentricity^  furnish  strong  ground  of 
suspicion  of  predisposition  to  madness."    [Dr.  Ray 
triien  refers,  in  confirmation  of  these  views,  to  cer- 
^«in  published  observations  of  Dr.  Gooch  and  Dr. 
^^mbe  on  this  subject.]     '^  In   investigating  the 
**a.ture  of  insanity,  the  first  caution  to  be  observed 
>3  Qot  to  confound  disorders  of  mental  functions  with 
^^'^tural  qualities,  which  sometimes  strongly  resem- 
^1^   them.     Many  men,  in  the  full  enjoyment  of 
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1843.      health,  are  remarkable  for  peculiarities  and  idiosyv 

Aogoft  8tb.    crasiesof  thought  and  feeling,  which  contrast  strongl 

mT^ay      with  the  general  tone  and  usages  of  society ;  bi 

c^w.  they  are  not,  on  that  account,  to  be  held  as  insane 
because  the  singularity  for  which  they  are  distil 
guished  is,  with  them,  a  natural  quality,  and  m 
the  product  of  disease ;  and  from  the  very  unlike 
liness  of  their  manifestations  to  the  modes  of  feelin 
and  acting  of  other  men,  such  persons  are,  in  con 
mon  language,  said  to  be  eccentric.  It  is  true  tba 
on  the  principle  already  explained,  of  excess  in  siz 
of  some  organs  over  the  rest  being  favourable  to  th 
production  of  insanity,  eccentricity  involves,  al 
other  things  being  equal,  a  greater  than  usual  su( 
ceptibility  to  mental  derangement;  but  still  it  i 
not  mere  strangeness  of  conduct  or  singularity  c 
mind  which  constitutes  its  presence.  It  is  the  pre 
longed  departure^  without  an  adequate  external  causi 
from  the  state  of  feeling  and  modes  of  thinking  usuc 
to  the  individual  when  in  healthy  that  is  the  true  fee 
ture  of  disorder  in  mind  ;  and  the  degree  at  whic 
this  disorder  ought  to  be  held  as  constituting  in 
sanity,  is  a  question  of  another  kind,  on  which  w 
can  scarcely  hope  for  unanimity  of  sentiment  an 
opinion.  Let  the  disorder,  however,  be  ascertaine 
to  be  morbid  in  its  nature,  and  the  chief  point  i 
secured,  viz.,  a  firm  basis  for  an  accurate  diagnosis 
because  it  is  impossible  that  such  derangement  ca 
occur  unless  in  consequence  of,  or  in  connexion  witl 
a  morbid  condition  of  the  organ  of  miod  ;  and  thui 
the  abstract  mental  states,  which  are  justly  held 
indicate  lunacy  in  one,  may,  in  another,  speakia 
relatively  to  health,  be  the  strongest  proofs  of  pe 
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^ct  soundness  of  mind.     A  brusque  rough  manner,       ^^^^' 
'•^hich  is  natural  to  one  person,  indicates  nothing     Augu«i8th. 
^^  t  mental  health  in  him  ;  but  if  another  individual,      m^ay 
^"tiohas  always  been  remarkable  for  a  deferential       c*on. 
^^J)ortment    and    habitual    politeness,    lays   these 
^^^alities  aside,  and  without  provocation  or  other 
^d^uate  cause,  assumes  the  unpolished  forwardness 
o^  the  former,  we  may  justly  infer  that  his  mind  is 
^^  titer  already  deranged,  or  on  the  point  of  becom- 
^*^g  so.     Or,  if  a  person  who  has  been  noted  all  his 
*i  ffefor  prudence,  steadiness,  regularity,  and  sobriety, 
^^i<3dcnly  becomes,  without  any  adequate  change  in 
'^is  external  situation,  rash,  unsettled,  and  dissipated 
^  >^    his  habits,  or  vice  versa,  every  one  recognises  at 
^^nce  these  changes,  accompanied  as  they  then  are 
"y  bodily  symptoms,  as  evidences  of  the  presence  of 
disease  affecting  the  mind,  through  the  instrumen- 
tality of  its  organs.     It  is,  therefore,  not  the  abstract 
^ot  or  feeling  which   constitutes  a  symptom ;  it  is 
^Ae  departure  frovi  the  natural  and  healthy  charac* 
^^^f  temper^  and  habits  that  gives  it  this  meaning ; 
*^d  in  judging  of  a  man's  sanity,  it  is  consequently 
^s  essential  to  know  what  his  habitual  manifestations 
"^^ere,  as  what  his  present  symptoms  are." 

According  to  this  learned  writer,  these  are  tests 
^^hich  may  be  well  applied  in  the  investigation  and 
determination  of  a  question,  whether  eccentricity 
^as  so  exceeded  its  bounds  as  to  verge  into  unsound- 
ness of  mind  ;  and  the  result  seems  to  be,  that  the 
^ame  acts  which  would  constitute  insanity  in  one 
Eccentric  individual,  might  not  do  so  in  another ; 
for  the  reason  that  the  minds  and  habits  of  the  two 
persons  might  be  differently  constituted. 
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1843.  The  Court  then  proceeded  to  consider 

August  8ih.  dence  in  the  cause,  and  finally  arrived  at  1 

MuD^rir  elusion,  that  the  will  should  be  admitted  to 

2^  The  costs  of  all  parties  to  come  out  of  the  a 
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^^^*  Butt  against  Fellowes. 

August  8th.  — 

Objection  to  a       This  wss  a  causc  of  Subtraction  of  chui 

church-lute* 

i«r,  That  a  sole  promoted  in  this  Court,  by  virtue  of  lettei 
^'nordnij"  quest,  by  Mr.  Butt,  as  churchwarden  of  th 
*'^^That,  ^f  Sandiacre,  in  the  county  of  Derby,  and 
^ucri^duf'  ^^  Lichfield,  against  Mr.  Fellowes,  an  in 
ciectioQ,  a  no-  and  parishioner. 

tice  signed  by  * 

the  churchwar.      The  Hbcl   pleaded   Article  one, — ^That, 
TtttrYVr^rosk!  year  1839,  the   parish  church  of  Sandia 
wM*an7i^aiid  ^^   ^^^^  of  repairs;   that,   on   the  28th  o 
°**3rd]Tbata    ^°  ^^^*  y^^^i  the  thcu  solc  churchwardcu, 
church-rate      parishioucrs  met  in  vestry,  pursuant  to  a 

was  excessive.     T        ,  .  ,  .  . 

Objections  legal  uoticc,  being  a  special  notice  of  the  ] 
A  church-rate  foT  which  the  vestry  was  summoned  ;  that ; 
Ifmad^foTde-  fivepcuce  in  the  pound,  having  been  mo^ 
peiMefof^an?"  secoudcd,  an  adjournment  was  moved  and  S( 
eal^^tithJir'h  ^°^  ^  ®^^^  ^^  hands  appearing  to  be  in  i 
such  expenses    the  amendment,  a  poll  was  demanded,  and  t 

may  have  been     ,       -  ,       «  t    i  [        nn  i     • 

incurred  before  the  5tn  of  July,  wheU  fifty-tWO  VOtCS  bciUg 

making  the  y  ^  o 

rate. 

SembU,    Notice  of  a  veslry  meeting,  for  making  a  church-rate,  maybe  given 
parishioner. 
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fti.^oor  of  the  rate,  and  no  vote  against  it,  a  rate  of       1843. 
fi  "^^epence  in  the  pound  was  carried  unanimously.         Augmt  stb. 

Article  two :  exhibited  a  copy  of  the  notice  which  Bm 
sj>^fied  minutely  the  repairs  for  which  the  rate  F*fI^wE». 
'^'^^  required,  and  it  alleged,  that  the  notice  had 
t^^en  duly  given,  pursuant  to  the  act  of  1  Vict.  c.  45. 
Article  three :  that,  at  the  time  of  making  the  rate, 
T.  Fellowes  was  an  inhabitant  of  the  parish,  occu- 
lt 3^iDg  lands  of  the  yearly  value  of  63/.,  and  was 
^"^  ^htly  and  equally  assessed  to  the  rate  in  respect 
^l^^reof. 

Article  four :  pleaded  the  entry  in  the  rate-book. 
Article  five :  that  Mr.  Fellowes  had  frequently 
■^^cn  requested  to  pay  this  rate,  and  had  refused. 

Article  six  :  that  Mr.  Fellowes  had  been  summoned 
^«fore  two  of  the  Justices  of  the  Peace  for  the  county 
^^^  Derby,  in  respect  of  this  rate  ;  that  he,  on  being 
^o  summoned,  objected  to  the  validity  of  the  rate ; 
^hat  the  Justices  were,  by  reason  thereof,  unable  to 
^cljudicate  on  the  rate,  and  the  question  of  its  validity 
'^'^as  adjourned  to  this  Court. 

Article  seven  :  that  Mr.  Fellowes  was  and  is  subject 
*o  the  jurisdiction  of  this  Court. 

Article  eight :  that  Mr.  Butt,  at  the  time  of  mak- 
ing the  rate,  was  sole  churchwarden  of  the  parish  of 
Sandiacre. 

This  libel  having  been  admitted,  an  allegation  in 
Answer  was  given  in,  on  behalf  of  Mr.  Fellowes, 
pleading. 

Article   one:    that  a   Mr.   Richard   Salt   acted 

as  sole  churchwarden  of  this  parish   during  the 

year  1838,  up  to  the  month  of  July  in  that  year. 

That,  in  the  said  month  of  July,  a  meeting  of  the 

parishioners  was,  in  fact,  held  at  a  public-house  in 
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1843. 

Aogustdth. 

Butt 

agatnH 

Fbllowbi. 


the  said  parish  (but  not  pursuant  to  any  legal  notice] 
on  the  subject  of  the  affairs  of  the  parish.  Thai 
differences  having  arisen,  the  meeting  prolonged  it 
sitting,  from  about  six  or  seven  o'clock  in  the  even 
ing,  until  about  two  in  the  following  morning 
That,  in  the  course  thereof,  the  said  Richard  Sal 
threw  the  parish  books  on  a  table,  and  said  '*  h 
would  be  churchwarden  no  longer ;  that  Williat 
Butt  (the  party  promoting  the  suit)  might  take  th 
books,  and  be  churchwarden  in  his  stead/'  Tha 
William  Butt,  from  such  time  assumed  to  be,  o 
acted  as,  sole  churchwarden  of  the  parish,  and  oi 
dered  repairs  and  alterations  in  the  church  am 
churchyard. 

Article  two:  That  on  Sunday,  the  24th  c 
March,  1839,  (the  same  not  being  Easter  Sunday, 
a  notice  was  affixed  on  the  door  of  Sandiacr 
Church,  as  follows  : 

*'  Notice  is  hereby  given,  that  a  public  meetiDj 
will  be  held  at  Mr.  Young's,  on  Thursday,  th 
28th  of  March,  at  seven  o'clock  in  the  evening 
to  appoint  a  guardian,  and  other  officers  for  th 
ensuing  year.  (Dated.)  Sandiacre,  March  24tl 
1839.     (Signed.)  Joseph  Stevens,  Overseer." 

That  such  meeting  was  held  on  the  28th  c 
March,  pursuant  to  such  notice,  and  to  such  node 
only ;  that  the  said  William  Butt  was  elected,  ( 
elected  at  all,)  churchwarden  of  the  said  parish  c 
Sandiacre  for  the  year  1839.  That  guardians  an 
churchwardens  are  not  used  in  the  said  parish,  ic 
differently  for  one  and  the  same  officer,  but  ths 
the  offices  are  separate  and  distinct,  and,  that  pu 
suant  to  such  notice,  a  guardian  was  duly  electe 
That  when  Mr.  Fellowes  (party  in  this  cause),  vn 
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before  the  magistrates,  on   the  summons  for  the       1843. 
non-payment  of  the  rate  sued  for  in  this  cause,  the    Aagmt  eth. 
said  William  Butt,  in  support  of  such  summons,        g^ 
stated,  upon  oath,  that  he  had  been  regularly  ap-     FEfLowE*. 
/>ointed  churchwarden  at  a  vestry  meeting,  held 
€^n  the  28th  of  March,  1839;  and  also  produced 
ta    the  magistrates  either  the  original,  or  a  copy 
oF  the  notice,  pursuant  whereto  the  vestry  meeting 
'^^fifcs  held. 

-Article  three :  That  the  pretended  vestry  meet- 
ictg,  for  making  the  rate  sued  for,  was  not  held  • 
P^-STsuant  to  any  due  or  legal  notice,  such  notice 
"Siting   been   signed    or    subscribed    by   the    said 
^^^V^illiam  Butt  only. 

Article  four:  That  the  pretended  rate  was,  in 

*^C5t,  made  in  order  to  defray  expenses  of  which 

^«e  greater  part  had  then  been  already  incurred, 

V although  not  by  the  parish)  many  of  which  had 

^^^    fact  been  incurred  previous  to  Easter,  1839,  as, 

^  nitongst  others,  for  repairs  to  a  road  leading  to  the 

^^«circh  doors,  and  to  the  church  wall;  which  were 

^11    completed  before  Easter,  1839.     That,  at  the 

I^^etended  vestry  for  the  making  thereof,  the  said 

^^,  Butt  stated,  that   he  wanted  40/.  to  pay  for 

alterations  previously  made,  and  23/.  to  complete 

^^ch  alterations;  and  he  refused  to  produce  any 

*^ill8  for  the  work  done,  or  to  furnish  any  estimate 

^^f  the  proposed  works. 

Article  five:  That  at  the  pretended  poll,  upon 
^^  in  respect  of  the  pretended  rate,  the  said  W. 
^utt,  provided  a  quantity  of  beef  and  ale,  and 
openly,  and.  publicly  declared,  that  they  were  for 
^  nose  who  voted  for  the  rate,  and  that,  rather  than 
*^^  beat,  he  would  stand  or  furnish,  at  his  own  ex- 
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^B43.       pense,  a  cask  of  gin  ;  and  that  on  any  poor  parish 
Augugfsth.    loner  polling  for  the  rate,  the  said  W,  Butt,  in  mos 
Burr        or  many  instances,  gave  him  a  ticket  entitling  thi 
Fif^owL     bearer  to  partake  of  the  beef  and  ale  (a). 

This  allegation  having  been  admitted,  an  allega 
tion  in  reply  was  given  in,  which  pleaded,  Artich 
one:  (in  contradiction  to  the  first  Article  of  th< 
last  allegation,)  That  the  meeting  of  the  parish 
ioners  of  Sandiacre,  in  the  month  of  July,  1838 
was  a  vestry  meeting  duly  convened  by  the  over 
seer  sending  round  a  person  to  the  houses  of  th( 
principal  parishioners  and  rate-payers  of  the  saic 
parish,  on  the  morning  of  the  day  on  which  th( 
said  meeting  took  place,  and  leaving  a  verba 
notice,  ''that  a  vestry  would  be  held  at  the  Rec 
Lion  public-house,  that  evening,  for  the  purpos* 
of  auditing  and  passing  the  churchwarden's  ac 
count,  and  electing  a  new  churchwarden/'  Thai 
such  had  been  the  mode  of  summoning  all  vestrie 
in  the  said  parish  from  time  immemorial.  Tha 
at  such  meeting  Richard  Salt  did  not  throw  anj 
books  on  the  table,  nor  express,  nor  conduct  himse^ 
in  the  way  alleged  ;  that  he  had  served  the  offic 
of  churchwarden  for  four  successive  years;  tha 
he  wished  to  resign,  and  did  resign.  That  h^ 
accounts  were  duly  audited  and  passed.  That 
parishioner  proposed,  and  Richard  Salt  seconds 
the  nomination  of  Mr.  Butt  as  churchwarden  fm 
the  ensuing  year.  That  no  other  person  was  prai 
posed  for  the  office,  and  Mr.  Butt  was  thereupcr 
unanimously  and  duly  elected  churchwarden,  air: 

(a)  The  admission  of  this  Article  was  opposed,  on  the  groand,  tH 
if  proredf  it  could  not  invalidate  the  rate.  The  Court  admitted  it,.^ 
haying  a  bearing  on  the  costa  of  the  suit  at  the  hearing. 
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on  the  following  day,  accompanied  by  Mr,  Salt,       1843. 
went  to  the  visitation  at  Derby,  and  was  duly  ad-    Auguhtsth. 
mitted  sole  churchwarden  for  the  said  parish.  b^ 

Article  two :  (in  contradiction  to  the  third  Ar-     yJf^olJL. 

tide  of  the  last  allegation,)   That    at   the  vestry 

meeting,  held  at  the  Red  Lion  public-house  on  the 

28th  of  March,  1839,  it  was  duly  proposed  and 

seconded,  that  Mr.  Butt  should  continue  in  the 

office  of  churchwarden   for  such   year ;  that  the 

motion  was  carried  unanimously,  no  other  person 

^iDg  proposed,  and  that,  in  the  month  of  July, 

JMLt.  Butt  was  again  duly  admitted  and  sworn  into 

'Che  office  of  churchwarden. 

Article  three :  (in  contradiction  to  the  fourth  Ar- 
ticle of  the  last  allegation,)  That  the  said  rate, 
xnade  on  the  5th  of  July,  1839,  was  made  solely 
'for  purposes  specified  and  set  forth  in  the  notice 
for  making  such  rate,  and  for  no  other  purpose 
"^^liatsoever ;  and  that  the  whole  of  the  repairs  and 
alterations  specified  in  the  notice  had  been  ordered 
AQd  directed  to  be  done,  and  that  William  Butt,  as 
dinrchwarden  of  the  parish,  had  been  monished 
^xid  directed  to  do  and  make  the  same,  by  the  Rev. 
^^'It.  Hey,  rural  dean  of  the  deanery  in  which  the 
I^arish  of  Sandiacre  is  situate,  after  a  personal  sur- 
^^ej  or  inspection  of  the  church  and  churchyard. 

Article  four  :  That  although  Mr.  Butt  had,  pre- 
^^iously  to  asking  for  the  rate,  caused  various  repairs 
*o  be  made  which  were  necessary  for  protecting  the 
^burchyard  from  desecration,  and  had  also  improved 
^Hc  approach  thereto,  yet  that  he  wholly  defrayed 
^he  expenses  of  all  such  repairs  from  his  own  pocket, 
^nd  no  part  of  the  expenses  hath  ever  been  defrayed 
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1843.       out  of  the  proceeds  of  any  church-rate,  made  in  t 
'iugustBtb.     upon  the  parish. 

5^  Article  five  :  (in  contradiction  to  the  fourth  Ai 

fTi!^wM.  tide  of  the  last  allegation,)  That  Mr.  Butt  state 
at  the  vestry  meeting,  at  which  the  rate  was  mad 
that  he  should  require  the  rate  for  the  purpose  < 
the  repairs  and  alteration  specified  in  the  notio 
and  which  repairs  and  alterations  he  then  state 
to  have  been  ordered,  by  the  rural  dean,  to  be  dom 
and  also  for  the  usual  incidental  expenses  of  tl 
church.  That  Mr.  Butt  never  did  refuse  to  pn 
duce  his  bills  against  the  parish,  but  he  did  stat 
that  he  had  no  bills  against  the  parish,  meanio 
thereby,  that  he  made  no  demand  on  the  churcl 
rate  for  any  expense  previously  incurred.  That  d 
estimate  was  demanded  by  any  person  at  sue 
vestry,  in  relation  to  the  rate  then  proposed  to  I 
made. 

Article  sjx  :  (in  contradiction  to  the  fifth  Artie 
of  the  last  allegation,)  That  the  parish  of  Sandiac: 
is  of  considerable  extent,  and  many  of  the  pari^ 
ioners  had  come  from  a  distance  of  between  t^ 
and  three  miles  to  attend  the  vestry,  and  Mr.  Bu 
did,  at  his  own  cost,  provide  bread  and  meat  aa 
some  ale  at  a  public-house,  but  not  with  referen 
to  particular  persons,  or  with  the  view  of  i 
fluencing  them  in  their  votes.  That  many  perse 
who  partook  of  such  refreshment  were  persons^ 
wealth  and  consequence  in  the  parish ;  that  oth^ 
were  persons  who  neither  resided  in  the  pari^ 
nor  voted,  nor  were  entitled  to  vote  on  the  questi. 
of  the  rate  ;  that  the  total  amount  of  the  cost  of  sw 
refreshment  was  one  pound  fifteen  shillings. 
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Publication  having  passed,  the  cause  was  argoed,       1843. 

l>y,  August  8ib. 

bUTT 

Haggard  and  Harding  for  the  churchwarden.  fku^wL 

Addams  for  Mr.  Fellowes. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  is  a  suit  for  subtraction  of  church-rate, 
I>i*onioted  by  Mr.  William  Butt,  one  of  the  church- 
"^^ardens  of  the  parish  of  Sandiacre,  in  the  county 
^>F  Derby,  diocese  of  Lichfield,  against  Mr.  Fellowes, 
a  parishioner  and  rate-payer  of  that  parish. 

The  sum  in  dispute,  between  the  parties,  is, 
1  ^.  65.  3^d. ;  the  rate  sued  on,  was  made  on  the 
Sth  of  July,  1839.  The  proceedings  in  this  cause 
<iommenced  in  the  month  of  March,  1841,  the  party 
defendant  having  been  summoned  before  two 
Justices  of  the  peace  on  the  22d  of  May,  1840. 

[The  Court  then  stated  the  proceedings  in  the 
^ause.] 

By  the  libel,  which  is  proved  by  the  witnesses 
examined  upon  it,  it  appears,  that  a  vestry  meeting 
"^as  held  in  this  parish  of  Sandiacre,  on  the  29th  of 
June,  1839,  pursuant  to  a  notice,  which  is  annexed 
to  this  libel ;  that  a  rate  was  proposed ;  that  every 
article  of  the  repairs  purposed  to  be  done  to  this 
church,  was   specifically  set  forth  in  the  notice; 
that  an  amendment  was  proposed ;  the  vestry  ad- 
journed, for  the  purpose  of  a  poll  being  taken ;  and 
^he  rate  afterwards  carried  by  a  majority  of  votes, 
^ken  at  a  poll,  on  the  10th  of  July  following, — 
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indeed,  carried  without  any  dissentient  vote  having 
been  recorded  against  the  rate. 

Now  the  notice  of  holding  the  vestry  is  as  follows : 

"  Notice  is  hereby  given,  that  a  vestry  meeting 
will  be  held  in  the  parish  church  of  Sandiacre,  on 
Friday,  the  28th  day  of  June,  next,  at  eleven 
o'clock,  in  the  forenoon,  for  the  purpose  of  granting 
a  church-rate,  at  Rvepence  in  the  pound,  for  de- 
fraying the  necessary  expenses  of  the  church,  and 
extending  the  churchyard  wall  round  to  Mr^^ 
Stanley's  garden-hedge,  for  spouting  the  south  side 
of  the  church,  and  for  taking  away  the  soil  from  thi 
north  and  south  sides,  to  prevent  it  being  so  dami 
and  also  for  two  casements,  one  to  be  put  in  th  ^«e 
south,  and  the  other  in  the  north  windows,  to  ventK^- 
late  the  same — (Signed)  William  Butt,  churctr:^- 
warden,  June  22d,  1839." 

Now  it  is  proved, — indeed  it  never  was  deniec^sdi 
that  this  was  the  notice  for  holding  the  vestry  mccgi^NSt' 
ing,  at  which  this  rate  was  made;  but  yet  thK=Ais 
Court  has  been  required  to  go  into  the  whole  of  tW^M^i^ 
evidence  on  this  point,  because  it  involves  all  tK'.^flthe 
circumstances  under  which  Mr.  Butt 'became  tK-^^the 
churchwarden  of  this  parish;  the  result  of  the  enr^  evi- 
dence, as  to  Mr.  Butt's  election,  is,  that  Mr.  F^*^el- 
lowes,  the  party  opposing  the  rate,   has  confus-^ssed 
two  of  the  meetings  in  this  parish;  he  has  m'..^c=3is- 
taken  what  took  place  at  a  vestry,  in  an  early  p^-^rt 
of  the  year  1838,  for  what  took  place  when  i/>^lr. 
Butt  was  first  elected  churchwarden,  at  the  me^    "^t- 
ing  at  the  Red  Lion  public-house,  in  the  month        of 
July,  1838  ;  Mr.  Salt  has  completely  disproved  C^e 
first  Article  of  the  allegation  of  Mr.  Fellowes. 

It  has  been  admitted  in  argument,  that  a  gr^Bt 
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portion  of  this  case  depends  on  what  took  place  at      1843. 
that  meeting  in  July,  for  from  that  time  Mr.  Butt    August  8th. 
beg[an  to  act  as  churchwarden  ;  and  I  think,  also,  it        h^ 
waB  admitted,  that   Mr.   Salt  does  disprove  the     FEf!!i»wL 
acooont  of  what  took  place  at  such   meeting,  as 
stated  in  the  6r8t  Article  of  Mr.  Fellowes's  allega- 
tion;   Mr.   Salt  deposes, — "That    he    was    sole 
ohorchwarden  of  this  parish,  up  to  July,  1838,  that 
io  that  month  he  gave  up  the  office,  and  Mr.  Butt 
^ook  it  for  the  remainder  of  the  year ;  that  he  gave 
^t.   up  at  a  meeting,  held  at  a  public-house  in  the  * 
parish  ;  that  he  had  previously  determined  to  give 
^p  the  office,  and  called  the  meeting,  in  order  to 
Rive  it  up,  and  pass  his  accounts : — he  says, 

"  I  put  up  a  notice  on  the  church-door, — calling 

^^e  meeting,  but  not,  as  I  best  recollect  stating  in 

*^  notice,  what  the  object  of  the  meeting  was. 

^-^^ere  were  no  differences  at  the  meeting  ;  accord- 

^  ^g  to  my  recollection,  it  is  not  the  fact,  that  at  this 

^^eeting,  I  threw  the  parish  books  on  the  table,  and 

^id,  •!  would  be  churchwarden  no  longer,  but 

^at  Mr.  Butt,  if  he  pleased,  might  take  the  books, 

tud  be  churchwarden  in  my  stead ;'  nothing  of  the 

ort  took  place  at  the  meeting  in  question ;  there 

ad  been  a  stormy  meeting  in  the  parish,  in  the 

iinuary  before,  which  was  kept  up  to  a  very  late 

oor  in  the  morning,  and  at  which  differences  took 

'ace  between  Mr.  Butt,  and  some  of  the  parish- 

aera;  and  that  meeting,  I  suppose,  has  been  con- 

mded  with  the  meeting,  in  July,  when  I  gave  up 

'  office.     That  meeting, — the  one  in  July, — was 

te  peaceable;  it  did  not,  I  think,  last  later  than 

Q  seven  to  about  ten  o'clock,  as  I  best  recollect. 

nous  to  it,  Mr.  Butt  and  I  had  talked  the  mat- 

^L.   III.  Y  T 
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ter  over  as  to  my  giving  up  the  office  of  church- — 

^th.  warden,  and  he  had  partly  agreed  to  take  it»  and^  i 
r  at  the  meeting,  I  declared  my  intention  of  giving  i^M 
up,  and  then  it  was  arranged  that  Mr.  Butt  shoul£^j 
take  i( ;  it  was  all  done  as  peaceable  as  possible  a.^^ 
the  meeting.  I  did  not  give  up  the  books  at  th^::^ 
meeting;  I  took  them  back  home  with  me, 
gave  them  up  to  Mr.  Butt,  some  time  after, 
the  day  after  the  meeting  I  went  over  with 
Butt  to  Derby,  and  he  was  initiated  as  churc'^^s^j 
warden  of  Sandiacre.  Directly  Mr.  Butt  becac^Ho 
churchwarden,  he  commenced  laying  out  mon^^e« 

in  repairing  the  church,  altering  the  churchyan td, 

and  such  like." 

Now  this  witness  is  produced  to  prove  the  ^Snt 
Article  of  the  allegation  of  Mr.  Fellowes,  he  is     ibe 
party's  own  witness ;  it  is  quite  clear  that  this  iBnt 
Article  of  the  allegation  is  not  true ;  the  meeW^ng 
was  called,  by  a  notice,  which  Mr.  Salt  himselF  pur 
up  on  the  church-door, — a  notice,  that  a  veflrtiy 
would  be  held ;  and  a  meeting  was  accordioglf 
held,  when  Mr.  Salt  gave  up  his  office,  on  a  eondi- 
tion,   or  arrangement  that  Mr.   Butt  should  be 
churchwarden   for  the    year   ensuing;    that  Mr. 
Butt  was  elected  or  admitted,  without  any  opposi* 
tion  to  his  election,  into  the  office  of  churchwaidesi 
for  the  remaining  part  of  the  year  1838,  and  ptf 
of  1839^    This  meeting  was  regularly  called,  b 
affixing  a  notice  on  the  church-door.     It  appear 
by  the  whole  of  the  evidence  in  the  cause,  and 
examining  the  books  of  the  churchwarden's 
counts,   and   appointment  of  new  churchwarv 
that  parties  once  elected  continue  in  office  by 
consent,  if  not  actually  re-elected,  until  they  c 
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to  retire,  or  are  dismissed.   [The  Court  read  certain  1843. 

30tries  from  one  of  the  parish  books,  produced  in  August  suu 

he  cause,  in  order  to  show  the  practice  prevailing  iiin 

15  to  electing  churchwardens.]  Fe?^wm. 
A  meeting,  in  July,  1838,  is  called  by  Mr.  Salt, 

16  wished  to  resign,  and  he  resigns  the  office  of 
ibarchwarden  ;  his  accounts  are  audited ;  and  Mr* 
3att  was  appointed  churchwarden,  and  was  on  a 
labsequent  day  presented  to  the  archdeacon,  at  the 
risitation,  and  sworn  in  to  the  office.  Here  then  is 
nimd  facie  evidence  of  Mr.  Butt  being  church- 
prarden,  and  the  first  act  he  does,  is  to  improve  the 
church  and  churchyard;  he  altered  the  road 
leading  to  the  church;  he  put  up  some  gates; 
repaired  an  old  door,  and  removed  it  to  the  porch 
of  the  church,  where  there  had  been  previously 
mly  a  gate,  and  this  gate  in  so  bad  a  state  that  cattle 
were  enabled  to  get  into  the  porch  of  the  church. 

I  think  the  appointment  of  Mr.  Butt  to  be  church- 
warden, was  quite  sufficient  to  justify  him  in  exe- 
eating  such  duties.  Without  resorting  to  cases  or 
anthorities,  he  was  churchwarden,  de  facto;  it  is 
For  the  other  party  to  make  out  his  case ;  he  must 
ahewy  to  the  satisiaction  of  the  Court,  that  Mr.  Butt 
avas  not  duly  appointed ;  Mr.  Butt  clearly  was 
BMtii^  as  churchwarden,  defacto^  there  was  quite 
aafficient  an  appointment  to  enable  him  to  discharge 
«u^  daties  as  these. 

Thus  matters  remained  in  this  parish  until  March, 
1830,  when  a  public  meeting  of  the  parishioners 
^  place,  at  which  it  was  proposed,  that  Mr.  Butt 
iboold  be  churchwarden  for  the  ensuing  year,  this 
Vii  seconded,  and  agreed  to  unanimously ;  this 
ajqiears  on  the  minutes  entered  in  the  parish  book, 

Y  y2 
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_  ^^^^'^^^h^ch  was  brought  before  the  Court,  on  the  motion  ,»:^ 
Aagoit  8tb.    of  the  proctor  for  Mr.  Fellowes. 

h!^  Now  it  has  been  said,  that  Mr.  Butt  was  nota^^^ 

feS^^    legally  appointed  to  this  office,  inasmuch,  as  th^  ^^^ 
notice  to  call  this  meeting  was  signed,  not  by  Mr-s-  j 
Butt,  as  churchwarden,  or  by  Mr.  Salt,  as  churchc^^i 
warden,  but  by  Joseph  Stevens,  as  overseer.     [ThsriB'*!! 
Court  read  the  notice,  ante,  p.  682.]    It  is  admitte^^s^ei 
that  the  vestry*  meeting  was  called,  and  met  w^       Ji 
pursuance  of  this  notice,  and,  that  at  such  vestr-^r^, 
Mr.  Butt  was  elected  churchwarden,  but  it  h^r^^ 
been  contended,  that  this  is  not  a  notice  for  t^^^Mbe 
election  of  a  person  for  the  office  of  chnrchwarde^^x^^ 
in  this  parish  ;  that  the  word  is  guardian,  and  thTr?^/ 
guardian  is  not  synonymous  with  church wardc —  n; 
admitting  that  to  be  so,  this  notice  is  to  electa  a 
guardian  and  other  officers ;  and  it  has  been  prov^^, 
that  at  this  meeting,  thus  called,  not  only  waJ9  a 
guardian  of  the  poor  appointed,  but  also,  overseers 
of  the  poor,  a  constable,  and  a  surveyor  of  highway  • 
At  this  meeting,  Mr.  Butt  was  elected  into,  or  con- 
tinned  in  the  office  of  churchwarden; — for,  as    1 
have  before  remarked,  it  appears,  by  the  book  pr«>" 
duccd,  that  having  once  acted  in  the  office,  he  coul^ 
only  be  dismissed  from  it  by  resignation,  or  election        i 
of  another  person  ;  at  all  events,  it  seems,  he  woul<'       .^ 
remain  three  years  in  office.  ^ 

I  am  of  opinion  that  this  was  a  legal  notice ;  '^  ^ 
might  have  been  more  regular  if  it  had  been  ^  .^ 
elect  **  a  guardian,  a  churchwarden,  and  otb^''  Q 
officers;*'  but  I  must  look  to  what  has  been  the  ^ 
custom  in  this  parish,  which  is,  that  when  a  party  ^ 
has  acted  in  the  office  he  is  to  continue,  unless  ^^ 
resigns,  or  the  parish  elect  somebody  else.   Now  ^^^       %^ 
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evidence  of  Mr.  Stevens  shews,  that  the  course  of      1843. 
electing  officers,  has  been  as  I  have  stated ;   upon    August  eth. 
the  first  article  of  Mr.  Butt's  allegation,  he  says,  bvit 

"I  was  an  inhabitant  of  the  parish  of  Sandiacre     fbiSow'L. 
from  1831  down  to  1841 ;    I  was  one  of  the  over- 
seers of  the  parish  during  the  year  ending  Lady-day 
183*2,  and  again  during  two  years  ending  Lady-day 
1838,  and  1839.     I  heard,  at  the  time,  of  the  parish 
meeting  held  at  Sandiacre  in  the  month  of  July, 
1838,  at  the   Red   Lion   public-house,   at  which 
meeting    Mr.    Butt   was    first   appointed   church- 
warden, but  I  was  not  present  at  that  meeting.     I 
did  not  convene  the  meeting  myself,  I  believe,  that 
the  same  was  convened  by  Mr.  Salt,  the  then  church- 
warden, in  the  mode  in  which  meetings  of  the  kind 
were  usually  summoned,  during  my  knowledge  of 
Sandiacre.     Such  meetings,  which  were  considered 
vestry  meetings,  were  usually  so  summoned  and 
ooDwened,  during  such  time,  by  the  churchwarden, 
after  he  had  been  in  office  twelve  months,  or  longer^ 
sending  a  person  round  to  the  principal  rate-payers^ 
and  to  the  persons  who  were  in  the  habit  of  attending 
the  parish  meetings  there,  to  say  that  the  meeting 
would  be  held  at  a  certain  time  and  place,  which 
was  frequently  in  the  evening  of  the  same  day  on 
which  the  notice  was  given,  and  usually  at  the  Red 
Lion  inn;   and  to  intimate  that  the  churchwarden 
would  then  give  up  his  accounts,  and  that  the  rate- 
payers and  parishioners  must  attend  and  appoint  a 
fresh  churchwarden ;  such  notice  was  merely  a  verbal 
one.     I  believe  that  Mr.  Salt  had  at  that  time  served 
llie  office  of  chnrchwarden  for  several  years." 

Upon  the  second  Article,  '*!  was  present  at  the 
vestry  meeting  held  on  the  28th  of  March  1839;  it 
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^^^*  was,  on  that  occasion,  proposed  by  Mr.  John  Sheets, 
Attgoitsui.  ^}|g  elder,  a  resident  parishioner  and  rate-payer  in 
Butt  the  parish,  that  Mr.  Butt  should  continue  in  the 
FiLLowM.  oflBce  of  churchwarden  for  the  then  existing  year ; 
such  motion  was  then  carried  unanimously,  without 
one  dissentient  voice  that  I  heard ;  I  was  present 
throughout  the  whole  of  the  meeting.  I  am  certain 
that  no  other  person  was  proposed  as  churchwarden 
for  the  ensuing  year  at  such  vestry  meeting :  had 
any  other  person  been  proposed  I  should  have  heard 
of  it.  Overseers  of  the  poor,  a  guardian  of  the 
poor,  and  a  surveyor  of  the  highways  were  also 
appointed  at  the  said  meeting,  and  the  quarterly 
accounts  of  the  said  parish  were  then  examined.  I 
have  no  doubt  that  Mr.  Butt  afterwards  went  to  the 
visitation  at  Derby  for  the  purpose  of  again  being 
duly  admitted  as  churchwarden  of  Sandiacre,  after 
his  re-election  to  that  office." 

To  the  fourth  interrogatory.  '*  Upon  my  oath 
such  had  been  the  mode  of  summoning  all  vestries 
in  the  said  parish  from  time  immemorial,  such  was 
the  mode  of  summoning  then  from  long  before  the 
time  when  I  was  bom.  Upon  my  oath  it  is  not  the 
fact,  that  although  meetings  of  the  parishioners  had 
in  fact  been  sometimes  so  called  to  consult  about  the 
highways,  the  relief  of  the  poor,  and  other  such 
subjects,  yet  that  such  were  not  meetings  at  which 
matters  relative  to  the  church  were  usually  trans- 
acted. I  will  swear,  that  churchwardens  were 
elected  at  meetings  of  the  parishioners  so  convened. 
I  will  swear,  that  church-rates  were  usually,  if  not 
invariably,  made  at  meetings  so  convened." 

To  the  seventh  interrogatory.  "  I  know  that  the 
producent  was  elected  churchwarden  for  the  year 
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1839^  at  a  public  meeting  of  the  parishioners  of  that      IMS. 
parish,  in  fact  held  at  the  Red  Lion  public-house,  in    Angunauu 
the  evening  of  Thursday  the  28th  of  March.    That       ^ 
meeting  was  convened  on  the  previous  Sabbath  day.     y*f^"^Ijg. 
Upon  my  oath  it  was  not  duly  convened  by  the 
overseer  sending  a  person  round  to  the  houses  of  the 
principal  parishioners  and  rate-payers  of  the  said  < 

pariah  on  the  morning  of  the  day  on  which  the 
meeting  took  place,  and  leaving  a  verbal  notice,  that 
a  vestry  would  be  held  at  the  Red  Lion  public-house, 
and  thereto  adding  for  what  purpose  it  would  be 
held,  although  such  had  been  the  mode  of  sum- 
nM>Ding  all  vestries  of  the  said  parish  from  time  im- 
memorial; it  was,  on  the  contrary,  convened  by 
fixing  a  notice  on  the  door  of  the  church.  I  signed 
the  notice  as  overseer  and  fixed  it  up  myself." 

It  was  at  this  meeting  so  held,  that  the  con- 
tinuation of  Mr.  Butt  in  the  office  of  churchwarden 
was  proposed  and  carried  unanimously. 

Now  upon  this  evidence  I  am  not  prepared  to  say, 
that  Mr.  Butt  was  not  legally  elected  churchwarden 
in  1839;   or  even  in  1838;   and  if  so,  and  if  he 
continued  in  office  until  a  new  churchwarden  was 
sworn  in  by  the  archdeacon,  I  am  of  opinion,  that  his 
election  has  not  been  shewn  to  be  illegal ;  but  on 
tiie  contrary,  looking  to  all  the  circumstances  of  the 
election  in  this  parish  in  1838,  and  that  he  was 
<iiily  admitted  in  1839,  and  sworn  in,  I  think  this 
S^ts  rid  of  the  objection  to  the  rate ;  because  the 
<^l>jection  is,  that  Mr.  Butt  was  not  duly  elected ; 
^liat  the  notice  for  making  the  rate  was  not  duly 
signed;   that  the  parties  went  away  because  they 
bought  Mr.  Butt's  election  was  illegal,  and  there- 
fore the  notice  given  by  him  was  not  legal ;  and  the 
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^8^3.      vestry  not  duly  summooed.     If  the  election  was  not 
August  8th.    a  valid  electioiii  and  if  the  notice  was  ugned  by 
Mr.  Butty  or  by  any  other  individual,  would  a  rate 
made  in  vestry  be  therefore  illegal?  I  am  not  aware 
that  it  is  absolutely  necessary,  that  a  vestry  meeting 
for  making  a  church-rate  should  be  called  by  the 
churchwarden ;   that  it  may  not  be  called    by  a 
parishioner  who  is  not  a  churchwarden:   suppose 
Mr.  Salt  had  continued  in  office,  and  had  died, 
who  could  in  such  case  have  called  a  vestry  meeting  ? 
suppose  Mr.  Salt  had  been  too  ill  to  call  a  meeting, 
would  a  meeting  called  by  another  parishioner  be 
illegal  ?  I  know  of  no  law  which  makes  it  essential 
that  a  vestry  meeting  should  be  called  by  a  church- 
warden. 

In  the  case  of  Dawe  v.  WiUiams  (a),  it  is  cer- 
tainly said,  *'  that  vestries  for  church  matters  are 
regularly  to  be  called  by  the  churchwardens,  with 
the  consent  of  the  minister."  No  doubt  the  church- 
wardens are  the  proper  persons  to  call  such  a  meet- 
ingy  but  that  case  does  not  establish,  that,  if  any 
other  person  calls  a  vestry,  it  is  not  a  legal  meeting. 
That  was  a  case  of  a  proceeding,  by  articles,  against 
a  parishioner,  for  reading  a  notice  for  a  vestry 
meeting  during  divine  service,  without  due  au- 
thority. The  criminal  charge  did  indeed  contain 
an  averment,  that  the  defendant  had,  on  a  certain 
Sunday,  during  the  time  of  divine  service  in  church, 
he  not  being  a  churchwarden,  overseer,  or  officer 
of  the  parish,  entered  the  porch  of  the  church,  and 
affixed  on  the  doors  of  the  church  a  written  notice, 
to  this  effect :  '^  Take  notice,  that  a  vestry  will  be 


(a)  2 Add.  130.     Seep.  139. 
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hield  in  this  church  on  Friday  next,  at  three  o'clock,  1843, 
o  choose  new  churchwardens  in  the  place  of  the  Augu&i  sth. 
present;*'  this  purported  to  be  signed  with  the  Burr 
lames  of  the  churchwardens  and  overseers.  But  Filto^M. 
bis  was  not  all, — the  material  part  of  the  charge 
bllows:  "That  he,  the  said  H.  Williams,  then 
entered  the  said  church,  accompanied  by  Adam 
MIoiton,  an  inhabitant  of  the  said  parish,  and, 
laving  taken  his  seat  with  the  said  Adam  Morton, 
0  his  pew,  did,  during  the  time  of  divine  service 
;tierein,  and  immediately  after  the  Rev.  Charles 
Lacy,  the  minister  then  officiating  in  the  said 
rhureb,  had  concluded  reading  the  Nicene  creed, 
itand  up  in  the  said  pew,  and,  not  regarding  the 
^acredness  of  the  place  in  which  he  then  was,  and 
iv^ithout  any  lawful  authority  whatever,  did,  irreve- 
rently, read  aloud  a  notice,  in  the  words,  or  to  the 
[>T*ecise  effect,  of  the  said  written  notice,  so  affixed, 
^s  aforesaid,  on  the  door  of  the  said  church, — and 
iid,  moreover,  then  and  there,  irreverently  and 
iKidecently  chide  and  brawl,  in  the  presence  and 
hearing  of  the  congregation  then  assembled  in  the 
^^id  church, — and  did,  thereby,  and  by  so  reading 
^lood  the  said  notice,  as  aforesaid,  interrupt  the 
performance  of  divine  service,  create  a  great  dis- 
turbance in  the  said  church,  and  give  great  offence 
to  the  congregation  assembled  therein." 

Sir  J.  Nicholl  held,  that  a  parishioner  had  no 
ngfat,  during  the  time  of  divine  service,  and  of  his 
own  authority,  to  publish  such  a  notice — or,  in- 
deed, any  other  notice — in  the  church.  1  am  not 
awiu'e  that,  in  that  case,  the  Court  held,  that  a 
vestry  meeting  called  by  any  other  person  than  a 
churchwarden  would  be  illegal  in  itself:  I  think 
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1843.       the  inference  drawn  from  that  case  arises  upon  a 
Aagust  8th,    misunderstanding  of  the  law  there  laid  down. 

5^  This  was  a  rate  carried  by  vote.     Mr.  Butt,  who 

F^wL     ^^^^  ^^^  meeting,  was  churchwarden  de  facto 
and,  as  I  think,  dejure. 

Another  objection  to  the  rate  is  this : — That  this 
rate  was  made  at  a  time,  after  certain  works  bad 
been  done  by  order  of  Mr.  Bntt,  before  he  was 
admitted  into  office,  in  1839,  and  it  has  been  con- 
tended, that  this  rate  was  intended  to  cover  that 
expense,  and  it  has  been  argued,  under  the  au- 
thority of  Chesterton  v.  Farlar  (a),  to  be  retro- 
spective and  excessive,  because  made  for  a  larger 
sum  than  was  wanted  for  the  repairs  directed  to  be 
done  by  the  rural  dean. 

Now  the  Rev.  Samuel  Hey,  the  rural  dean,  has 
been  examined ;  he  states,  that  he  visited  this 
church  and  churchyard  on  the  ISth  of  June,  1839; 
he  says,  *'  I  found  them  in  the  most  wretched  con 
dition,  and  I  saw  Mr.  Butt,  the  then  churchwarden 
of  Sandiacre,  and  I  recommended  and  directed 
him  (I  have  not  the  authority  to  order  or  monish 
him)  to  have  certain  repairs  and  alterations  done 
and  made.  The  roof  was  not  waterproof^  and  I 
found  the  rain  fell  through  into  the  interior  of  the 
church.  [The  rural  dean  specified  the  defects.] 
The  notice,  (June  22nd,  1839,)  now  produced  to 
me,  is  a  correct  and  fair  specification  of  what  I 
directed  Mr.  Butt  to  have  done.  I  strongly  reeom- 
mended  him,  as  churchwarden,  and  urged  him  to 
have  it  done." 

Here,  therefore,  the  rural  dean  directed  certain 
repairs  to   be   done;  and    the    notice,    calling  a 

(a)  1  Curt.  364 ;  2  Moo.  P.  C.  C.  335. 
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vertry  for  making  a  rate  to  defiray  the  expense       1843. 
of  the  repairs,  specified  what  those  repairs  were    Aogmtsth. 
to  be,  and,  therefore,  what  was  done  under  those       hm 
circamstances,  was,  I  think,  properly  done.     The     fum^ 
repairs  were  done  after  Mr.  Butt  had  been  sworn 
into    office.     The    objection,     however,    is,    that 
certain  other  expenses  had  then  already  been  in- 
oirred  for  previous  repairs ;  but  still  even  these  were 
repairs  for  the  accommodation  of  the  parishioners, 
SQch  as  appear  to  me  to  be  absolutely  necessary. 
They  clearly  come  within  the  range  of  the  duties 
of  a  churchwarden;  and,  therefore,  the  only  ques- 
tion  (all  these  being  necessary  repairs)   is,  sup- 
posing Mr.  Butt  had  made  a  rate  for  such  purposes, 
or  for  defraying  such  expenses,  whether  it  would  be 
a  retrospective  rate  ?  and,  if  retrospective,  whether 
excessive  ?    Now,  if  this  is  to  be  made  an  objection, 
^  think  the  particulars  in  which  the  excess  consists 
^bould  be  specified.      I   find,   on  inspecting  the 
^^lance  of  th^  accounts  of  Mr.  Salt,  that  he  had 
^ot  collected  the  whole  of  a  previous  rate,  and  had 
'^^n  unable  to  collect  it.     Now,  if  there  was  any 
P^rt  of  a  previous  rate   uncollected,  there  might 
^«ve  been — ^I  do  not  say  there  would — ^from  that 
^^^B^rce,  from   that   uncollected   rate,   sufficient  to 
^^fray  the  expenses  of  the  repairs  made  before  Mr. 
^mitt  was  elected  churchwarden,  in  1839, — I  am 
^ot  now  considering  the  fact  that  he  was  previously 
^^iring  the  office  de  facto.    All  that  was  done,  as 
^^spects  the  repairs,  seems  to  me  to  have  been  pro- 
perly done,  and  to  be  the  proper  subject  of  a  church- 
^^te;  but  I  am  now  considering  the  question  as 
from   the  time  when  Mr.  Butt's  formal  election 
^ook  place,  namely,  from  March,  1839.     I  am  not 
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1843.       quite  able  to  make  out^,  from  Mr.  Salt's  balance^ 
AaguM  8th.    what  was  the  amount  actually  collected  by  hini,  or 
i^       what  was  paid   over  by  him   on  account  of  the 
FtfToTRs.     P^i^sh.     It  may  be  very  true,  that  the  balance  of 
evidence  may  be  the  other  way,  but,  if  the  state- 
ment on  behalf  of  Mr.  Fellowes  be  correct,  namely, 
that  Mr.  Butt  did  say,  that  he  should  require  a 
sum  of  40/.,  to  pay  for  expenses  already  incurred, 
and  23/.  for  malting  the  alterations  ; — taking  the 
balance  of  the  evidence  to  be  so, — is  it,  on  this 
assumption,  shewn  that  the  rate  is  excessive  ;  that 
it  is  more  than  sufficient  to  defray  the  expenses 
ordered  by  the  archdeacon? — if  not,  surely,  the 
rate  is  not  invalid,  as  being  a  retrospective  rate. 

If  the  rate  be  excessive,  the  excess  shonld  be 
shewn ;  the  principle  on  which  this  depends,  was 
decided  in  Chesterton  v.  Farlar.  A  church-rate 
was  objected  to  on  the  ground  that  it  was  an  ex- 
cessive rate ;  and  it  was  held  to  be  so.  There  was 
an  appeal  from  this  decision  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  The  judgment  of  that 
Court  was  delivered  by  the  learned  Chief  Judge  of 
the  Court  of  Bankruptcy ;  he  says,  (a) — *•  Now,  it 
is  here  admitted  and  alleged  by  the  churchwardens, 
that  the  rate  in  question  was  expressly  and  avowedly 
made  for  the  purpose  of  providing,  not  only  for  the 
expenses  of  the  current  year, — to  all  of  which  their 
Lordships  are  of  opinion  it  might  be  legally  applied, 
whether  incurred  before  or  after  the  making  of  the 
rate, — but  also  for  the  liquidation  of  outstanding 
demands  against  the  parish,  incurred  during  former 
years,    that  is   to  say,  for  the  repayment  to  the 

(a)  2  Moo.  p.  C.  C.  p.  339. 
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guardians  of  the  poor  of  the  sum  of  265/.,  borrowed       1843, 
from  them  in  the  year  1 832,  and  of  a  further  sum    Angmt  eth, 
€)f  between  2000/.  and  3000/.,  being  the  amount  of       Butt 
debts  incurred  by  the  parish  in  former  years.  f^IISlo'wm. 

Their  Lordships  are  of  opinion,  that  this  allega- 
^on  is  not  only  not  admissible,  as  presenting  any 
ainswer  to  Mr.  Farlar's  defence,  but  that  the 'facts 
sieged  in  it  afford  a  complete  answer  to  the  whole 
suit,  by  establishing  the  illegality  of  the  rate.  It  is 
^nie  the  rate  is  good  upon  the  face  of  it,  and  it  is 
^2ilso  true  that  such  a  rate  would  not  be  vitiated, 
^cdthough  one  of  its  objects  might  have  been  to 
:x^mburse  the  churchwardens  for  expenses  incurred 
l)y  them  during  the  current  year. 

This  was  admitted  in  the  case  of  a  poor-rate  in 

^awneif^s  case  (a)  and  a  similar  rule  has  been  applied 

^0  the  case  of  church-rates.     Rex  v.  Chapel-wardens 

^fSaworth  (6),  Rex  v.  Sillifant  (c),  and  Lanchester 

-^.  Fricker  (rf). 

But  the  main  object  of  this  rate  is  to  repay  money 
^^NHTOwed,  and  to  pay  debts  incurred   in   former 
^ears ;  and  though  the  defect  does  not  appear  upon 
^he  face  of  the  rate  as  it  did  in  the  case  of  Rex  v. 
IVaoell  (e)  and  Tawney's  case^  yet  where  a  rate  upon 
^^e  face  of  it  purports  to  be  what  it  really  ought  to 
Tbe,  a  rate  for  the  expenses  of  the  current  year,  but 
Is  made  for  a  sum  avowedly  larger  than  is  necessary 
ibr  that  purpose,  with  a  view  to  enable  the  church- 
"wardens,  out  of  the  monies  levied,  to  pay  off  debts 
incurred  in  former  years — the  rate  becomes  ex- 
cessive, and  therefore  illegal,  according  to  the  prin- 

(a)  2  Salk.  531.        (&)  12  East,  556.        (c)  4  Ad.  &  Ell.  354. 
(d)  1  Bing.  201.      (e)  Douglas,  116. 
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1848>      ciple  kid  down  by  Sir  G.  Lee,  in  Brettdl'^.  Wihmdt 
Avgnitatii.    and  King  (a). 

Bm  It  must  be  shewn  that  a  rate  is  excessive.    What 

¥^!^wM.  i^  t^6^^  to  shew  to  me  that  the  sum  of  632^  is  uMre 
than  sufficient  to  deiray  the  expenses  of  the  current 
year  between  the  mondis  of  March  and  June  ?  If 
the  rate  is  excessive,  the  excess  must  be  shewn ; 
it  is  not  the  possibility  or  the  probability  that  the 
money  collected  will  be  misapplied,  which  makes 
a  rate  excessive;  and  there  is  nothing  here  to 
shew  what,  in  the  sum  demanded,  is  beyond  what  is 
required  for  the  expenses  of  the  current  year. 

I  think  the  Court  is  entitled— I  think  Mr.  Butt 
is  entitled,  to  have  it  satisfietctorily  proved,  that  the 
rate  is  excessive ;  and  not  a  mere  assertion  that  it 
is  more  than  sufficient  to  meet  the  expenses  of  the 
current  year,  that  is,  between  March,  1839,  and 
March,  1840. 

Under  all  these  circumstances,  I  think  thb  rate 
is  a  valid  rate,  and  that  Mr.  Butt  is  entitled  to 
payment  of  this  sum,  unless  it  be  shewn  to  be  ex- 
cessive ;  if  the  rate  be  not  excessive  in  itself,  it  does 
not  become  an  illegal  rate  merely  because  a 
churchwarden  may  intend — a  &ct  not  to  be  pre- 
sumed— to  repay  himself  out  of  it,  expenses  in* 
curred  in  a  previous  year. 

There  is,  however,  a  circumstance,  which  I  am 
sorry  to  see  in  any  case ;  I  allude  to  the  account  of 
the  treating,  it  certainly  does  appear  that  many  of 
the  poor  persons  of  this  parish  who  voted  in  favour 
of  the  rate  were  refreshed ;  I  say,  that  this  is  a  cir- 
cumstance which  the  Court  is  sorry  to  see ;  but  it 

(a)  2  Rep.  t  Lee.  548. 
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does  not  necessarily  vitiate  the  rate ;  but  still  the       1843. 
Court  cannot  see  such  a  practice  taking  place  in  a    Aogwt  stb. 
parish  without  expressing  its  disapprobation  of  it.  buit 

I  think  this  rate  is  a  valid  rate  in  itself,  and  that     f^^. 
3fr.  Fellowes  is  liable  to  pay  it ;  but  I  am  not  pre- 
jmred  to  say,   that  I  shall  condemn  him  in  the 
^whole  of  the  costs;    in  some  part  I  necessarily 
-most  condemn  him. 

[On  being  informed  that  the  plaintiff's  costs 
^would  amount  to  about  three  hundred  pounds,  the 
<]!ourt  condemned  Mr.  Fellowes  in  the  sum  of  75/. 
expensarum.] 


The  Office  of  the  Judge  promoted  by 
TiTCHMARSH  ogomst  Chapman.  1843. 


Not.  nth. 


On  the  20th  day  of  May,  1843,  a  decree,  founded  3  &  iy^u  c. 
on  letters  of  request  from  the  Bishop  of  Ely,  issued  2^«^tt* 
from  this  Court,  citing  the  Reverend  William  ^^*^., ,. 
Herbert  Chapman,  clerk  in  holy  orders,  rector  of  gymamforany 

Tfc  .  ^^  .  onence  against 

Baaingboume,  in  the  county   of  Cambridge,  to  tbaiawtEccie. 

1  .11*.  liaitical.  shall 

appear,  and  answer  to  certain  heads,  positions,  or  be  commenced 

interrogatories,  and  more   especially,   for  haying  JSlSTfiSSthe 

within  the  said  diocese  of  Ely,  offended  against  the  STo*^-^ 

iaws  ecclesiastical,  by  refusing  a  second  time,  to    .9*1^^^* 

Wit,  on  the  26th  day  of  May,  1841,  being  within  i84o,  acie^. 

two  years  from  the  date  of  these  presents,  to  bury  bui^  a  corpse 

the  corpse  or  body  of  Jane  Rumbold,  spinster,  (an  bTOgh^Sl' 

terment;  on 
the  26th  of 
Klay,  1841,  a  second  request  to  him  to  do  so  was  made,  and  refused.     On  the  20th  of  May, 
^B43,  a  citation  issued  against  him  from  this  Court     Protest  to  appearing,  on  the  ground,  that 
^e  two  years,  limited  by  the  Act,  had  expired,  oTCrruled. 
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1843. 
Not.  nth. 

TncHMAiim 
mgmimtt 

CHAPMA!t. 


iniant)  a  parishioner  of  the  parish  of  Basingboame 
aforesaid,  when  duly  applied  to  on  that  behalf,  after 
convenient  notice  or  warning  given  on  both  occa- 
sionsy  (the  first  whereof  occurred  on  or  about  the 
17th  day  of  February,  1840,)  without  any  just  or 
sufficient  cause  on  either  occasion. 

The  party  cited  appeared  under  protest,  by 
reason,  *•  That  the  20th  section  of  the  3  &  4  Vict, 
c,  86,  provides,  that  every  suit  or  proceeding 
against  any  clerk  in  holy  orders,  for  any  offence 
against  the  laws  ecclesiastical,  shall  be  commenced 
within  two  years  after  the  commission  of  the  offence 
in  respect  of  which  the  suit  or  proceeding  shall  be 
instituted,  and  not  afterwards/'  That  by  the  first 
refusal,  in  February,  1840,  the  said  offence,  if  any, 
was  complete,  and  that  the  time  limited  by  the 
said  act,  for  proceeding  in  such  case,  expired  before 
the  service  of  the  said  citation. 

The  matter  of  protest  came  on  to  be  argued. 

Phillimore^  in  support  of  the  protest.  The  cita- 
tion is  not  sufficiently  clear  and  explicit ;  precision 
is  essential  to  every  process  of  this  nature ;  on  the 
face  of  the  citation  two  offences  appear,  rum  constat^ 
on  which  the  promoter  intends  to  found ;  it  may 
be  intended  to  proceed  on  both,  Digest^  lib.  44, 
Law  3,  GaiFs  Obs.  154. 

Harding,  (same  side.) — All  offences  against 
clergymen,  for  ecclesiastical  offences,  are  now  re- 
gulated by  the  3  &  4  Vict.  c.  86,  the  Church  Dis- 
cipline Act ;  and  the  time  within  which  such  pro- 
ceeding must  be  commenced  is  limited,  by  the 
20th  section,  to  two  years.     The  first  refusal,  in 
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this  case,  was  in  February,  1840,  the  citation  is  not      ^^^' 
issned  until  the  20th  of  May,  1843 ;  upon  the  first    Nov^iih. 
jrefusal  the  offence  was  complete,  and  the  statute    Trcmamii 
Itmeghn  to  run ;  the  offence  is  of  a  nature  which     Cbawmaxi. 
^ir^^nnot  be  legally  repeated  with  reference  to  tbe 
gg-a^me  object.     A  demand  and  refusal  are  evidence 
c^  M  conversion  id  trover,  but  if  every  fresh  demand 
a^:Kid  fresh  refusal  operated  as  a  new  conversion, 
hM  ^w  could  there  ever    be   any  limitation   in   an 
^-^::=tion  of  trover  ?     If  the  offence  be  in  its  nature 
s:i:Miglej    repetitions  of   it  are    not  fresh   offences, 
^^^^^^ripps  V.  Dearden  (a).  Anon.  (b).    The  principle 
^^*^  construction,  applicable  to  this  case,  has  been 
^^^cided  in  the  analogous  cases 'of  statutes  of  limi- 
'^^^'•ion  at  common  law.     Godin  v.  Ferris  (c),  Orook 
^-     M* Tomsk  (d),  Wordsworth  t.  Harley{e),  Lloyd 
^  ^    Wigney  {f)j  Fraser  v.  Swansea  C.  C  {g)^  Saun^ 
*^Ti  t.  Saunders  (A). 

The  Queen^s  Advocate  and  Addams,  contra. 

The  68th  canon  creates  this  offence,  which  not 
^^^ly  by  virtue  of  the  canon,  but  from  its  own 
^^tore,  is  a  continuing  offence^  it  is  a  public 
*^^«ndal  existing  in  the  parish ;  the  wrongdoer 
^^ing  die  minister  of  that  parish.  If  the  argument 
^^  the  other  side  be  correct ;  if  a  party  has  com- 
mitted an  offence,  and  accidentally,  no  proceedings 
h^^e  been  taken  against  him  within  a  limited  time, 
h^  becomes  immunis  as  respects  that  offence.     In 


(•)  I  Smitli't  L.  C.  3S4.  Ce)  1  B.  8e  Adol.  39i. 

{h)  3  Dy«r,  3S36.  if)  6  Bing.  489. 

(e)  3  H.  Blac.  14.  ip)  1  Ad.  &  £U.  371^ 

(if)  1  Bing.  167.  (A)  2  Kast,  25S. 

-VOL.  III.  Z   Z 
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1843.       a  late  case,  Sanders  v.  Head{a\  the  H 

NoT.uth.     Head  had  published  a  very  offensive   le 

TitctmIbsh    dressed  to  the  Bishop  of  Exeter;  now  su 

cSl^L.     by  roere  accident,  no  proceedings  nad  bee 

against  him,  under  this  Act,  within  two 

the  first  publication,  why,  then,  if  this  ai^i 

to  prevail,  Mr.  Head  might  have  publisi 

same  letter  in  injinitumj  without  being  lial 

punished  for  so  doing. 

Harding. — ^That  would  be  an  act  of  com 
not  of  omission. 

Sir  Herbert  Jenner  Fust. 

I  have,  since  the  last  Court  day,  looked 
the  cases  and  authorities,  and  have  considi 
arguments,  addressed  to  the  Court,  upon  t 
ciples  and  decisions  of  those  cases ;  the  : 
have  arrived  at  is  this,  that  in  the  present 
the  cause,  there  is  not  sufficient  to  stop  t 
ceedings  in  limine.  I  am,  therefore,  prep 
overrule  the  protest ;  but  I  do  not  think  it  a< 
to  enter  into  a  discussion  of  the  principles 
several  cases,  because,  under  the  peculiar  « 
stances  of  this  case,  I  may  possibly  be  fore 
the  arguments  at  the  hearing,  either  for  t 
secution,  or  for  the  defence.  I  will,  thi 
merely  state  the  grounds  on  which  I  think  ] 
to  require  an  absolute  appearance  by  the  part 

This  is  a  proceeding  against  the  Rev. 
Chapman,  clerk  in  holy  orders  of  the 
Church  of  England  and    Ireland,   rector 

(a)  Ante,  p.  565. 
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rectory  and  parish  church  of  Bassingbourne,  in  the       ^8^* 
county  of  Cambridge,  diocese  of  Ely,  and  province     Nov^ih. 
of  Canterbury ;    and  the  charge    is,    for   having    Titchmamh 
offended  against   the    Ecclesiastical  laws,  by   re-     Chafmait. 
fusing  a  second  time,  to  wit,  on  the  26th  of  May, 
1841,  to  bury  the  corpse  or  body  of  Jane  Rum- 
bold,  spinster,  a  parishioner  of  the  parish  of  Bas- 
singboume  aforesaid,  when  duly  applied  to  on  that 
behalf,  after  convenient  notice  or  warning  given 
on  both  occasions,  the  first  whereof  occurred  on 
or  about  the  17th  of  February,  1840,  and  without 
any  just  or  sufficient  cause   on  either   occasion. 
Xliis  is  the  tenor  of  the  offence  which  the  citation 
sets  forth  as  the  charge  against  this  gentleman. 

The  question  comes  before  the  Court  by  letters 
of  request,  which  were  presented  to,  and  accepted 
^y  the  Court,  from  the  Bishop  of  Ely ;  and  a  de- 
duce, founded  on  them,  issued,  which  was  returned 
oti  the  11th  of  May  in  the  present  year.  The 
^cond  application  for  the  burial  of  the  child  was 
On  the  26th  of  May  ;  the  citation,  founded  on  the 
Jitters  of  request,  called  on  Mr.  Chapman  to  an- 
swer for  having  offended  against  the  laws  ecclesi- 
^tical.  (The  Court  read  the  citation.)  Therefore, 
^e  citation  recites,  that  two  applications  have  been 
^ade  to  this  gentleman  to  bury  the  corpse  of  a 
^hild  of  one  of  the  parishioners  of  the  parish  of 
^hich  he  is  rector,  and  it  states  his  refusal  to  do 
^  on  both  occasions,  alleging  both  refusals  to  be 
without  just  or  sufficient  cause. 

An  appearance  was  given  to  this  citation,  under 
protest ;  the  grounds  of  the  protest  being,  that, 
according  to  the  true  intent  and  construction  of 

L       the  Act  of  Parliament,  3  &  4  Vict.  c.  86,  s.  20, 

I  zz  2 
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_J^3.      tile  offence  was  committed  and  depending  on  tb 

Nov.  nth.    refusal   to  the  first  application,   namely,  on  tb 

Tn^^hsii    17th  of  February^  1840;  the  words  of  protest  an 

c^^N.     **  That  it  appears  on  the  very  face  of  the  citatioi 

that  the   actual  offence,    if  any,   was  committe 

without  the  period  prescribed  by  the  limitatioi 

of  the  statute,  namely,  on  the  17th  of  Februar 

1840,  on  which  day  the  wrongful  act,  if  any,  iniii 

be  hoiden  to  have  been  done,  according  to  the  tru 

intent  and  legal  interpretation  of  the  statute  afon 

said  ;"  this  is,  the  statute  limiting  proceedings  fc 

offences  of  an  ecclesiastical  nature ;  it  is  known  i 

the  Act  *'  For  better  enforcing  Church  Discipline; 

by  it,  all  proceedings  of  this  nature  must  be  coni 

menced  within  two  years  after  the  commission  c 

the  offence;    therefore,  the  ground  of  protest  ia 

that  the  offence  was  committed  in  February,  1840 

and  the  citation  was  not  served  until  May,  1842 

If  the  construction  contended  for  at  the  bar  be  thi 

true  construction  and  interpretation  of  the  statute 

this  Court  has  no  jurisdiction  to  inquire  into  thi 

offence ;  but  the  question  for  the  Court  to  decid( 

is,  whether  a  fresh  offence  was  not  committed  b^ 

this  gentleman  on  the  26th  of  May,  1841,  con 

sequently,  within  the  period  limited  by  the  Act  fo 

proceeding  against  clergymen,  for  offences  agains 

the   Ecclesiastical  laws,  in  Ecclesiastical  Courtfl 

There  is  some  degree  of  difficulty  on  the  firs 

appearance  of  this  citation  ;  it  recites  the  applica 

tion  made  on  the  17th  of  February,  1840;  and  i 

recites  that  such  application  was  not  attended  to 

namely,  that  the  rector  refused  to  bury  the  corpsi 

on  that  day,  without  reasonable  cause  ;  on  the  firs 

blush  of  the  case,  it  might  appear  that  it  was  intendec 
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to  proceed  against  this  gentleman  for  an  offence       ^^^3. 
committed  in  February,  1840,  as  well  as  for  the  of-     Nov.  nth, 
fence  in  May,  1841 ,  this  was  the  doubt  and  difficulty    Titchmabih 
I  felt  in  the  case,  not  whether  an  offence  was  com-     ch^fhak. 
mitted  in  1841,  but  whether  in  truth  and  fact  it 
was  not  to  be  inferred,  that  it  was  intended  to  pro- 
ceed for  both  offences.     On  consideration,  however, 
of  the  language  of  the  citation,  I  think  that  such 
is   Dot  the  true  construction,  for,  by  the  citation 
itself,  the  offence  is  "  for  having  refused  a  second 
time,  to  wit,  &c.,  being  within  two  years."     I  take 
this  to   be  the  true  interpretation  of  the  charge 
contained  in  the  citation. 

Then  is  this  an  offence  which  is  capable  of  being 
Repeated  ?     In  that  lies  the  whole  strength  of  the 
Argument  in  support  of  the  protest.     My  attention 
Was  called,  and  properly  called,  by  Dr.  Phillimore, 
to  the  language  of  the  citation,  as  being  deficient  in 
<^Ieaniess,  and  authorities  were  stated,  and  instances 
adduced  from  the  Digest  and  other  civil  law  authori- 
ties, to  shew,  that  a  citation  must  be  clear  and  spe- 
cific;— no  doubt  it  must;  and  I  think,  on  a  due 
consideration  of  this  whole   instrument,   that  the 
charge  is  sufficiently  clear ;  and  that  the  party  is 
^nly  called  on  to  answer  for  the  offence,  of  having 
in  1841  refused  to  bury  this  child;  which  is  an 
oSfence  within  the  time  limited  by  the  statute.    The 
question  really  is,  was  this  an  offence  on  the  26th 
^f  May,  1841  ?    The  whole  strength  of  Dr.  Harding's 
argument  turns  on  this ;  I  am  clearly  of  opinion  as 
^t  present  advised,  to  hoITl  that  it  is  so.     It  would 
te,  in   my  opinion,   wrong,  certainly  contrary  to 
anything  I  have  heard,  to  stop  these  proceedings  in 
Ihninej  at  least  without  having  first  heard  the  cir- 
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1843.       cumstances  under  which  the  application  to  bury 
Nov.  iitb.     this  child  was  made  a  second  time.     Dr.  Harding's 
TiTc^RHH    argument  was  founded  on  cases  at  common  law, 
Ch^'JIh.     actions  of  trover,  trespass,  and  on  the  case  ;  I  have 
looked  into  all  the  cases  cited,  and  there  seems  to 
me  to  be  this  distinction,  in  all  these  instances  the 
actions  arising  out  of  them  were  limited  by  act  of 
Parliament,  and  the  question  turned  on  this,  from 
what  time  the  particular  limitation  by  statute  b^an 
to  run  ;  there  is  no  necessity  to  go  into  the  cases,- 
on  principle,  when  once  the  cause  of  suit  arises,  wheix::^-  q 
that  is  complete,  the  statute  runs  from  that  time      ^-^ 
the  only  question  has  been,  whether  the  cause  Od^f 
action  was  complete  at  an  early  period,  or  at  a  sub^i=D. 
sequent  time.    In  the  case  cited  from  2  East.  2bt 
(Saunders  v.  Saunders)^  which  was  an  action  of  \ 
ver  for  the  seizure  of  certain  goods  on  board  a  vesw        1, 
and  where  it  was  objected,  that  the  action  shouKUd 
have  been  brought  within  three  months  of  the  actu-      al 
seizure ;  it  appeared,  that  the  vessel  had  been  d^*^  e- 
tained,  and  certain  persons  put  on  board  her  by  ttrr^e 
detaining  party,  although  the  actual  seizure  was  n—     ot 
made  until  some  days  afterwards;  the  action  ws^  ^ 
brought,  not  from  the  time  of  putting  the  men  c^wn 
board,  but  from  the  time  when  the  actual  seizu"    r^ 
was  said  to  have  been  made ;  but,  inasmuch  as  the^^^  ^^ 
was  an  exercise  of  authority  in  taking  the  po^^^' 
session  of  the  vessel  out  of  the  master's  hands,  a^:^" 
putting  it  in  those  of  others,  it  was  held,  that  tBae 
actual  seizure  was  complete  from  the  time  when  tXi^ 
authority  was  first  exercfeed  over  the  vessel.     ^^ 
in  the  case  of  Godin  v.  Feiris  (a),  an  action  of  tMTO- 

(a)  2  U.  Blac.  14. 
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ver,  it  was  held,  that  the  Statute  of  Limitations  runs,      1843. 
not  from  the  time  of  bringing  an  action  to  condemn    Nov.  uth. 
goods  as  having  been  smuggled,  but  from  the  time    tit^bu 
of  actual  seizure ;  that  being  the  wrongful  act.     So     cn^iTFU^n. 
in  the  case  of  Wordsworth  v.  Harley  (a)  where, 
under  a  road  act,  a  surveyor  had  taken  part  of  a 
cloBe  into  a  public  road,  and  had  separated  it  from 
the  remainder  of  the  close,  by  digging  a  ditch,  and 
doing  a  vast  variety  of  other  acts,  and  among  others 
building  a  wall ;  in  that  case,  the  building  of  the 
wall  was  not  actually  completed  within  the  time 
limited  for  bringing  an  action ;  but  the  Court  of 
King's  Bench  held,  that,  when  once  the  wall  was 
commenced,  the   separation   of  the   property  was 
eomplete,  that  the  actual  wrong  doing,  by  building 
the  wall,  was,  as  one  of  the  Judges  expressed  it, 
beg^un,  when  the  first  course  of  bricks  was  laid ; 
that  act  was  a  complete  separation  of  the  property ; 
that  was  the  wrongful  act  from  which  the  time, 
within  which  the  action  ought  to  be  commenced, 
began  to  run.   There  was  another  case  cited  by  Her 
Majesty's  present  Attorney  General,   in    arguing 
that  cases  where  the  action  was  against  certain  sur- 
veyors, for  undermining  a  wall,  which  consequently 
fell  down ;  but  although  the  act  of  weakening  the 
wall  had  been  done  more  than  three  months  before 
the  suit  was  commenced,  yet  as  the  ultimate  injury 
happened  within  that  period,  it  was  held  that  the 
plaintiff  might  recover.     So  in  trover  the  action 
accrues  from  the  time  of  conversion.     So  in  the 
cases,  such  as  those  cited,  of  the  offence  of  hear- 
ing   mass,   and    offences  against  the    game-laws^ 

{a)  1  B.  &Adol.  391. 
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1843.  by  which  unqualified  persons  are  prohibited  from 
Nov.  nth.  going  in  pursuit  of  game,  an  offence  is  as  complete 
Tn^^iiH  by  killing  one  head  of  game,  as  by  killing  any 
ChSITIw.  number,  and  the  killing  any  number  will  not  mul- 
tiply the  offence,  or  the  penalty ;  so  in  another  case 
cited,  of  a  baker  offending  against  an  act,  by  ex^ 
ercising  his  usual  calling  on  the  Lord's  day,  it  was 
held,  that  there  could  not  be  a  separate  penalty  for 
every  loaf  he  baked ;  and  the  instances  there  put 
by  Lord  Mansfield,  that  of  a  tailor  sewing  on  the 
Lord^s-day,  every  fresh  stitch  does  not  constitute  a 
new  offence ;  nor  does  a  shoemaker  incur  a  penalty 
on  every  pair  of  shoes  he  supplies  to  customers.  In 
all  these  cases,  in  trover,  trespass,  and  action  on  the 
case,  it  must  be  recollected  that  the  question  re*- 
spects  a  claim  to  property  between  two  individuals ; 
that  when  once  the  property  has  been  converted  the 
wrongfiil  act  is  complete ;  and  that  the  statute  runs 
from  the  period,  when  the  offence  is  complete* 
These  suits  regard  private  rights  between  two  indi- 
viduals ;  here  the  offence  is  a  public  offence,  a  public: 
scandal.  It  must  be  borne  in  mind,  that  the  Court; 
knows  nothing  of  the  ground  for  the  refusal  to  bury 
this  corpse ;  for  all  the  Court  can  know,  the  child! 
may  have  been  baptized  by  a  clergyman  of  the 
Church  of  England;  by  the  rector  of  this  verjr 
parish  himself;  the  refusal  is  not  for  the  reason,, 
that  the  child  was  unbaptized:  but  is  a  general! 
refusal,  as  to  the  cause,  of  which  the  Court  can  at: 
present  know  nothing ;  from  the  different  dates  the 
Court  may  perhaps  conjecture,  that  the  cause  ol 
refusal  is  of  the  same  description,  which  occurred 
in  a  case  which  occupied  the  time  and  attention  c^ 
the  Court,  for  several  Court  days;  I  allude  toth^ 
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case  of  Mastin  y.  Escott  (a) ,  if  this  be  so,  it  may  be  a       1843, 
reason  why  proceedings  were  not  instituted  daring     Not.  nth. 
the  pendency  of  that  suit ;  for  the  same  principle    xircii^RSH 
would  be  involved  in  both  cases  ;  I  say,  this  is  pos-     oSl^^v. 
sible,  for  it  is,  at  present,  mere  conjecture. 

It  seems  to  me,  at  present,  to  be  too  much  to  say, 
that  a  clergyman  may  refuse  to  bury  the  corpse  of  a 
parishioner,  and  that,  because  proceedings  are  not 
instituted  within  a  certain  time,  he  is  to  be  at 
liberty  to  persist  in  such  refusal.  The  68th  Canon 
imposes  the  same  punishment  for  refusing  to  chris- 
ten a  child,  as  for  refusing  to  bury  a  corpse. 
'*  No  minister  shall  refuse  or  delay  to  christen  any 
child,  according  to  the  form  of  the  Book  of  Common 
Prayer,  that  is  brought  to  the  church  to  him  upon 
Sundays  or  holydays,  to  be  christened ;  or  to  bury 
any  corpse  that  is  brought  to  the  church  or  church- 
yard, convenient  warning  being  given  him  thereof, 
before,  in  such  manner  and  form  as  is  prescribed  in 
the  said  Book  of  Common  Prayer ;  and  if  he  shall 
refuse  to  christen  the  one,  or  bury  the  other,  (ex- 
cept the  party  deceased  were  denounced,  excommu- 
nicated, majori  excommunicatione^  he  shall  be  sus- 
pended for  three  months."  But,  can  it  be  said, 
that  if  a  child  be  brought  to  be  baptized,  and  the 
minister  refuses  on  one  Sunday,  and  it  is  brought 
a  second  time,  that  a  second  refusal  would  not  be 
an  offence ;  1  see,  at  present,  no  distinction  between 
the  two  cases; — but,  as  before  said,  I  will  not  fore- 
stall any  arguments,  which  may  hereafter  be 
offered.  What  is  the  difference  between  the  two 
cases?  here  is  a  child,  for  anything  that  appears^ 

(a)  2  Curt.  692. 
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^^^  properly  baptized,  over  whose  body  the  clergyman 
Nov^iih.  of  the  parish  is  bound  to  read  the  Church  burial 
TiTCHMAMH  serrice:  and  that  child,  solar  as  appears  on  the 
Chapman,  citatiou,  is  uuburicd ;  this  is  a  public  scandal ;  and 
the  wrong-doer,  as  appears  on  the  citation,  is  the 
minister  of  the  parish,  whose  duty  it  is  to  bury  the 
child,  and,  until  that  is  done,  as  it  appears  to  me, 
the  offence  continues.  Something  was  said  as  to 
the  length  of  time  between  the  first  and  second 
application ;  that  may  be  matter  proper  to  be  here- 
after considered,  but  I  do  not  think,  because  the 
corpse  was  not  brought  within  a  definite  or  specific 
time,  that,  therefore,  the  minister  may  refuse  to 
bury  it ;  I  do  not  know  that  there  is  any  specific 
time*  within  which  a  body  is  to  be  brought  for  in- 
terment. I  well  remember  a  case,  Oilbert  and  Buz- 
zard  V.  Bayer,  (a),  where  the  dispute  was  as  to  the 
fees  payable  for  the  interment  of  a  corpse,  in  an 
iron  coffin;  the  party  died  on  the  2d  of  March, 
1819;  proceedings  in  this  Court  were  not  taken 
until  July,  1820;  and  the  sentence  of  the  Judge 
was  not  given  until  May,  1821.  Lord  Stowell 
recommended  that  the  body,  which  had,  to  use  his 
own  expression,  '*  remained  so  long  unhonoured," 
should  be  buried,  without  prejudice,  to  the  right  of 
the  parish,  as  to  the  fees  to  be  paid. 

Therefore,  I  see  no  reason  in  this  respect  why  the 
rites  and  service  of  the  church  should  not  have  been 
performed  at  the  period  of  the  second  application. 

Under  these  circumstances,  as  at  present  advised, 
on  this  citation  and  letters  of  request,  the  charge 
against  this  gentleman  being  for  having  refused  tc 


2i> 


(a)  2  Cons.  R.  333. 
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bury  this  child  in  1841,  therefore,  within  the  period       l^^S. 
of  two  years  limited  by  the  act  of  Parliament ;  al-     Nov^th. 
though  there  is  a  recital,  that  the  party  had  in  the    titchmamh 
£rst  instance,  when   applied   to   bury  the  corpse,     Chapman. 
refused,  I  cannot,  in  this  stage  of  the  proceedings, 
liold  that  this  is  an  offence  which  cannot  be  com- 
xnitted  a  second  time.     The  party  has  apparently 
-not  performed  a  duty  incumbent  on  him.     I  think 
^he  offences  may  be  separated  from  each  other,  and 
^hat  the  second  refusal  may  be  an  offence  for  which 
lae   may  be  proceeded  against ;   although  the  iirst 
cDffence  may  have  been  committed  in  February,  1840. 
I  overrule  the  protest,  assign  the  party  to  appear 
sftbsolutely,  and  reserve  the  costs  until  the  final  hear- 
:i  ng,  or  other  disposal  of  the  cause. 


Frankfort  against  Frankfort. 


1843. 


Dec.  11th. 


On  the  11th  of  July,   1843,  the  Judge  of  the  [™*^^f  ^°j^^ 
Consistory  Court  of  London  pronounced  his  final  libei  of  appeal 

.  P  •  1  r  ought  to  agree 

sentence,  m  a  cause  of  separation,  by  reason  ot  wiSithe 
adultery,  then  depending  before  him,  promoted  by  *°  *  **'°°' 
X.ady  Frankfort  against  Lord  Frankfort,  whereby 
lie  declared  that  Lady  Frankfort  was,  by  law,  en- 
titled to  the  separation  she  had  prayed,  and  allotted 
<*ertain  sums  to  her  in  respect  of  alimony  pending 
the  suit,  and  for  permanent  alimony. 

From  this  sentence  Lord  Frankfort  in  due  time 

appealed,   and   the   usual   inhibition   and   citation 

issued. 

The  prcBsertim  of  appeal,  set  forth  in  the  inhi- 
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1843.  bitioD,  was  as  follows : — "  and  especially  froib  the 
Dec.  nth.  said  Judge  hariog,  on  or  about  the  llth  day  of 
FRAwmKT  J^ly  l^t  P^t»  read,  signed,  promulged,  and  given 
imSmmr  ^^®  Sentence  porrected  by  the  Proctor  for  Lady 
Frankfort,  whereby  he  did  pronounce  and  declare, 
that  she  ought  by  law  to  be  divorced  and  separated 
from  bed,  board,  and  mutual  cohabitation  with  Lord 
Frankfort,  her  husband.  And  did  allot  the  sum  of 
550/.  alimony  during  the  dependence  of  the  suit, 
and  the  sum  of  800/.  per  annum,  as  permanent 
alimony ;  and  from  every  thing  following  or  arising 
therefrom.  And  also  fit)m  all  other  grievances, 
nullities,  iniquities,  injustices,  and  errors  and  pro- 
ceedingSy  and  other  facts  or  acts  which  may  or  shall 
be  collected  from  the  pretended  proceedings  of  the 
said  Judge.*' 

The  libel  of  appeal  was  as  follows  : — 

Second  Article. — ^That  the  said  Judge  did  unduly^ 
on  or  about  the  1 1th  of  July,  1843,  by  his  decree, 
allot  the  sum  of  550/.  as  or  by  way  of  alimony, 
during  the  dependance  of  the  said  suit,  and  also 
the  sum  of  800/.  per  annum,  as  or  by  way  of  per- 
manent alimony,  and  did  direct  the  same  to  be 
computed  from  the  llth  of  July  in  the  said  year, 
being  the  date  of  the  sentence  given  by  him  in  the 
aforesaid  cause  in  the  said  Court,  contrary  to  law 
and  justice,  and  acting  in  all  things  nully  and 
unjustly. 

Third  Article. — ^That  the  Proctor  for  Lord  Frank- 
fort had  appealed. 

Fifth  Article  prayed  right  and  justice,  and  also 
that  it  might  be  pronounced  and  decreed,  that  the 
Judge,  from  whom  this  cause  is  appealed,  hath 
proceeded   wrongfully,   nully,  and   unjustly,   from 
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Ills  having  by  his  decree,  &c.     [The  prcesertim  of       1S43. 
appeal^  as  set  forth  in   the  second  Article,  here     Dec.  nth. 

followed  4]  '  FRikKKIORI 


The  admission  of  this  libel  of  appeal  was  opposed 
Ijy  The  Queen's  Advocate  and  Elphinstone. 

The  libel  of  appeal  differs  from  the  inhibition  ; 

-^he  latter  impugns  the  whole  sentence,  the  former 

<:>nly  that  portion  of  the  entire  sentence  which  allots 

alimony.     The  prayer  is  merely,  that  justice  may 

be  done  as  regards  the  allotment  of  alimony,  the 

<IDourt  will  only  look   to  that  part  of  the  process 

^vMfbich  relates  to  the  prayer  made  in  the  libel  of 

^^ppeal,  but  the  whole  process  may  be  necessary,  in 

<=^rder  that  the  Court  may  arrive  at  a  correct  decision 

m  -wi  this  respect. 

Jenner  and  Harding^  contrk. 

There  is  no  authority  for  the  proposition,  that  a 
1  i  bel  of  appeal  must  coincide  with  the  inhibition. 
«^%ccording  to  the  ancient  practice,  the  libel  of  appeal 
f> receded  the  inhibition ;  the  Judge  of  appeal  first 
X>erused  the  libel,  and  then  issued  an  inhibition  or 
^^ot,  as  seemed  meet.  The  civil  law  does  not 
^s^^quire  the  cause  of  appeal  to  be  set  forth.  Part 
<^f  an  appeal  may  be  waived  at  the  hearing.  Greg 
^.  Greg  {a). 

Sir  Herbert  Jenner  Fust. 
This   question  relates  to  the  admissibility  of  a 
libel  of  appeal.     Certainly  it  is  not  a  very  usual 
l^roceeding  to  take  an  objection  to  the  admission 

(a)  2  Add.  S764 
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1843.       of  a  libel  of  appeal,  but,  still,  cases  have  occurred, 
Dec.  nth.     in    which    objections    have    been    taken,   and,  in 
TnT^nr     ^ome    instanccs,    they  have    been    upheld.     The 
F^^iroRT     Court   will   therefore  consider,  on  general  princi- 
ples, and  on  general  practice,  whether  the  objec- 
tion has  been  rightly  taken,  or  ought  at  once  to  be 
overruled. 

This  is  an  appeal  fi-om  the  Consistory  Court  of 
London,  in  a  cause  of  divorce  by  reason  of  adultery, 
promoted  by  Lady  Frankfort  against  Lord  Frankfort 
The  Judge  of  the  Consistory  Court  pronounced  sen- 
tence, holding  the  libel  to  be  fully  proved,  and  he 
signed  a  sentence  of  separation  from  bed  and  board, 
by  reason  of  the  adultery ;  at  the  same  time  he  pro- 
ceeded to  allot  550/.  per  annum  for  alimony  pending 
the  suit, and  800/.  per  annum  for  permanent  alimony. 
It  is  certainly  a  very  inconvenient  mode  of  proceeding 
to  postpone  allotting  alimony  pendente  lite^  until 
the  final  hearing  of  the  cause ;  it  seems  however, 
that  the  cause  was  concluded,  and  that  alimony 
pendente  lite  was  not  prayed  in  the  former  stages  of 
the  suit. 

The  Queen* $  Advocate.— The  period  between  the 
commencement  of  the  suit,  and  the  final  hearing, 
was  very  short. 

From  that  sentence  an  appeal  was  alleged,  and 
an  inhibition  taken  out,  which  ties  up  the  hands  of 
the  Court  below,  as  to  every  part  of  the  sentence ; 
by  the  inhibition  it  would  appear,  that  the  appeal  is 
from  the  whole  sentence,  [The  Court  read  the 
prcBsertim  of  appeal  in  the  inhibition.]  In  point  of 
fact  the  whole  sentence  is  appealed  from ;  the  alle- 
gation of  appeal  is  from  the  whole  sentence,  and  by 
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tlie  citation,  Lady  Frankfort  is  cited  to  appear  and       1343. 
£1118 wer  to  Lord  Frankfort,  in  an  appeal  from  one    Dec.  nth. 
€5 n tire  sentence.     The  inhibition  was  granted  on     frIwout 
this  allegation  of  appeal.  FmlwroBT. 

To  this  inhibition  and  citation  an  appearance  has 
l>een  given  on  behalf  of  the  party  cited  ;  and  a  libel 
lias  been  given  in  by  the  party  appellant. 

This  libel  of  appeal  sets  forth  a  part  only  of  the 

sentence,  and  that  is,  such  part,  whereby  the  Judge 

a.llotted  certain  sums  for  alimony,  pending  the  suit, 

sind   for  permanent  alimony.     The  third  Article 

alleges, — •*  That  the  proctor  of  Lord   Frankfort, 

IcKiking  upon,  and  believing  his  party  to  be  injured 

s^Tid   aggrieved  by  all  and  singular  the  nullities, 

i  Emiquities,  injustices,'' — that  is,  by  all  the  injustices 

sfKid  so  forth,  set  forth  in  the  second  Article  of  the 

]  i  l3el ;  not  a  single  syllable  is  here  said  as  to  this 

Slot   being  the   entire   sentence; — this  is  not  the 

%B^uaI  mode  of  proceeding  in  an  appeal. 

The  prtBsertim  of  the  appeal  is,  "  Especially  from 

t:I:Be  said  Judge,  having  on  the  Uth  day  of  July, 

X  843,  by  his  decree,  allotted  the  sum  of  550/.,  as 

OK*  by  way  of  alimony,  during  the  dependence  of 

^Vi  €  said  suit,  and  also  the  further  sum  of  800/.  per 

^xi^num,  as  or  by  way  of  permanent  alimony;  and 

^**om  his  having  directed  the  same  to  be  computed 

'■"CDm  the  1 1th  day  of  July,  in  the  said  year.     This, 

^«cn,  is  what  is  alleged,  in  the  libel  of  appeal,  to  be 

^Ixc  ground  of  appeal ;  it  follows,  that  the  libel  and 

^"•^liibition  do  not  agree;  the  inhibition  is,  as  to  the 

"^^liole  setitence;  the  libel  as  to  part  only;  which 

^^^  I  to  proceed  upon  ?  why  inhibit  from  the  whole 

^^utence,  and  then  appeal  only  as  to  part  ? 

It  ha^  been  said,  there  is  no  authority  against 
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1B43,       such   a  mode  of  proceeding;   there  may   be 

Dec.  uth.     recorded  authority,  but  it  is  every-day's  practice 

FEANifOET    proceed  in  a  contrary  manner ;  I  never  before  si 

Fsfl^foikT    a  libel  of  appeal,  which  did  not  set  forth  the  whc 

of  a  sentence,*- the  sentence   must   be  set  fori 

otherwise  nan  constat^  that  there  is  any  sentence 

and  then  the  proper  course  is,  to  state,  that  i 

appeal  is,   **from  so  much  of  the  said  sentenc 

as  prayS)  &c/* 

The  Judge  of  the  Appeal  Court  must  be  informc 
whether  the  appeal  is  from  the  whole,  or  only  fro 
a  part  of  the  sentence ;  but  here  I  am  left  in  tl 
dark;  the  Court  is  to  find  its  way  between  t 
assertion  in  the  libel,  and  in  the  inhibition.  Tl 
proper  practice  is,  for  the  libel  and  inhibition 
agree ;  and  if  the  inhibition  is  from  the  whole  se 
tence,  and  it  is  afterwards  thought  prudent 
advisable  to  abandon  a  part :  it  should  be  so  Stat 
in  the  libel,  or  it  may  be  done  in  acts  of  Court;  h 
it  should  not  be  left  to  inference. 

Under  these  circumstances  I  am  of  opinion,  tb 
this  libel  of  appeal  is  not  admissible  in  its  presei 
form ;  therefore,  it  must  be  reformed. 
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Stonb  against  Stone.  ^^^^ 

Dec  16th. 

^ddams  moved,  pursuant  to  notice,  to  expunge  The  tenn  iiro- 
^he  depositions  of  a  witness  examined  in  this  cause ;  ed  o7a  thini 
he  stated,  that  it  was  a  suit  of  divorce,  brought  by  £S  p?Slto^ 
«.  wife  against  her  husband ;  the  wife's  libel  had  li^iS'S^'^ 
heen  given  in,  admitted,  and  witnesses  examined ;  ^SJiw?!??* 
I^ublication  thereon  was  stopped  by  the  assertion  of  teimiiTobttory, 
allegation  on  the  part  of  the  husband ;  this  plea  dSacrati^nof  the 


admitted,  witnesses  examined,  and  publication  ^iTlS^^itlu^ 
I>Tayed  ;  whereupon  the  wife  asserted  an  allegation ; 
^^18  third  plea  was  admitted,  and  a  term  probatory 

The  proctor  for  the  wife,  pending  this  term  pro- 
'^^tory,  examined  a  witness  on  the  fourth  Article  of 
^be  libel.  Addams  submitted,  that  the  granting  a 
fc^^rui  probatory  on  the  third  plea  did  not  open  the 
t^rtn  on  the  previous  pleas. 

tenner  (same  side)  mentioned  a  case  of  Elwyn 
^-    JlfcQtt«en,  Prerog.  1838, 

3^  Qaeei9C$  Advocate^  contr^. 

Dr.  Lushinoton. 
This  being  a  point  of  strict  practice,  perhaps  it 
^Hl  be  more  satisfactory  that  I  should  refer  to  the 
^^gistrar. 

VOL.    Ill,  AAA 


agaimt 
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1843.  Mr.  Registrar. — This  is  a  suit  brought  by  Mrs.^  ^. 

Dec.  16th.     Stone  against  Mr.  Stone,  there  have  been  the  fol —  J. 

sT^  lowing  pleas — a  libel ;  an  allegation ;  and  a  seconcE^  d 
allegation,  upon  which  latter  plea  a  term  probatorj^^y 
has  been  assigned ;  now,  according  to  the  practice^^^e, 
does  this  open  the  term  probatory  both  on  the  libe^^  «el 
and  the  first  responsive  allegation  : 

Mr.  Shepherd. — I  apprehend,  Sir,  that  it  does. 

Dr.  LUSHINGTON. 

In  this  case  a  motion  has  been  made  to  this  Coai 
calling  on  the  Court,  to  expunge  the  evidence  of 
witness  of  the  name  of  Fraser,  who  has  been  ex  -i^ra- 
mined  on  the  fourth  Article  of  the  libel,  the  initiS'.ia- 
tory  plea  in  this  cause;  and  he  has  been  so  e^^wx- 
amined  under  the  following  circumstances ;  afit^T^ter 
the  libel  and  responsive  allegation  had  been  gi\>  ^;^'en 
in,  another  plea  was  offered  on  behalf  of  the  wif^  -^5 
the  Court  directed  that  plea  to  be  reformed,  and  t  ^^  ^^ 
Court  had  hoped  that  it  had  given  the  necessa^^-^'^y 
directions  in  sufficiently  clear  and  intelligible  tennc^K^^^  \ 
some  doubt,  however,  occurred  as  to  the  precf  ^i^^ise 
meaning  and  extent  of  the  reformation,  and  i::^  ^^ 
matter  stood  over  until  the  first  session  of  this  ter*:^*^"^ 
when  it  was  brought  under  my  consideration  ;  ^  •  ^ 
directed  such  reformation  to  be  made,  as  I  had  hop^^  ^:)eQ 
I  had  originally  ordered.  It  was  understood,  at  i.^^  ^"^ 
time,  that  the  term  probatory  was  extended  to  tH  .:*^hii 
session.  It  appears,  that  two  witnesses  have  J)e»^=^^^^ 
produced,  as  to  whom  it  is  not  necessary  to  s-^^  ^3 
anything  ;  a  third  witness  has  been  produced,  not  ►  ^  ^° 
the  third  plea  in  the  cause,  but  on  the  first  plea,  i^::^  ^"^ 
libel.     I  am  now  moved  to  expunge  his  eviden^^  ^^^^ 


<. 
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and  the  motion  is  rested  on  two  grounds;  first,  that       1843, 
on  an  assignment  of  a  term  probatory  on  a  third     Dec.  i6th. 
plea,   there   can   properly   be   no   examination   of       i^^ 
witnesses  on  the  h'bel ;    secondly,  that  the  fourth       l^^l'^^ 
Article  of  the  libel  is  of  such  a  description,  that  no 
witnesses  ought  to  be  examined  upon  it. 

This  first  argument,  I  confess,  I  heard  with  no 
small  astonishment,  that  when  the  Court  assigned 
a  term  probatory  on  this  third  plea,  it  did  not  open 
the  term  probatory  to  all  the  pleas;  I  have  no  hesi- 
tation in  saying,  that  the  contrary  has  been  the 
invariable  practice  during  the  whole  of  the  tim^, 
that  I  have  been  cognizant  of  the  practice  of  this 
Court.  Beyond  doubt,  it  is  competent  to  a  Judge 
to  say  that  he  will  admit  a  plea,  upon  condition,  that 
the  party  shall  only  examine  witnesses  on  that  plea ; 
that  must  have  been  the  course  in  the  case  cited,  and 
that  is  not  the  only  instance  in  which  a  Judge  of 
this  Court  has  admitted  a  plea  on  terms,  namely, 
that  the  party  was  to  take  the  examination  of 
witnesses  on  that  plea,  and  on  that  plea  only.  There 
must  have  been  some  misapprehension  in  the  note  of 
that  case,  if  it  was  supposed,  that  the  learned  Judge 
laid  it  down  as  the  general  practice  in  these  Courts, 
that  assigning  a  term  probatory  on  a  plea,  did  not 
)pen  the  term  to  all  the  previous  pleas  in  the  cause. 

On  that  ground,  therefore,  I  cannot  reject  or 
expunge  this  evidence. 

On  the  second  ground,  I  am  of  opinion,  that  the 
ipplication  is  premature  ;  I  think  this  is  an  appli- 
»tion  which  ought  properly  to  be  made  when  the 
:ause  comes  on  for  hearing :  if  I  then  find  that  any 
witness  has  been  examined  on  an  Article  of  the  libel, 
ou  which  no  witness  ought  to  have  been  examined, 

A  A  A  2 
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1843.       that  will  be  the  time,  and  not  until  then,  to  object 
Dec.  i6tb.    to  such  evidence ;  there  will  then  be  an  opportunity 
s^s       of  considering  the  libel,  and  the  evidence  produced  j 

"sto^       ^o  i^f  81°^  whether  the  evidence  is  admissible  or  not.  _ 

I  decline,  therefore,  to  expunge  this  evidence ;  but  ^^ 
I  leave  totally  untouched,  the  question,  whether  any  ^ 
witness  has  been  examined  on  any  article,  as  to  ^:::x) 
which  he  ought  not  to  have  been  examined. 


The  Queen* $  Advocate^  moved  to  extend  the  term . 
probatory  on  the  third  plea,  on  an  affidavit  that^:9^i 
there  were  three  material  witnesses  to  be  examined —  . 

Addams  and  Jenner  opposed. 

Dr.  Lushington. 
My  opinion  is,  that  if  I  do  extend  the  terr 
probatory,  I  shall  assuredly  accompany  it  with 
condition  that  neither  of  these  witnesses  shall 
examined  on  the  libel.  The  course  I  shall  adopt 
will  be  the  following ; — this  is  an  application  for 
indulgence  to  extend  a  term  probatory,  and  it  is  ii 
the  discretion  of  the  Court  to  grant  it,  or  not ;  or 
to  extend  it  under  such  conditions  as  may  seec 
meet  for  the  purposes  of  justice.  The  application 
itself  is  founded  on  an  affidavit  of  Mrs.  Stone,  anc 
it  states,  *^  That  Eliza  Price  is  an  important  wit- 
ness; that  Mrs.  Stone  had  written  to  her  in  du^^  ^ 
time  to  be  examined  ;  that  she  received  an  answeitf^  '^^ 
from  the  party,  requiring  to  be  furnished  witk  ~  ^ 
funds  for  the  purpose ;  that  the  deponent  immedi-  •^ 
ately  transmitted  money  to  the  witness.'*  I  think  ir  ^^^ 
is  consistent  with  justice,  that  this  witness  should  b^^  "^^^ 
examined  upon  this  plea,  but  I  conceive  I  ough    ^  ^ 
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not   to  extend   the   terra    probatory   further  than       ^^^3- 
as   regards    the    third    plea;    at  all  events,   not     ^^' ^^^' 
without  more  satisfactory   evidence.      An    apph'-       Ston« 
cation  to  extend  the  term  probatory,  ought  never       Stonk. 
to   be   made,   for  the   purpose  only  of  bringing 
in  witnesses  on  the  former  pleas;,  and  if,  under 
such    circumstances,    the    term   probatory   should 
be    extended,    it   would   lead   to   this  highly  in- 
convenient practice,   that  a   tliird  or  fourth   plea 
would  be  given  in,  containing  matter  of  no  im- 
portance whatever  in  the  cause,  or  which  never 
could  be  established  in  evidence,  for  the  mere  pur- 
pose of  examining  witnesses  on  the  libel.     This 
would  be  to  open  a  door  to  consequences  which  the 
Court  would  be  very  sorry  to  see.     Therefore,  with 
respect  to  this  witness,  I  will  allow  her  to  be  ex- 
amined, under  the  condition,  that  her  examination 
is  confined  to  the  third  plea.     With  regard  to  the 
witness  Hawkes,    the   statement  is   very   unsatis- 
ISictory;   it  is,  merely,  ^'That  he  is  travelling  in 
I^rance/'  nobody  knows  where !  and  if  any  letters 
liave  been  directed  to  him,  it  is  not  said  where; 
^nd  it  is  not  even  stated,  that  they  may  reach  him. 
Xf  the  application  was  founded  solely  in  regard  to 
^lie  witness  Stevens,  I  should,  most  certainly,  not 
extend  the  term  probatory  at  all ;  it  is  merely  said, 
*^  That  he  was  resident  in  India,  but  is  expected 
{>rior  to  the  expiration  of  the  term." 

Upon  the  whole,  I  think,  I  shall  best  do  justice, 
l3y  extending  the  term  probatory  until  the  first 
Session  of  next  Term,  limited  to  the  examination 
of  these  three  witnesses  only,  if  they  shall  come  in 
in  time,  and  limited  to  the  allegation  last  given  in. 
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1843.  CoLLETT  against  Collett. 


Dec.  16th. 


AehaUon  On  the  22nd  of  September,    1843,  a   citation 

Co^rt,  7t  ^  issued  from  this  Court,  at  the  instance  of  a  proctor, 
S'^h^n*  ^c^*°g  o»  behalf  of  Mrs.  Collett,  calling  on  Mr. 
bSn  ^th?n  Collett,  who  occupied  a  house  within  the  diocese, 
the  JioceM.  in  which  he  was  inhabiting  at  the  time,  to  appear 
quitted  Eng.  and  answer  in  a  cause  of  separation  by  reason  of ' 
service  wu  aduItcry.  Before  service  of  this  citation  could  be  ^ 
citatiMwaJ***  eflccted  on  Mr.  Collett,  he  quitted  this  country.  — 
wr'iJ^on^him    ^crvicc  was  made  on  him,  personally,  at  Malines,  ^^ 

Prr^*^^*****'  ^^  ^^^  Netherlands,  by  shewing  the  original  cita 

appearing—     tiou,  and  Icaviug  with  him  a  true  copy. 

Tproclor         Mr.  Collett  appeared  under  protest,  assigning  ^^S 
cita\'i?n7or\     ^wo  grouuds  of  protcst. 
rformirjroxj      ^^^*^  '^^^  **^^  ^^id  scrvicc  was  illegal. 
from  hia  client       Secofui^  that  at  the  time  of  the  citation  issued,  ^ 

at  the  liine  >t  ^ 

mued.  Protest  the  proctor  for  Mra.  Collett  had  no  formal  prox 

to  appearing—  r  L-       !•      i. 

overruled.  from  hlS  cllCnt. 

Haggard  and  Bayfard^  in  support  of  the  pro — 
test. 

Phillimore  and  Addams^  contrk. 

[The  arguments  of  counsel  are  fully  stated  in  the 
Judgment.] 

Dr.  Lushinqton. 
It  is  necessary,  in  the  first  place,  to  state  th 
facts  of  the  case,  before  coming  to  a  consideratioi 
of  the  legal  question. 
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I  consider  this  case  to  be  of  some  importance ;       1843. 
•or  there  is  not,  within  my  recollection,  any  judg-     Dec.  i6ih. 
ment,  at  least,  none  in  a  suit  brought  by  a  wife      coiirrr 
igainst   her  husband,   upon   a   question   precisely      c^l^^ 
similar  to  this. 

The  citation  in  this  case  purports  to  be  taken  out 
)t  the  instance  of  the  wife  against  her  husband, 
and  the  service  of  that  citation  is  stated,  by  the 
aarty  who  served  it,  in  the  following  words ;  (the 
citation  is  dated  the  22nd  of  the  month  of  the  pre- 
en t  September,) — "  I  certify,  that  on  Monday,  the 
5th  day  of  September  last,  I  proceeded  to  the 
ouse,  &c.,  in  the  parish  of  St.  George's  West- 
linster,  for  the  purpose  of  serving  this  citation  on 
le  within-named  J.  CoUett,  but  I  was  informed  by 
is  agent,  who  was  in  the  said  house,  that  the  said 
.  Collett  was  gone  abroad.  And  1  further  certify, 
lat  having  ascertained  that  such  information  was 
Drrect,  I  proceeded  to  Ostend,  and  on  the  27th 
ay  of  the  said  month,  met  with  the  said  J.  Collett 
t  Malines,  in  the  Netherlands ;  and  then  and  there 
roduced  this  original  citation,  under  seal,  to  him, 
ad  left  with  him  a  true  copy  hereof."  The  citation 
self  is  in  the  ordinary  form ;  the  person  who 
^rved  it  made  inquiries  at  the  house,  which  he  un- 
erstood  to  be  the  residence  of  the  party  cited,  and 
hich  is  within  the  jurisdiction  of  this  Court;  he 
id  not  leave  a  copy  there ;  but,  following  the  party 
ut  of  the  jurisdiction,  he  serves  him  personally, 
^  producing  the  original  citation,  and  leaving  a 
rue  copy. 

Mr.  Collett  has  appeared  under  protest  to  the 
itation  so  served,  and  the  protest  consists  of  two 
»oints;— ^he  first,  that  the  citation  was  taken  out 


728  CA8B8   DETBRMINED   IK   TUB 

1843.      before  a  proxy  was  executed  by  Mrs.  Collett  to  her 
Dm.  161I1;    proctor;  the  other  poiAt  is  thus  set  out,  in  these: 

cJZI^      words  of  the  act  on  petition: — ^  That  the  juris ^ 

c^OT.  diction  of  the  Consistorial  and  Episcopal  Court  ott^^sof 
London,  for  and  in  respect  of  the  said  citation,  isErf^is 
limited  to,  and  does  not  extend  beyond,  the  sai(K»  £d 
diocese  of  London  ;  and  that  a  service  of  such:ff^-xb 
citation  can  only  be  lawfully  effected,  in  virtue  o*^<=»  oi 
the  seal,  under  which  the  citation  is  issued,  upoi:K^:>oi] 
the  party  therein  named  to  be  cited,  in  and  withiv  m  nil 
the  jurisdiction  of  the  said  Court/' — ^Therefore,  th».cCah< 
ground  of  nullity  in  this  citation  is,  that  it  w^mm^^mn 
served  abroad. 

It  appears  to  me  to  be  indispensable  to  see  whae^  ^Aa 
jurisdiction  the  Court  had  over  the  original  causc^^^Asc 
The  evidence  before  the  Court,  as  to  the  jurisdic^SAK 
tion,  consists  of  two  affidavits,  the  one  made  bjfB  b 
Mrs.  Collett  herself,  stating  that  she  resided  witi^S^^i^ 
Mr.  Collett,  at,  &c.,  in  the  diocese  of  London,  up  t*'  ^^^ 
the  14th  day  of  June,  1836,  when  the  deponent  left  ^'^^ 
the  said  house ;  and  the  said  John  Collett  has  codcb^:'^^ 
tinued  to  occupy  and  reside  at  the  said  house,  up  t^  ^7 
the  month  of  September,  in  the  present  year^^-^^^ 
when,  on  or  about  the  25th  day  of  that  month,  th*^-^  ^ 
said  John  Collett  left  London  for  the  Netherlands  C'^^ 
leaving  his  servants  in  charge  of  the  said  houscc^^^^^ 
and  the  deponent  believes  the  said  John  Collett  li  ^^ 
shortly  expected  to  return  to  the  said  house.  IX 
must  be  observed,  there  being  no  contradiction  oc^  ^  ^ 
this  affidavit,  that  the  facts  appear  to  be  thus; — th  m.^^^'^ 
citation  issued  on  the  22d  of  September;  the  part^^*^"*^^ 
quits  on  the  25lh ;  two  days  before  the  period  of  th^^-^"^ 
attempted   service.     The   other   affidavit,   is  by  ^  * 

Mr.  Henderson,  he  states, — **  that  he  is  the  cof^:^^^'' 
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ir  of  the  poor-rates,  for  the  parish  of,  &c.,  that       ^843. 
John  Collett  has,  for  many  years,  been  assessed     i>«:.  icih. 
le  poor-rates,  in  respect  of  the  said  house,  and      Colliit 
continues  to  be  so  assessed/'  ^^. 

nder  these  circumstances,  presuming  Mr.  Collett 
ive  unpremeditatedly  gone  abroad,  just  at  the 

of  the  proceedings,  has  this  Court  or  not  juris- 
on  to  proceed  where  the  party  is  abroad  ?  Now 

the  Court  may  so  proceed,  is  a  point  not  con- 
d ;  but  it  is  said,  that  the  foundation  of  the 
tion,  which  the  Court  has  to  determine,  on 
lb  the  Court  has  jurisdiction,  depends  on  fiction. 
Court  always  looks,  on  a  question  of  jurisdic- 

to  the  statute  of  Henry  8th,  (c.  9,)  which  was 
h1  in  affirmance  of  the  Common  Law,  and  by 
h  this  Court,  among  others,  had  local  limits 
;ned  to  it.  That  statute  is  the  document  by 
h  this  Court  must  be  governed  in  these  pro- 
logs ;  it  was  passed  for  the  purpose  of  prevent- 
abuses  which  took  place,  by  reason  of  the 
ess,  to  appear  in  the  Arches,  and  other  Eccle- 
ical  Courts,  being  served  on  a  ^riy  far  from 
out  of  the  dioceses^  where  the  party  cited  dwelt^ 
ie  words  are  of  some  importance)  not  where  the 
y  might  happen  to  be  at  the  period  of  issuing  the 
ion^  but  out  of  the  diocese  wherein  he  dwelt. 

0  doubt  the  word  dwells  means  a  permanent 
ling :  in  no  other  part  of  the  statute  are  there 
words  to  give  a  difierent  meaning  to  the  words 
ve  cited,  and  in  the  enactment,  the  words  are, 
lat  no  manner  of  person  shall  be  cited,  or  called 
ipear  out  of  the  diocese,  wherein  he  shall  be 
biting^  at  the  time  of  the  awarding,  or  going 

1  of  the  citation.     Undoubtedly,  the  word  inha- 
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1843.       bit  is  here  used  in  precisely  the  same  sense  as  th 

Dec.  i6tb.     word  dwell^  in  the  prior  part  of  the  statute.     The^»  mm 

cilZZTiT      term  inhabit,  is  one  to  which  many  meanings  have^-^ive 

c^LLOT.      heen  attached  by  the  law,  and  is  one  which  canrv^cAn 

only  be  construed  by  reference  to  the  circumstances^ c:es 

of  each  individual  case.     This  was  so  decided  in  is     c)  a 

case,  where  great  discussion  took  place  as  to  th».flr:ffche 

meaning  of  this  word,  (it  was  before  an  electiocr^:>  ion 

committee,  for  the  county  of  Sussex)  all  the  authoc^fiio. 

rities,  and  all  the  different  meanings  of  the  wor»nr^=)rd 

were  there  discussed  ;— -so  it  has  been  held  in  mRn'Mx^mny 

subsequent  cases. 

Locking  to  this  case,  with  a  stricter  eye,  it  ^  ^  is 
even  more  clear  that  Mr.  Collett  is  within  the  juritir-KTis- 
diction,  no  doubt  he  was  resident  in  the  house,  im  m  in, 
&c.,  and  was  actually  in  the  bouse,  at  the  time  »  ^  of 
the  going  forth  of  the  citation,  on  the  22d  day  *  '^  of 
September. 

Such  being  the  words  of  the  statute,  what  *  ^^ 

the  construction  put  upon  them  in  other  Court^t^^*^' 
there  is  a  case  to  be  found  in  a  book  which  I  no^:^  ^aow 
hold  in  my  hand,  (Burn's  Ecclesiastical  Law.)  ^ 

have  had  reference  to  the  original  Reporter  (a),  ai«*-^^^ 
I  find  the  case  most  accurately  quoted;  it  is  thu»^^^^^ 
— ''8  James,  An  attorney,  in  the  King's  Benctf^^^^ 
was  sued  in  the  Arches,  for  a  legacy;  and,  fc/% 
that  he  inhabited  in  the  diocese  of  Peterborougtt'^^^ 
prohibition  was  prayed  and  granted;  because ^-^-^^ 
though  he  remained  here  in  Term  time,  he  was  pro'*^^'' 
perly  inhabiting,  within  the  jurisdiction  of  thrf*^ 
Bishop  of  Peterborough,"  plainly  thereby  shewing  ^*  ^''^ 
that  in  the  opinion  of  a  Court  of  law,  the  true  coU^^^"^^ 
struction  of  the  statute  is,  not  the  inhabiting,  acc^^^^^^* 

(a)  2  Brownlow,  12. 
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ktally,  and  for  a  single  purpose,  within  the  juris-       ^^^^* 

tion  ;   but  means  a  general  habitation,  in  the     ^^'  ^^^' 

ce  in  which  the  jurisdiction  of  the  Ecclesiastical      Collctt 

art  is  founded.    From  the  nature  of  the  case,  and     Collctt. 

I  transUory  action  such  as  this,  I  look  upon  the 

e  as  an  authority  much  in  point.     Woodward  v. 

ihepeace{a)^  is  not  so  much  in  point,  but  yet,  to  a 

tain  extent  it  illustrates  the  case.     It  was  com- 

ined,  that  Woodward  had  been  cited  out  of  the 

cese  of  Lichfield  and  Coventry,  he  having  been 

^  in  the  diocese  of  Peterborough  ;  but  the  Court 

King's  Bench  held,  that  this  was  not  a  citing 

;  of  the  diocese,  within  the  statute  32  Hen.  8th, 

),  for  he  is  an  inhabitant  where  he  occupies  land, 

well  as  where  he  personally  resides. 

[n  the  present  case,  the  party  cited  occupies  a 

jse  within  the  diocese,  and  was  actually  resident 

Te  before  and  at  the  time  of  the  citation.     What 

9  the  course  pursued  by  Lord  Stowell  in  the  case 

Herbert  v.  Herbert  ?    According  to  that  case, 

reported  in  2  PhUlimore{b),  the  evidence  was 

!  same,  (perhaps  not  so  strong  as  in  the  present 

e,)  as  to  the  habitation  of  Lord  Herbert,  from 

t  time  of  the  quasi  commencement  of  the  siiit  up 

the  serving  the  citation  ;  Lord  Stowell  did  not 

^itate  to  pronounce  Lord  Herbert  in  contempt; 

re  was  not,  in  that  case,  any  personal  service, 

;  service  viis  et  modis^  by  leaving  a  copy  of  the 

ition  at  the  house  of  the  party  cited.     Let  us 

isider  a  little  further,   what  was  done  in  even  a 

re  important  and  difficult  case ;  in  the  case  of 

nduca,  (c),  for  that  is  an  authority  of  the  Court 

)  I  Salk.  164.      (6)  P.  430.      (e)  Cited  arguendo,  3  Phill  595. 
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1843.  of  Arches,  It  was  a  suit  brought  after  a  party— ^, 
Dec  16th.  a  foreigner,  had  quitted  the  country,  and  by  reasofc-^^ 
ciiilirr  of  a  residcncc  in  the  Haymarket,  he  was  serve?-  ^1 
CoLLOT  ^y  ^^ving  a  copy  at  that  place,  and  pronounc^^^d 
in  contempt ;  and  that  too  in  a  suit  for  annullir^g 
a  marriage,  and  not  merely  for  a  separation  k=)y 
reason  of  adultery.  The  Court  of  Arches  stopp^HBd 
only  just  before  the  final  determination,  in  on^Ber 
that  the  party  might  have  personal  notice  giv^  en 
him  in  Naples ;  here  then,  in  the  Court  of  Arch  es, 
personal  service  was  ordered  to  be  made  on  an  — in- 
dividual in  the  kingdom  of  Naples;  I  use  t= — his 
expression  as  an  answer  to  the  argument, — t^Hhat 
the  Court  has  no  jurisdiction  to  issue  process  ^«>ut 
of  the  diocese, — that  here  the  Court  of  Arc^Jiies 
issued  such  process,  if  process  it  be ;  but  in  fa<^:r  t  it 
is  a  misnomer  to  call  it  so. 

So  stands  the  law  on  the  construction  of  '^he 
statute.  The  decided  cases,  and  the  facts  of  S^bis 
case,  most  clearly  demonstrate  that  the  Court  Wr^^d 
jurisdiction  at  the  time  of  issuing  the  citation. 

Now,  on  what  has  the  whole  argument  in  t^^is 
case  been  founded  ?  On  this ;  that  the  citation  ^^^ 
not  been  properly  served  ;  that  is  the  sum  totaE  ^^ 
the  argument.  I  looked  forward  to  hearing,  w  J^^^ 
would  have  been  proper  service,  according  to  ^^^v 
Collett's  counsel ;  I  expected  to  have  heard,  thi^  ^^ 
copy  ought  to  have  been  left  at  the  house  witB^*° 
the  diocese,  and  then,  whether  notice  had  h^^^ 
personally  served  on  Mr.  Collett  or  not ;  that  MT  ^' 
Collett  might  have  pressed  the  Court,  as  in  the  c^^^ 
of  Herbert  v.  Herbert^  and  without  any  of  this  p^*^' 
liminary  argument,  to  have  pronounced  Mr.  Coll  ^^ 
in  contempt;  but  I  have  not  heard  any  such  sv0S' 
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gestion.     It  may  be  the  ordinary  course  to  leave  a      1843. 
copy  of  the  citation  at  the  house  where  the  party    pcc.  i6th. 
was  resident  at  the  time  it  issued,  cui  bono,  for      Comut 
what  purpose  is  the  copy  left  at  the  house  ?     Evi-      c^Cm. 
dently  and  clearly  for  one  purpose,  and  one  purpose 
only ;  that  it  is  most  probable  that  by  this  means 
the  party  will  obtain  a  personal  knowledge  of  the 
proceedings.     The  law  is  indulgent  to  the  party 
proceeding,  and  allows  her  to  go  on  by  serving 
process  at  the  house  ;  and  a  serving  the  process  on 
the  individual,  wherever  he  is  found,  in  lieu  of  con- 
structive service,  is  nothing  more  nor  less  than  what 
the  law  allows.     That  is  the  real  foundation  of  the 
whole  objection  in  this  case.     In  the  case  of  Warren- 
der  v.  Warrender,  the  House  of  Lords  treated  on  this 
very  point.     How  far  then  is  that  case  an  authority  ? 
Does  that  case  apply  to  this  ?    There  is  only  one 
distinction  between  them,  and  that  is  this, — ^that 
was  a  case  of  a  husband  proceeding  against  a  wife, 
and  this  is  a  case  of  a  wife  proceeding  against  a 
husband.     In  the  case  of  Warrender  v.  Warrender^ 
it  stood  thus  :  Sir  G.  Warrender,  being  resident  in 
Scotland,  took  out  process  from  the  Court  of  Session 
in  Scotland,  (the  Court  on  which  all  the  jurisdic- 
tion in  such  matters  had  devolved,)  calling  on  Lady 
Warrender  to  appear  in  a  cause  of  separation  or 
divorce,  by  reason  of  adultery ;  the  proper  mode 
of  serving  the  wife  would  have  been  by  edictal 
process;    and   this   process   would    properly   have 
been  served  on  Lady  Warrender  at  Sir  G.  War- 
render's  own  residence,  in  Scotland  ;  that  would 
have  been  the  strict  ordinary  mode  of  proceeding, 
the  law  presuming  the  domicil  of  Sir  G.  Warren- 
ler  to  be  the  domicil  of  the  wife ; — that  service 
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1843.       would  have  been   made  in  Scotland.     Instead       of 
Dec.  i6tb.     doing  thaty  the  husband  caused  the  citation  to     l)e 
CoTZ^      served,  in  France,  on  Lady  Warrender  personally. 
^!^.     ^^   objection    to    this  service   was   taken  in   tTie 
Court  below,  which  was  the  Court  of  Session. — 
it  was  overruled  there,  and  actually  was  brought 
up  by  appeal  to  the  House  of  Lords  in  EnglaKsd. 
How  did  Lord  Brougham  deal  with  the  objection  ?  — 
with  the  approbation  of  the  other  law  members,    of 
the  House — he  said,  *'  Could  there  be  an  argum  ^t 
more  nearly  approaching  to  the  reductio  ad   ^ib- 
surdum  ?  the  edictal  process  is  admitted  to  be     for 
the  purpose  of  giving  notice,  and  here,  when    id 
point  of  fact  you  do  give  notice  of  the  proceedi  migs 
in  the  cause,  in  a  manner  which  evidently  admits 
of  no  doubt,  because  it  is  personal  service  on    the 
party,  you  come  and  tell  me  that  it  would  be  better 
to  adopt  other  means  of  service  whereby  notice  of 
the  proceedings  could  not  be  known,  namely,   by 
serving  it  in  Scotland,  at  a  place  five  hundred  mile^ 
off  from  where  the  party  was  actually  resident." 
So  that  argument  was  disposed  of,  and  so,  think  h 
it  ought  to  be  disposed  of  in  this  case. 

Now,  let  us  see  whether  the  authority  of  that 
case  is  or  is  not  applicable  to  this  case  ;  whether  or 
not  the  circumstance  that  the  present  suit  is  brought 
by  the  wife  against  the  husband,  makes  any  differ* 
ence  ?  I  think  it  does,  but  that  it  makes  strongly 
the  other  way  : — only  look  to  the  facts !  in  that  cb^ 
it  was  held  to  be  good  service,  although  the  Cour^ 
of  Session  of  Scotland  could  have  no  more  po^^^ 
to  cause  service  to  be  made  in  France  than  tb^^ 
Court,  or  any  other  Court  could.  All  Ecclesiastical 
Courts  are,  in  this  respect,  in  the  same  conditio^ ' 
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In  the  Goods  of  Charles  G.  Cooke,  deceased. 


Motion.  18*'- 


Jan.  10th« 


Charlss  G.  Cooke  died  on  the  26th  of  Dctcem^  SoecUiprobtte 
;r,   1842,  a  widower,  leaving  an  only  child,  a  codicUcaii- 
arried  woman,  him  surviving.    The  deceased  had  f^J^^d. 
ade,  and  duly  executed  a  will,  on  the  30th  of  j;S2r°by  Ihe^ 
ily,  1840,  and  a  codicil  on  the  22nd  of  December,  supposed  a-em 
142;  on  this  last  day  he  re-executed  his  will,  in  not  competent 
nsequence   of  certain   alterations    having    been  eive  direction* 
ade  therein  since  July,  1840.    By  the  codicil,  the  ceiiSkSu"' 
iceased  had  made  provision  for  his  grand-children, 
e  children  of  his  said  daughter.     The  daughter 
id   her  husband  were  appointed  executors  of  the 
ill. 

On  the  morning  of  the  day  on  which  the  de« 
ased  died,  his  daughter  being  alone  with  him, 
e  proposed  to  him  to  revoke  the  codicil,  and, 
iderstanding  and  believing  that  he  assented  to  the 
deposition,  she  took  the  codicil  and  will,  and  find- 
g  that  the  latter  had  been  re-executed  on  the 
me  day  as  the  codicil,  she  cancel  led*  both  instru- 
ents,  by  tearing  off  the  seals  and  the  signatures. 

It  appeared,  from  the  opinions  of  the  medical 
tendants  of  the  deceased,  that  at  the  time  when 
i€  daughter  supposed  that  the  deceased  assented 
»   the  cancellation  of  the  codicil,  he  was  in  fact 
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1843.       incapable  of  compreheuding  or  giving  any  assen 
Jm.  i(5ih.     to  the  proposition. 

Id  the  GoocU  of 

^l^  The  Queen's  Advocate  moved,  on  behalf  of  t! 

daughter  and  of  her  husband,  for  probate  of  tl 
will  and  codicil. 

Sir  Herbert  Jenner  Fust. 
Both  papers  are,  to  all  appearance,  revoked,  ar 
would  be  effectually  cancelled,  if  the  act  had  be 
done  by  the  deceased,  or  by  his  directions  anii  m  a 
revocandi.  On  looking  to  the  affidavits,  howev^^  zr 
I  am  clearly  of  opinion,  that  the  deceased  was  e^  ^i 
capable,  at  the  time  when  the  act  of  cancellati  ^zz^o 
took  place,  of  giving  any  directions  or  assent,  -C^cDr 
revoking  a  will :  the  act  of  cancellation  is,  therefox— ^, 
a  nullity.  The  interest  of  the  daughter  and  of  hm^r 
husband  is  opposed  to  the  grant  of  probate  of  th^^^se 
papers,  for  the  daughter  is  the  sole  next  of  kin.  I 

decree  probate  of  the  will,  as  when  re-execut^«i, 
and  of  the  codicil,  with  an  affidavit  explaining  Che 
circumstances  of  the  cancellation. 

The  Registrar. — With  the  name  of  the  deceased 
attached  ? 

Per  Curiam.  —  No ;    the  affidavit  will  expl-ft^"^ 
why  it  is  omitted. 

Addams  mentioned,  that  in  Brooke  v.  Kent  0*) 

the  Judicial  Committee  of  the  Privy  Council  ^^ 

restored  a  part  of  a  will,  struck  out  by  the  ^ 
ceased. 

(a)  See  ante,  p.  512,  and  Soar  v.  Dolman,  ante,  p.  131. 
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Per  Curiam. — That  was  in  the  body  of  the  will ;       1843. 
-I  do  not  consider  myself  at  liberty  to  restore  a     Jan.  leth. 
gnature.     There  must  be  a  special  probate  shew-  inihrgoodsof 
ig  the  circumstances  under  which  it  is  granted.  d^^. 


In  the  goods  of  Susannah  Biou,  deceased. 


The  School  for  the  Indigent  Blind,  and  the 
V^ESTMiNSTER  HospiTAL  agaiust  Flack  and  Others. 


Motion..  ^^^3- 


Jan.  25th. 


Susannah  Biou  died  in  the  year  1821.     By  her  Ariministration 
ill,  she  bequeathed  to  Mary  Dickens,  the  interest  nexed  granted 
F  1000/.  consols  for  life,  and  at  her  decease  she  irominierof 
equeathed  the  said  principal  stock  to  the  Hospital  l^^^^^^^l^ 
>r    the  maintenance  of  the  Blind,  situate  in  St.  whomiepciw, 

'  expectant  on 

reorge's  Fields.     The  deceased  also  bequeathed  the  {|^®.'°*®'?^ 
iterest  of  lOOOZ.  like  consols,  to  Elizabeth  Keys  (^ueathedbat 
•r  life,  and  at  her  decease  gave  the  said  principal  fd'l^dappropria. 
ock   to  the  Westminster  Hospital.     And  she  di-  oftt'Kpid^^ 
»cted  that  Mary  Dickens  and  Elizabeth  Keys  should  Jti^^tot^ne- 
3Joy  their  annuities  free  of  legacy  duty.     The  de-  f^?™°^ 
^ased  appointed  H.  G.  Flack,  and  C.  W.  Hollier  her  cited,  andnot 
teciitors  and  residuary  legatees  ;   both   executors   pp^"°^' 
roved  her  will  in  this  Court;  the  former  survived 
is  co-executor,  and  died  in  1830,  having  by  will 
ppointed  three  persons  to  be  his  executors,  all  of 
hom  proved  his  will  in  this  Court,  and  are  since  de- 
gased, the  survivor  of  them  having  died  intestate. 
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^8^3.  H.  G.  Flack  and  C.  W.  Hollier  had  appropriated 

jin^ih.  ^  gy,^  Qf  1800/.  3  percent,  consols,  standing  in  the 
In  the  goods  of  name  of  Susannah  Biou,  to  answer  in  part  the  twc 
deaaiid.  annuities,  and  to  satisfy  the  principal  legacies  on  the 
determination  thereof  respectively  ;  and  had  als 
purchased  200Z.  like  consols  in  their  own  joint  name  .^^^ 
for  the  purpose  of  satisfying  the  said  two  annuities  i^^^^ 
full,  free  from  legacy  duty. 

The  1800Z.  continued  to  stand  in  the  name 
Susannah  Biou ;  and  the  200Z.  in  the  joint  names  ^ 
H-  G.  Flack  and  C.  W.  Hollier.     The  amount 
the  annual  dividends  had  been  regularly  paid  to  tl 
respective  annuitants. 

It  being  necessary  to   obtain  representation        ^fco 
Susannah  Biou;  a  decree  with  intimation  issu  ^^d 
from  this  Court  on  the  19th  of  December  1842,       sit 
the  instance  of  the  president,  vice-president,  tr^^^- 
surer,  and  members  of  the  school  for  the  Indig^s^'«3t 
Blind,  and  of  the  president,  vice-president,  treasur^^T, 
and  governors  of  the  Westminster  Hospital,  the  f^^o 
institutions  to  whom  the  bequests  of  lOOOZ.  con&^^^z^is 
were  given  in  remainder,  the  decree  cited  the  tc:^«r 
residuary  legatees  named  in  the  will  of  H.  G.  Flaci^l^i 
and  the  husbands  of  two  of  such  residuary  legat^^^^ 
who  were  married  women  ;  and  also  the  executocr^  of 
C.  W.  Hollier,  to  appear  and  accept  or  refuse  ^ad- 
ministration with  the  will  annexed  of  the  good^^  ^^ 
Susannah  Biou  left  unadministered,  or  otherwis^^^^ 
shew  cause  why  the  same,  limited  to  the  sun^^^^^ 
1800Z.    consols,  and   the   dividends   to   grow  c^::^^^ 
thereon,  for  the  purpose  of  carrying  into  effect  W     ^^^ 
trusts  contained  in   the  said  will,  should   not  ^ 

jointly  granted  to  C.  Dodd,  and  C.  J.  Kempsoirf^^^ 
the  respective  nominees  of  the  said  two  institutio^^^^^' 
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This  decree  was  personally  served  on  the  several        1843. 
parties  and  returned  into  Court.  January  25th, 

On  this  day,  on  default  of  appearance  by  any  of  in  the  gooda  of 
the  parties  cited,  decLud. 

AcUams  moved,  that  letters  of  administration  with 
^he  will  of  Susannah  Biou,  deceased,  should  be 
granted  to  the  said  C.  Dodd  and  C.  J.  Kempson 
limited  according  to  the  tenor  of  the  said  decree. 

Sir  Herbert  Jenner  Fust. 
I  think  it  is  both  desirable  and  proper  that  a 
grant  should  be  made  in  the  way  proposed,  otherwise 
^he  two  annuitants  will  be  unable  to  obtain  the 
Annual  payments  to  which  they  are  respectively 
entitled. 

The  Registrar. — According  to  the  ordinary  prac- 
"t^ice  there  should  be  a  general  grant. 

Per  Curiam. — It  is  not  advisable  to  encumber  these 
"t^wo  hospitals  with  a  general  grant. 


In  the  goods  of  Sarah  Denston,  deceased. 

Motion.  1843. 


February  3rd  . 


Sarah  Denston,  widow,  died  on  the  18th  of  wmii^ 
July,  1840,  having,  on  the  6th  of  the  June  pre-  vt°ifi^*i"''\* 
Tious  made  a  will,  and  appointed  two  executors  probate  «». 

*  *  jected  the  next 

thereof.  of  kin  not  bav- 

Shortly  after  the  death  of  the  testatrix  this  will  '°^  ^"" 
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1843.       was  found  in  a  chest  of  drawers  in  her  house,  by 

FebroarySrd.  Mary  HarrisoD,  her  sister,  who  delivered  it  to  her 

Id  thTgoodsof  husbaod,  Joho  Harrison  ;  it  remained  in  his  custody 

^;j;?;     until  the  latter  end  of  1841,  when  he  delivered  it 

to  Mr.  Gronow,  one  of  the  executors. 

Mr.  Gronow,  by  affidavit,  stated,  that  he  had 
deposited  the  will  in  some  place  for  safe  custody, 
but  has  been  unable,  although  he  had  made  all 
diligent  search,  to  find  the  same. 

During  the  time  this  will  was  in  the  possession 
of  John  Harrison,  his  sou,  M.  G.  Harrison,  made 
a  copy  thereof,  and  carefully  examined  the  same 
with  the  original. 

Shortly  after  the  testatrix  had  executed  her 
will,  it  was  borrowed  of  her  by  a  Mr.  Cunnington, 
a  trustee  named  in  her  husband's  will,  and  he 
made  a  copy  thereof  in  a  book  belonging  to  him. 

The  copy  made  by  M.  G.  Harrison,  and  the  copy 
made  by  Mr.  Cunnington  were  compared,  and  found 
to  correspond. 

Upon  affidavits  of  the  above  facts, 

Deane  moved  the  Court  to  decree  probate  of  the 
copy  of  the  said  will,  as  made  by  M.  G.  Harrison, 
to  be  granted  to  the  two  executors  named  therein, 
limited  until  the  original  will,  or  a  more  authentic 
copy  thereof,  should  be  brought  into  the  Registry. 

1843.  ^^^  Court  rejected  the  motion. 


Dec.  i3th. 


The  motion  was  now  renewed,  on  the  following 
additional  evidence.  Mr.  Gronow  further  deposed, 
that  in  May,  1840,  he  received  instructions  from 
the  testatrix  to  prepare  Jier  will,  and,  accordingly, 
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caused  a  draft  copy  to  be  made,  which  was  perused       1843. 
and  settled  by  him  ;  a  fair  copy  of  this  draft  was     Dec.  i3th. 
made  and  was  duly  executed.  imhTg^odsof 

The  following   facts    were   stated,   in  order    to     ^^^3l* 
account  for  the  will  not  having  been  proved  by 
the  executors  immediately  upon  the  death  of  the 
testatrix. 

William  Denston,  the  husband  of  the  testatrix, 
by  his  will  gave  and  bequeathed  a  moiety  of  the 
clear  residue  of  the  monies  to  arise  by  a  sale  of  his 
real  estate  to  trustees,  upon  trust,  to  apply  the  in- 
terest thereof  for  the  benefit  of  his  child  or  children 
during  minority,  and  to  pay  the  principal  to  him,  her, 
or  them  on  attaining  the  respective  age  of  twenty-one 
years,  and,  in  the  event  of  the  death  of  every  such 
ohild  under  that  age,  without  leaving  issue,  then 
^o   pay  the  said  moiety  unto  his  wife,  or  to  her 
executors  or  administrators  absolutely.      William 
Denston   died    on    the    15th   of  February,    1840, 
leaving  his  wife  and  a  daughter  surviving. 

Sarah  Denston,  the  testatrix,  died,  as  before 
intieutioned,  leaving  her  daughter  surviving;  the 
latter  died  on  the  15th  of  May,  1842,  a  minor,  and 
without  having  been  married. 

The  moiety  bequeathed  by  the  will  of  William 
Denston,  having,  by  the  death  of  his  daughter, 
devolved  to  the  estate  of  Sarah  Denston,  it  became 
requisite  to  prove  her  will,  which  otherwise  would 
not  have  been  necessary,  she  not  having  died  pos- 
sessed of  any  other  property. 

Mr.  Gronow  further  deposed,  that  since  the  date 
of  the  former  motion,  he  had  made  all  further 
diligent  search  for  the  original  will,  but  had  been 
unable  to  find  the  same. 
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1843,  Due  execution  of  the  will,  and  capacity  of  the 

Dec  13th.     deceased  to  make  a  will  were  fully  established  by 
In  the  goods  of  aflSidavit. 

Dtane  in  support  of  the  renewed  motion. 

Sir  Herbert  Jenner  Fust. 

The  difficulty  which  the  Court  feels,  regarding 
this  motion,  is,  that  there  is  no  party  before  the 
Court  who  has  an  interest  in  contesting  the  ad- 
mission of  the  present  authentic  copy  to  probate. 

There  has  been  no  decree  citing  the  parties  in- 
terested, in  case  of  an  intestacy.  What  do  the 
next  of  kin  say  to  the  grant  of  probate  ?  The  affi- 
davits are  now  very  satisfietctory,  but  the  Court 
cannot  decree  probate  behind  the  backs  of  the 
next  of  kin. 

The  next  of  kin  may  give  in  proxies  of  consent 
if  they  choose;  but  at  present  I  must  again  reject 
this  motion. 


1843. 


February  13tb. 

A  married 
woman  had 
power  to  dis- 
poM  of  certain 
ftock  and  fur- 


In  the  goods  of  Sarah  Boswell,  deceased. 

Motion. 

Sarah    Boswell,  widow,  died  on  the  9th  of 
January,  1843,  leaving  a  sister  her  only  next  of  kin. 


niture,  by  a  will  to  be  eiecnted  in  the  Dresence  of  two  witneans ;  and  also  to  dispoee  of  other 
effocts  by  will  generally.  By  a  will,  dulv  eiecnted »  she  disposed  of  the  stock  and  fnmitnre ;  by 
an  unsigned  memorandum,  at  the  foot  of  the  will,  in  her  own  handwriting,  (previous  to  the  1st  ch 
January,  1838,)  she  disposed  of  the  other  effects.  Letters  of  ^administration  with  the  will  and 
memorandum  granted. 
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By  a  settlement,  made  previous  to  and  in  contem-       1843. 
plation  of  the  marriage  of  the  deceased,  a  sum  of  Febraaiy  lauu 
Liong   Annuities,   standing   in    the    name  of  the  inthTgii^of 
deceased,  and  certain  furniture,  plate,  and  other     ^^^i* 
effects;  as  also  jewels,  trinkets,  and  wearing  apparel, 
^were  assigned  to  trustees,  upon  trust,  as  to  the  Long 
Jlnnuities,  furniture  and  effects,  after  the  death  of 
%he  survivor  of  the  deceased  and  her  intended  hus- 
l>and,  as  the  deceased  by  will,  to  be  executed  by 
lier  in  the  presence  of  two  witnesses,  should,  not- 
^withstanding  coverture,  appoint ;  and  upon  further 
^rust,  as  to  the  jewels,  trinkets,  and  wearing  appa- 
rel, of  which  the  deceased  was  then  possessed,  or 
Tnight  become  possessed  during  coverture,  to  stand 
possessed  thereof  for  the  sole  use  of  the  deceased 
during  coverture,  and  to  permit  her  to  sell  the  same, 
or  to  dispose  thereof  by  will  or  otherwise,  notwith- 
standing the  coverture. 

The  husband  died  on  the  16th  of  August,  1837. 
The  deceased,  on  the  29th  of  August,  1836,  by 
inrill  duly  executed,  disposed  of  the  Long  Annuities 
snd  furniture.  At  the  foot  of  the  will,  without  date, 
or  signature,  was  a  memorandum  in  the  handwriting 
of  the  deceased,  bequeathing  a  watch,  some  articles 
of  plate,  and  wearing  apparel. 

By  a  codicil,  dated  the  20th  of  February,  1837, 
signed  by  the  deceased,  but  attested  by  one  witness 
only,  the  Long  Annuities  bequeathed  by  the  will, 
were  otherwise  disposed  of. 

White  moved  for  special  letters  of  administration 
with  the  will  annexed,  and  with  the  memorandum 
or  addition  at  the  foot  thereof,  upon  a  proxy  of  con- 
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1843,       sent  from  the  sole  next  of  kin.     He  admitted,  tha 
Febnwry  i3tb.  he  could  not  ask  for  probate  of  the  codicil. 


In  th«  goods  of 

BOSWBLL, 


Siu  Herbert  Jenner  Fust. 

The  Long  Annuities  and  furniture  are  properly 
and  duly  bequeathed.  The  deceased  had  a  power 
to  dispose  by  will  generally,  of  certain  jewels,  trin- 
kets, and  wearing  apparel;  and,  inasmuch  as  the 
additional  memorandum  to  the  will  was  made  before 
1838, 1  think  it  sufficiently  complies  with  the  general 
power ;  therefore,  so  far  as  the  will,  with  the  addi- 
tion is  concerned,  I  am  of  opinion,  that  there  is  a 
good  execution  of  the  powers. 

The  codicil  cannot  have  operation,  for  the  power 
to  dispose  of  the  Long  Annuities  was  to  be  executed 
in  the  presence  of  two  witnesses,  and  the  codicil  is 
executed  in  the  presence  of  one  witness  only. 

Administration  of  this  will,  with  the  addition, 
may  be  granted  as  prayed,  it  being  understood  that 
the  next  of  kin  has  actually  executed  a  proxy  of 
consent. 


1843. 

March  14th. 


In  the  goods  of  Catherine  Sinclair,  deceased. 
Motion. 


1841)  rcToking         CATHERINE  SINCLAIR    died    OU    the    18th    of    No- 

refeJl!S*toa  '  vcmbcr,  1842  ;  by  her  will,  dated  the  7th  of  June, 

clause  in  a  for- 
mer will. 

Probate  prayed  of  so  much  of  the  former  will  as  was  necessary  to  explain  the  laUer  will. 
Motion  refused. 
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1841,  she  thus  bequeathed:    "Whereas  my  son       ^^^^' 
and  daughter  have  both  died  since  the  date  of  my    March  uth. 
last  wiW  and  testament,  now  I  do  hereby  give  the  in  the  goods  of 
share  of  my  estate  and  eflfects,  which  would  have 
gone  to  them  if  they  had  survived  me,  to  the  re- 
spective children   of  my  son  and  daughter."     It 
appeared  by  an  affidavit,  that  the  deceased,  on  exe- 
cuting the  will  of  the  7th  of  June,  ^delivered  to  a 
person,  named  as  executor  therein,  a  paper,  which 
she  said  contained  her  former  will,  and  directed 
liim  to  destroy  it.     The  will  of  the  7th  of  June 
xevoked  all  former  wills.     The  executor  had  not 
destroyed   the   former   will,    as  pursuant   to    the 
directions  of  the  deceased. 

Jermer  moved  for  probate  of  the  will  of  the  7th 
of  June,  with  such  part  of  the  former  will  as  was 
necessary  to  shew  the  amount  of  the  shares  of  the 
deceased's  property  which  the  son  and  daughter 
^ere  to  have  taken  under  that  will.  He  submitted, 
that  as  the  grand-children  were  to  take  their  re- 
spective parents'  shares,  it  was  necessary  to  include 
in  the  probate  so  much  of  the  former  will  as  shewed 
the  amount  of  those  shares ;  that  the  executor 
could  not  safely  act  without  probate  passing  in 
such  form. 

Sir  Herbert  Jenner  Fust. 
I  do  not  see  how  the  Court  can  decree  probate  of 
any  part  of  the  former  will  in  conjunction  with  the 
present  will,  containing,  as  the  latter  does,  an  ex- 
press clause  of  revocation  of  all  former  wills.  I 
can  only  decree  probate  of  the  latter  will  as  it  stands. 
If  the  executor  cannot  safely  act  in  the  matter,  he 
must  apply  to  the  Court  of  Chancery. 
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In  the  goods  of  Giles  Davis,  deceased. 
Ig43,  Motion. 

May  I9th.  

wai^^it       Giles  Davis  died  on  the  9th  of  April,  184^3, 


fintadeofa      possessed  of  persoDal  estate  of  the  value  of  ab(^^^Jt 


ofpai-.   400/. 


^liH  itttfH^f^  on 

ti^nd^rida,      gy  1^-3  ^ii,^  j^j^j  ^jj^  jg^  of  April,  1840,  he  ga -^e 

r^^  of       '^  ^^®  ^^^^  ^^^  ^^®  freehold  property,  for  her  11       ^e, 
acknowWg^     and  also  all  his  household  furniture,  plate,  booLj^  s, 

meotof  the  .  ^         \ 

Mgnatureoftbe  stock  in   trade,  and  book  debts,  out  of  which  ^&^lie 
was  to  pay  his  debts,  and  whatsoever  remained  to 

be  at  her  own  disposal,  to  do  with  as  she  shoLj::a>  ^d 
think  proper. 

The  will  then  disposed  of  the  reversion  of  fc^"Bie 
freehold  property. 

This  will  was  written  on  the  first  side  of  a  sh^ 
of  paper,  and  was  signed  by  the  testator  at  the  ec 

On  the^second  side  of  the  same  sheet  was  writti 
^*  I  also  appoint  my  wife,  Jane  Davis,  execute 
vnth  my  son,  John  Davis,  and  my  son,  Giles  Davi 

This  was  subscribed  by  three  witnesses,  but  \^^    '^^ 
not  signed  by  the  testator. 

By  the  joint  affidavit  of  the  attesting  witness^^^  ^' 
it  appeared,  that  on  the  24th  of  March,  1843,  tt^5 
deceased  being  ill  in  bed,  requested  the  first  witnt 
to  bring  him  his  will,  and  to  read  the  same  to  hii 
having  done  which,  the  witness  suggested  the  pf^^^^' 
priety  of  the  will  being  attested  ;  that  the  deceas^^ 
concurred,  and  requested  him  to  be  one  of  tt^-^ 
witnesses,  and  to  send  for  the  two  other  deponei3  "*^ 
for  the  same  purpose.     That  previous  to  the  arri^^  ^^' 
of  the  two  last  witnesses,  the  first  witness,  in  t-l^^^ 
presence  of  the  deceased,  subscribed  his  name     '•^^ 
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be  will.     That  the  two  other   witnesses  having      1848. 
hortly  afterwards  entered  the  room,  the  deceased,     Miyipth. 
ddressing  them,  and  looking  at  his  will,  which  in  thT^^ of 
ly  on  a  table  by  his  bedside,  with  the  first  page       ^^^"- 
lereof  and  his  signature  exposed  to  view,  said, 

I  want  you  to  sign  my  will,"  whereupon  the  first 
itness  said,  ^*  as  witnesses."  That  the  two  de- 
onents  then  subscribed  their  names  to  the  will  in 
le  presence  of  the  testator,  and  of  each  other. 

The  signature  to  the  will  was  proved  to  be  in  the 
and  writing  of  the  testator. 

£lphvnstone  moved  for  probate^  omitting  the 
lause  on  the  second  side  of  the  paper,  to  be 
ranted  to  the  widow,  as  residuary  legatee,  and 
xecutrix  according  to  the  tenor. 

Sir  Herbert  Jenner  Fust. 
This  joint  affidavit  is  sufficient  to  entitle  this 
aper  to  probate ;  there  is  no  doubt  as  to  the  sig- 
ature,  *'  Giles  Davis"  being  in  the  handwriting 
r  the  deceased,  and  that  being  so,  the  decisions  of 
le  Court  have  established  the  sufficiency  of  the 
*knowledgment  of  the  signature.  The  clause  ap- 
^inting  executors  must  be  omitted  in  the  probate  ; 
id  there  must  be  the  consent  of  the  parties  in- 
rested.  The  form  must  be  this : — Administration 
ith  the  will  annexed  must  be  decreed  to  the 
idow,  as  relict,  not  as  residuary  legatee,  I  do 
>t  think  she  is  residuary  legatee,  nor  executrix 
icording  to  the  tenor. 


At  the  conclusion  of  this  case,  the  learned  Judge 
id:— 
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1843.  I  wish  it  to  be  understood  as  the  general  rule  of 


May  i9th.     this  Court,  that  in  every  case  where  the  consc ^nt 

intbTgoodsof  of  parties  is  required,  proxies  of  consent  must  be 
actually  in  the  registry  before  the  Court  is  mov^-^sired 
to  make  any  decree  in  such  case. 


Davis, 
dtemmL 


In  the  goods  of  John  Bullock,  deceased. 
1843.  Motion. 


Jane  8th. 


A  will,  written       JoHN  BuLLocK  died  a  widower,  possessed  of  per- 
haifofthrM-    sonal  estate  of  about  600/.,  leaving  four  childr^i^i 
«?^1ofpair.  namely,  John  Bullock,  Emily  Symes,  wife  of  Jana^ 
(Te?h^bSii  Symes,  Richard  BuUock,  and  James  Bullock,  hi  «i 
folded  broad-    surviving.   The  deceased  left  a  will,  which  was  mst^® 


wayi)  to  the 


witnefses.  and  and  exccutcd  in  manner  following :  it  was  written 
IX^^  o"^  on  the  lower  half  of  the  second  side  of  a  sheet  ^^ 
of^thTfiJstside  foolscap  paper,  the  upper  half  of  the  third  side  b^^ 

bdi^S^  ^'^  ^^™  ^^'  ^^^  *^®  '^^^^  ^^^^  ^^  ^^^^  ®^^®  wb^n 
will  to  be  con-  folded  down  concealed  the  writing  on  the  lo^^^ 

tamed  on  the  mi  •ti  -^=»ft 

upper  half  of  half  of  the  sccoud  side  of  the  paper.  The  will  v^'-^^ 
Prob^egran-  as  foUows  :  **  This  is  the  last  will  and  testament  ^^ 
c^nt'of\*he    ™e,  John  Bullock,  of  No.  9,  St.  James's  Square,    ^" 


next  of  kin.  ^|^g  ^^^y  ^f  Wcstmiuster,  made  this  13th  day  of  Ju^  ^' 
1842,  I  give  and  bequeath  unto  James  Symes  ^ 
my  property  and  effects  whatever  and  wheresoc^^^J 
to  and  for  his  own  absolute  use  and  benefit,  and 
do  hereby  nominate  and  appoint  to  be  the  execut^^^ 
of  this  my  last  will  and  testament,  John  Bullo^  *^' 
John  Bullock,  James  Symes,  Rollisson's  Cottag^^^' 
Tooting,  Surrey."  On  the  lower  half  of  the  fii^^^ 
side  of  the  sheet — **  witness  my  hand  this  pres^^^^ 


PREROGATIVE    COUUT    OF    CANTEUB13RY.  761 

13th  day  of  June,   1842.     John  Bullock.     In  the       1843. 
presence  of  the  testator,  by  his  desire,  and  in  the     J^ne  sth. 
f>resence  of  each  other.   Witnesses,  Hudson  Gumey,  in  the  goods  of 
So.  9,  St.  James's  Square,  Thomas  Young,  209,       d^^^\ 
Piccadilly."    Mr.  Gurney,  by  affidavit,  deposed  : — 
that  the  deceased  was  his  porter  ;  that  on  the  12th 
jf  June,  1842,  he  suggested  to  the  deceased,  who 
was  then  very  ill,  the  propriety  of  settling  his  affairs, 
to   which  he  assented,  and  expressed  a  desire  to 
make  his  will,  which  he  said  would  be  a  very  short 
3ne.     That  the  deceased  was  always  of  a  very  close 
and  reserved  disposition,  and  deponent,  believing 
that  he  would  be  averse  to  calling  upon  any  one  of 
his  fellow  servants  to  witness  his  will,  and  would 
wish  to  conceal  what  his  property  was,  and  what 
was  the  disposition  made  of  it,  told  him,  that  he, 
deponent,  and   Mr.  Young,  the  surgeon,  who  was 
attending  him,  would  be  the  witnesses,  if  he  wished 
it.     That  deponent  took  up  a  sheet  of  foolscap  paper 
and  folded  it  down  the  middle  (broadways)  and  told 
the  deceased,  he  might  write  his  will  on  the  upper 
part  of  the  side  so  folded,  so  that  the  witnesses  sub- 
scribing their  names  to  the  lower  part  of  the  fold 
would  not  see  the  contents.     That  he  left  such  sheet 
of  paper  with  the  deceased.     That  on  the  following 
day,  Mr.  Young  having  called  to  see  the  deceased, 
the  latter,  in  the  presence  of  Mr.  Gurney ,  expressed 
a  wish  to  execute  his  will,  which  he  said  he  had 
vnade,  and  then  produced  the  same  sheet  of  paper, 
which  Mr.  Gurney  had  given  him  on  the  previous 
day,   folded  down  ;  that  deponent,  supposing  the 
will  had  been  written  on  the  upper  part  of  the  fold 
wrote,  on  the  lower  part  of  the  first  side  the  words 
•*  witness  my  hand  this  present  13th  day  of  June, 


fiVLLOCX, 
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1848>  1842,"  That  the  deceased  signed  his  name  in  the 
Jane  8th.  joint  presence  of  deponent  and  Mr.  Young,  who 
In  thrgoods  of  both  subscribcd  it  in  the  presence  of  the  deceased. 
That  deponent  does  not  remember  to  have  seen 
the  outer  side  of  the  paper  at  the  time  of  execution, 
and  did  not  notice  any  part  of  the  same  to  hare 
been  cut  off. 

Jenner  moved,  for  probate  of  this  paper  to  be 
granted  to  John  Bullock,  the  son  of  the  deceased,  as 
executor,  upon  consent  of  the  three  other  children 
and  of  James  Symes. 

Sir  Herbert  Jenner  Fust. 

Perhaps,  strictly  and  literally  looking  at  the  lan- 
guage of  the  Wills  Act,  this  paper  is  not  signed  at 
the  foot  or  end  thereof;  however,  upon  the  consent 
of  all  parties  interested,  I  think  I  am  able  to  decree 
probate  of  it. 

It  is  very  unfortunate  that  more  pains  are  not 
taken  to  comply  duly  with  the  provisions  of  this 
act. 


1843. 


In    the    goods    of  Charles    Ventris    Field, 
deceased. 

,     irv  u  Motion. 

June  I9th. 

pa^fo?r         Charles  Ventris  Field  died  on  the  17th  of 
^m^^'Uif    May,  1843,  leaving  a  widow,  and  one  child  him 

had  lo6t  the 

use  of  speech, 

and  almoft  of  ifmbs,  signed  with  a  mark  and  duly  attested,  pronounced  for. 


PREROGATIVE  COURT  OF  CANTERBURY.  763 


surriving.    He  also  left  an  illegitimate  child.    Both       1843. 
these  children  were  minors.    For  some  time  previous    Jdm  i9th. 
to  his  death  the  deceased  had  been  labouring  under  inthT^oAsoi 
the  effects  of  paralysis,  which  had  deprived  him  of     ^^!^. 
speech,  and  almost  of  the  use  of  his  limbs. 

On  the  13th  of  May,  three  days  before  his 
decease,  it  being  ascertained  that  the  deceased 
irished  to  make  a  will,  and  also  the  way  in  which 
be  wished  to  dispose  of  his  property,  his  brother 
Francis  Ventris  Field,  a  solicitor,  wrote  a  will  for 
him. 

The  circumstances  attending  the  execution  of  the 
vrill  were  thus  stated  in  the  affidavit  of  one  of  the 
attesting  witnesses. 

Henry  Sawford,  of  Finchley,  in  the  county  of  Mid- 
cilesex,  carpenter,  deposed,  that  on  the  13th  day  of 
IMlay,  he  went  into  the  bed-room  of  the  deceased. 
That  there  were  then  in  the  room,  the  wife,  the 
mother,  three  brothers,  and  two  sisters  of  the  de- 
oeaaed,  as  also  Mary  Chambers,  his  nurse.  That 
^Robert  Field,  one  of  the  brothers,  then  produced  the 
^vill  in  question  to  the  deceased,  saying,  he  had 
brought  ihe  paper  for  him  to  sign.  That  the  de- 
creased appeared  to  understand  the  nature  of  it,  and 
put  out  his  hand  to  take  it.  That  the  deceased  was 
unable  to  sign  his  name  to  the  will,  or  to  make  any 
fleclaration  in  respect  thereof.  That  a  pen  was  put 
into  the  hand  of  the  deceased,  and  he  made  a  cross 
or  mark  at  the  bottom  of  the  first  and  second  pages, 
«nd  twice  on  the  third  page.  That  deponent  and 
IMlary  Chambers,  who  were  both  present  during  the 
^wbole  time,  then,  in  the  presence  of  the  deceased 
^nd  of  each  other,  subscribed  their  names  as 
^tnesses  to  the  execution  of  the  will. 

VOL.  III.  c  c  c 
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1843. 


By  this  will  the  deceased  made  provision  for  his 
junemh.     widow  and  children,  and  appointed  his  widow  and 
inthTi^d^of  his  brother  Francis  V.  Field,  executors. 

FlMD, 

deteated, 

Jenner  moved  for  probate. 

Per  Curiam. — The  evidence  as  to  the  deceased's 
capability  of  understanding  the  will  is  very  slight  ; 
but  the  brother  appears  to  have  done  all  in  his 
power  towards  the  benefit  of  the  illegitimate  child, 
t  think,  under  the  circumstances,  probate  may  pass. 

Motion  granted. 


In  the  Goods  of  William  Martin,  deceased. 


1843. 


July  6th. 

Will  prepared 
and  executed 
on  a  printed 
torm ;  motion 
for  probate 
rejected.    Tes- 
tator misled  by 
printed  direc- 
tions. 


Motion. 

William  Martin  died  in  May,  1843.  Bein^^  ^ 
desirous  of  making  his  will,  the  deceased  requestefc^^ 
W.  Ponsonby  (one  of  his  executors)  to  prepare  th^  ^ 
same  for  him ;  which  W.  Ponsonby  did,  by^i^^ 
writing  the  same  on  a  printed  form,  and  he  after — "^ 
wards  read  the  same  over  to  the  deceased^  whcc:^^ 
approved  thereof.  On  the  3rd  of  May,  1843,  W.^  ^ 
Ponsonby  again  read  this  will  over  to  the  deceased,  <^  ' 
in  the  presence  of  R.  Mann  and  J.  Martin ;  and  ^^ 
the  deceased  again  expressed  his  approbation  of  it,-^^ 
and  desired  and  proposed  to  execute  it. 

The  will  was  signed  and  attested  as  follows : — 
The  sheet  of  paper  on  which  the  printed  form-^^^ 
was  contained,  was  divided  into  two  columns  orM^^^ 
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diFisions  by  ruled  lines,  and  the  left-hand  column       1843. 
subdivided  by  another  line.     The   first  left-hand      Juiyeih. 
column  contained    printed  directions  for  siting  in  the  goods  of 
and  attesting.     The  second  of  such  two  columns      dt^^uH' 
was  thus  headed,  **  Margin  for  signature  of  testator 
and  subscription  of  witnesses  in  case  o&  any  altera- 
tion in  the  will."     The  right-hand  column  con- 
tained the  body  or  dispositive  part  of  the  will ;  tiie 
will  was  written  on  the  first  and  second  sides  of  the 
sheet,  the  second  side  concluding  with  the  appoint- 
ment of  executors,  which  occupied  ten  consecutive 
lines ;  underneath  this  was  an  attestation  clause. 

The  testator  signed  the  first  side  of  the  sheet 
ivithin  the  second  left-hand  column,,  and  the  at- 
testing witnesses,  R.  Mann  and  J.  Martin,  sub- 
soribed  underneath  ;  the  deceased  and  the  witnesses 
also  signed  the  second  side  in  like  manner,  his 
signature  being  opposite  to  the  fifth  line  of  the 
appointment  of  executors,  the  name  of  the  first 
MTitness  opposite  the  seventh,  and  of  the  second 
opposite  the  ninth  line.  The  witnesses  also  sub- 
^oribed  at  the  end  of  the  attestation  clause. 

Addams  moved  for  probate.  Compliance  with 
^e  regulations  of  the  printed  form  is  sufficient; 
^he  mode  in  which  the  paper  has  been  divided, 
^akes  the  portion  appropriated  for  the  signature 
of  the  testator  and  for  the  subscription  of  the  wit- 
nesses, to  be  in  fact  the  end  of  the  will.  The  dis- 
positive part  at  least  is  duly  signed  and  attested. 

Sir  Herbert  Jennbr  Fust. 
I  am  afraid  of  putting  a  construction  upon  tiie 
^ct,  as  regards  the  question  involved  by  this  will, 

c  c  c  2 
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left  in  blank ;  on  the  third  side  was  a  full  attestation       1843. 


clause,  and,  at  the  foot  or  end  thereof,  were  the  Nov.  27th 
signature  of  the  testator  and  the  subscriptions  of  in  Um  goodi 
two  witnesses.  ^*** 

The  will  had  been  duly  executed  as  regarded  the 
act  of  signing  and  attesting. 

White  moved  for  probate,  he  cited,  In  the  goods 
of  Carver y  deceased  (a). 

Judgment. 
Sir  Herbert  Jenner  Fust. 
There   is  a   material   distinction    between   that 
case  and  the  present  in  one  respect ;  here  the  will 
is  signed  and  attested  on  the  third  side  of  the  sheet 
of  paper,  the  whole  body  of  the  will  is  contained  on 
the  first,  the  second  side  being  left  entirely  in  blank; 
however,  upon  the  circumstances  I  think  the  act  of 
Parliament  has  been    sufficiently   complied   with. 
By  this  will  the  whole  of  the  deceased's  property  is 
disposed  of,  it  is  given  to  the  wife,  and  she  is  named 
K)le    executrix ;    and,   consequently,    there   is  no 
*eason  to  apprehend  that  the  deceased  intended  to 
lake  any  further  bequest.     If  the  whole  of  the 
roperty  had  not  been  disposed  of,  the  Court  might 
ive  thought  that  the  will  was  provisionally  exe- 
ted,  and  that  the  deceased  intended  to  reserve  to 
nself  the  power  of  giving  other  legacies  from  time 
ime.     This  paper  is  very  fairly  written  ;  there  is 
a  single  alteration  or  erasure  in  it :  at  the  con- 
ion  of  the  first  side  are  these  words,  '*  I  have 
unto  set  my  hand  and  seal'' — here  that  side  ends. 

(a)  Ante,  p.  29. 
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J843.  ^    The  will  is  not  signed  on  this  side,  nor  on  the  second 

Not.  37th.    Side,  that  Is  left  in  blank  ;  on  the  third  side  is  the 

In tbegMdi  of  attestation  clause,  the  signatures  of  the  testator  and 

^^^       of  two  witnesses.    It  cannot  be  said  to  be  signed  at 

the  foot,  but  it  may  be  said  to  be  signed  at  the  end. 

Under  these  circumstances  probate  of  this  paper 

may  pass. 
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TowNLEY  V.  Watson.  1844. 


Jtnuary  25th. 


Sarah  Townley,  spinster,  died  on  the  20th  of  Atertauix, 
October,   1843.      The   deceased  was   possessed  of  animortwy- 
1500/.  Bank  stock,  being  the  only  property  which  ^^^A 
she  was  enabled  to  dispose  of  by  will.     On  the  ^o";^/Jl,'e 
10th  of  March,   1837,  she  duly  executed  a  will  in  ptrttobUter. 

"^  ated  could  be 

the  presence  of  her  solicitor,  who  had  prepared  the  distinguished 
same  for  her.     By  this  will,  she  gave  several  lega-  ©fthewV*^ 
cies  ;  and  among  them,  legacies  to  Dr.  Watson,  and  ^^  J^apiete 
to  his  children  ;  and  she  appointed  her  brother,  Mr.  "JJblhS 
Townley,    sole    executor    and    residuary   legatee,  meaning  of  the 
Upon  her  death,  this  will  was  found  sealed  up  in  s.2i. 
an  envelope,  but  the  lines  or  passages  containing 
the  legacies  to  Dr.  Watson  and  to  his  children  were 
«o  completely  obliterated  with  a  pen  and  ink,  as  to 
be  illegible. 

These  obliterations  not  being  attested  according 
to  the  forms  prescribed  by  the  9th  section  of  the 
Wills  Act,  a  question  arose  whether  this  was  a  good 
Tevocation  of  the  legacies  within  the  intent  and 
"meaning  of  the  21st  section  of  the  same  act;  Mr. 
Townley,  the  executor,  accordingly  propounded 
the  will  without  the  obliterated  passages.  His  allega- 
'lion,  after  stating  to  the  above  effect,  pleaded,  "  That 
^t  the  time  when  the  deceased  executed  her  will, 
lier  Bank  stock,  at  the  then  market  price,  would 
^ot  only  have  paid  all  the  legacies,  but  have  left 
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1844.  a  resiiliic.  That  some  time  in  the  year  1842,  the 
January  25th.  deceased  having  a  mind  absolutely  to  revoke  certain 
of  tile  legacies  contained  in  her  will,  obliterated 
the  same  altogether  with  ink,  so  as  totally  to  efface 
the  same  ;  and  so  that  the  same  cannot  be  made 
out  on  inspection  of  the  will.  That  immediately 
after  obliterating  and  effacing  the  same,  she  shewed 
the  will  to  a  female  servant,  and  asked  her 
whether  she  could  make  out  what  had  been  written  .a^s-.[ 
there,  at  the  same  time  holding  the  will  up  to  the^^^^ 
light,  to  enable  her  to  judge  the  better ;  that  the^  ,^^e 
said  servant  told  her,  she  could  not  make  it  out^  .^; 
whereupon  the  deceased  boasted  how  effectually^  J^Iy 
she  had  effaced  the  words.  That  the  said  servan  Mrwnt 
having  remarked,  that  some  question  might  aris»<^ise 
as  to  the  obliterations;  the  deceased  said,  *'  So  tha^«  Mat 
I  have  done  it,  that  you  cannot  make  it  out,  that  im:  is 
sufficient."  That  the  deceased,  at  the  same  tim»  Mr^ne 
stated,  as  the  reason  for  making  such  obliterations  m=ss, 
that  it  was  •*  In  order  that  there  might  be  8om»  -r^^ne 
residue  for  her  brother,  which  otherwise,  owing  to  th^  ^"^he 
depreciation  of  Bank  stock,  there  would  not  be." 

On  behalf  of  the  legatees,  a  counter  allegatiom' ^^=^° 
was  offered,  in  substance,  pleading,  "That  the  de-^^  ^^' 
ceased  gave  instructions  to  her  solicitor  to  prepare  '""■^  re 
ber  will,  and  that,  pursuant  to  such  instructions^  •s, 
a  draft  will  was  prepared,  and  the  will  propoundecfc^ "d, 
copied  or  engrossed  from  such  draft ;  that  the  tw»  -^wo 
instruments  were  compared  together,  and  found  t»^^  to 
agree  in  all  respects.     That  the  said  solicitor  tooF  ^^i>k 
the  will  to  the  deceased,  who  approved  of  it,  an  .^rrnd 
duly  executed  it.     That  at  such  time  there  we^  ^re 
no  obliterations  whatever  on  the  face  of  the  wiF^^/A 
That  the  draft  will  was  now  in  existence  and  p 
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duced,  and,  by  reference  to  it,  the  obliterated  pas-      1^44. 
sage?  could  be  faithfully  and  fully  restored."  Januaiy25tb. 

Tlie  two  allegations  came  on  for  argument.  Townlrt 


agamit 
VVai-;»on. 


Addams  moved  the  admission  of  the  first  allega- 
tion. 

H.  I.  Nicholl,  on  behalf  of  the  legatees,  was 
proceeding  to  oppose  the  admission  of  this  allegation, 
by  reference  to  the  facts  contained  in  the  second 
allegation,  when  he  was  stopped, 

Per  Curiam The  second  allegation  is  not  yet 

before  the  Court;  the  Court  cannot  travel  out  of 
the  allegation  now  in  debate. 

H.  I.  Nicholl  referred  to  Brooke  v.  Kent^  (a) 
as  a  case  closely  resembling  this  in  which  the  Judi- 
L'ial  Committee  had  ordered  the  argument  on  the 
Admission  of  an  allegation  propounding  a  will  with- 
DUt  the  obliterated  words,  to  stand  over,  until  a 
counter  allegation,  propounding  it  with  those  words, 
had  been  given  in,  in  order  that  the  two  allegations 
might  be  debated  together  as  one  single  plea. 

Addams,  (one  of  the  counsel  in  Brooke  v.  Kent,) 
said,  that  what  has  been  stated  as  to  the  course 
pursued  by  the  Judicial  Committee  was  quite 
correct. 

Per  Curiam. — That  may  be  the  rule  of  the  Judi- 
cial Committee,  but  it  is  not  the  rule  of  this  Court. 

(a)  3  Moo.  P.  C.  C.  334. 
D  D  D  2 
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Jgmury  25th. 

Towici.»Y 


H.  I.  NichoU,  theu  admitted,  that  unless  he  was 
at  liberty  to  assume  the  facts  stated  in  the  counter 
allegation,  and  to  argue  from  them,  as  being  pro- 
bable circumstances^  he  could  not  oppose  the 
admission  of  the  first  allegation;  by  reason,. there 
was  at  present  no  constat  that  any  evidence  of  the 
obliterated  passages  could  be  produced. 


Sir  Herbert  Jenker  Fust. 

I  am  of  opinion  that  this  allegation   must  be^^^ 
admitted. 

The  2l8t  section  of  the  present  Wills  Act,  pro— < 
vides  '^That  no  obliteration,  interlineation,  or  otheK: 
alteration  made  in  any  will,  after  the  executioos^oo 
thereof,  shall  be  valid  or  have  any  effect,  except  s^  -^^jo 
far  as  the  words  or  effect  of  the  tvillj  before  suci^'^xh 
alteration  shall  not  be  apparent^  unless  it  be  re^^-^e- 
execnted  as  prescribed  by  the  act,"  and  the  cou^ci^a- 
struction  which  the  Court  has,  in  a  former  case,  pu«:-^Tit 
upon  that  word,  ^^  apparent j**  is,  apparent  on  th^^^ 
face  of  the  instrument  itself 

In  the  case  of  Brooke  v.  Kent^  evidence  dehor 
the  will  was  admitted ;  but  that  was  a  question 
intention^  and  was  so  treated  by  the  Judicial  Com 
mittee.     There  was  no  intention  entirely  to  revoke  -^^ 
a  legacy,  the  wish  was  to  substitute  a  sum  of  100^  ^^ 
for  200/,     In  this  case,  there  is  no  intention  to  sub 
stitute  one  legacy   for  another;    the   intention  i 
to  revoke  the  legacies  in  toto.     The  Ceurt  being 
opinion,  that  the  proper  construction  of  the  21 
section  is  that  to  which  I  have  just  referred,  coi 
siders  this  allegation  admissible;  and  that  if 
facts  pleaded  be   proved,  this  instrument  will  bz^l^ 
entitled  to  probate  without  the  obliterated  parts. 
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The  second  allegation  now  came  on  to  be  debated.       t844. 

Jaoniry  35Ch. 

Addams.  This  allegation  is  inadmissible;  as-  to^iy 
uming  that  the  words  obliterated  can  be  correctly  x\^^i. 
hewn  by  extrinsic  evidence,  this  is  not  a  mere 
Iteration,  it  is  not  a  simple  obliteration  in  a  will,  it 
I  a  revocation  by  destruction  of  a  considerable  por- 
ion  of  an  instrument.  This  case  comes  under  the 
!Oth  section,  which  enacts  '*  That  no  will  or  codicil, 
r  any  part  thereof^  shall  be  revoked,  otherwise  as 
lereinbefore  mentioned  ;  or  by  the  burning,  tear- 
Dg,  or  otherwise  destroying  the  same,  with  the 
itention  to  revoke."  This  is  a  complete  destruc- 
ion  of  apart  thereof  yrxth  an  intention  to  revoke; 
t  matters  not  how  the  act  of  destruction  takes 
»Iace,  if  the  words  are  not  legible  it  is  as  complete 
B  if  the  deceased  had  torn  off,  or  cut  out  this  portion 
f  the  will,  and  burnt  it. 

H.  I.  NicholL  This  case  comes  under  the  2l8t 
ection  ;  each  legacy  is  a  separate  gift,  and  the  fact 
liat  several  separate  gifts  have  been  obliterated, 
annot  be  taken  advantage  of  so  as  to  bring  the 
ase  within  the  20th  section ;  that  is,  by  arguing 
lat  the  several  obliterations  together  form  so  large 

portion  of  the  entire  will  that  they  constitute  a 
art  or  parts  thereof,  within  that  section.  The 
.egislature  must  be  taken  to  have  used  the  word 

apparent "  with  reference  to  the  tribunals  which 
ecide  on  what  constitutes  a  will.  What  is  the 
ivariable  mode  in  which  matters  cognizable  by 
Courts  of  law  are  made  apparent  to  those  Courts  ? 
►y  proper  legal  evidence.  A  contrary  construction 
irould  make  revocation  by  obliteration  depend  on 
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1844.  the  acuteness  of  vision  iu  a  Judge  ;  the  Judge  of  a 

Janwiry  25ih.  Court  Is  the  proper  person  to  decide  a  question  of 

ToTi^tY  obscure  handwriting,  liemon  v.  Hayward.  (a) 

aga 


against 

k^ATSON. 


Per  Curiam. — ^That  is  not  the  rule  in  this,Court;    - 
this  Court  looks  to  the  evidence  of  engravers  and  JE>  a 
persons  skilled  in  the  art  of  decyphering,  and  de —  -^^p 
cides  upon  their  testimony  according  to  the  best  ofr«:»o 
its  judgment. 

[Argument,]  That  could  scarcely  be  the  inten  ^roK'n- 
tionof  the  Legislature  ;  such  evidence,  from  its  veri^-nr  rj 
nature,  will  almost  always  be  conflicting;  in  intri  -f -wi- 
cate  cases  it  must  ever  be  doubtful;  supposing,  iv  f"  ii^ 
this  very  case,  ati  engraver  can  be  found  who  wil  J  i'  il 
read  these  several  legacies  as  "two  hundred^'Mnsteao  ^^ac 
of  *'one  hundred  pounds"  each,  will  the  Court.:^ ^■"'t 
with  this  facsimile  copy  of  the  will  before  it,  orde  -*=^  *^ 
the  words  "two  hundred"  to  be  inserted  in  th^^^  '^^ 
probate  ? 

Per  Curiam. — If  it  be  the  only  evidence  thatmajr -^^^ 
be  the  effect  of  the  construction  which  I  have  alread)^  -tJ"J 
put  on  this  section  of  the  act,  and  which  has  not  ar-fc^  **' 
yet  been  overruled.  But  you  have  not  pleaded,  tba  ^^  ^^' 
the  words  can  be  made  out  by  the  evidence  u<--^  ^' 
engravers,  so  that  the  Court  will  not  be  embarrasseo  f^^ed 
with  the  difficulty  suggested. 

\^Argwnent] — Such  a  construction  renders  th'^^  jat 
part  of  the  section,  which  provides,  that  all  alteru?  —ca- 
tions and  obliterations  shall  be  attended  with  \^^^  he 

(a)  2  Add.  £11.  666. 
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ceremonies  prescribed  in  the  9th  section,  a  mere       1844. 
nullity;  no  person  will  care  to  comply  with  those  January 26ih. 
ceremonies,   if  simply    tearing  off  or  cutting  out      Townwt 
three  lines  in  a  will,  can  produce  the  same  eftect:      wvison, 
it  is  contrary  to  the  whole  policy  of  the  statute. 

Sir  H.  Jenner  Fust. 
The  question  in  this  case  now  turns  on  the  admis- 
sibility of  an  allegation,  offered  in  opposition  to  an 
allegation  already  admitted,  and  which  has  pro- 
pounded a  paper  bearing  date  in  the  year  1837, 
having  on  the  face  of  it  certain  alterations  or  obli- 
terations. Circumstances  were  pleaded,  in  that 
allegation,  which  could  leave  no  doubt  in  the  mind 
of  the  Court,  that  it  was  the  intention  of  the  deceased 
to  revoke  several  of  the  legacies,  which  she  had,  at 
one  time,  given  as  part  of  that  instrument.  Look- 
ing to  what  the  deceased  had  done  the  Court  was 
of  opinion,  that  according  to  the  construction  which 
it  deems  the  proper  construction  of  the  21st  section 
of  the  Wills  Act,  it  was  bound  to  give  effect  to  those 
obliterations  as  revocations  of  part  of  the  will,  inas- 
much as  the  words  effaced  are  not  apparent  on  the 
will  itself.  That  decision  is  in  accordance  with  a 
former  expressed  opinion  of  the  Court,  to  which  it 
still  adheres,  and  to  which  it  will  continue  to  adhere 
until  better  advised.  The  allegation  of  Dr.  Watson 
pleads,  what  the  words  of  this  will,  in  its  original 
or  unaltered  state,  were ;  but  it  does  not  plead,  that 
these  words  are  apparent  on  the  face  of  the  instru- 
ment itself,  or  that  they  can  be  made  out  by  the  aid 
of  magnifying  glasses,  or  by  evidence  of  that  nature ; 
it  simply  pleads  the  fact,  that  the  words  obliterated 
vere   such   and   such,    and,    in    supply    of   proof, 


768  •      CARES    DBTERMINBD   IN    THE 

1844.  adduces  the  draft  from  which  this  will  was  engrossed  ^ 
jtmuiy  sMh.  or  Copied,  and  tenders  the  evidence  of  the  profes-  — 
To'^EY  sional  gentleman  who  prepared  both  draft  and  will,  ^  j^ 
wliMR.  ^^^  ^^^9  ^  assume,  can  also  prove,  that  the  words,  ^,^3^ 
appearing  in  certain  lines  of  this  draft  copy,  are  the  -s^^^e 
very  same  words  as  were  inserted  in  and  existing,  «.  ^g, 
on  that  portion  of  the  will  now  effaced,  at  the  time^^  ^^ 
when  it  was  executed  by  the  deceased;  and  to  b^^^^r^e 
aure,  no  evidence  could  be  stronger  or  more  satisfac-  ^^oC- 
tory  to  the  Court  in  order  to  show  what  really  wer^r-».re 
the  contents  of  this  will  before  it  was  thus  mutilatedd>  ^d. 
The  question,  therefore,  comes  to  tbts,r  is  any,  an^  mimid 
what,  evidence  admissible  to  prove  what  the  wordt^-^ds 
obtiterated  in  this  will  were  at  the  time  when  it  w«^»  *^as 
executed  ?  The  answer  to  this  depends  on  tiiMri^e 
construction  to  be  put  on  the  21st  section  of  the  aa*-^»<5t 
of  Parliament.  What,  then,  is  the  interpretatio: «»  '^^ 
to  be  put  on  this  section,  when  either  words  in  ^  ^ 

will,  or  the  effect  of  words,  are  so  completely  efface*  -^-^^" 
or  obliterated  as  not  to  be  apparent  ?  Now,  I  thin!  ^^^^  ^^ 
the  j!?rwiwi/acie  construction  must  be  apparent  on  t/^  ^the 
face  of  the  instrument  itself  and  not  that  suggeste-^^^^ 
in  argument,  namely,  capable  of  being  made  apptm:^^^^^' 
rent  by  extrinsic  evidence.  What  is  an  obliteratioa  ^^^^  ^  • 
Is  it  not  by  some  means  covering  over  words  orig£"^^S*' 
nally  written,  so  as  to  render  them  no  longer  legible  ^^  '^ ' 
I  cannot  understand,  if  the  Legislature  really  in^:*  ^^^' 
tended  that  extrinsic  evidence  should  be  admitte(l:>'^f" 
why  a  few  more  words  were  not  added,  whicL^^^^*^ 
would  have  freed  the  section  from  all  doubt;  focj^^f^' 
instance,  why  was  it  not  thus  penned,  **  unless  th  mJ-  ^"^ 
words  shall  be  capable  of  being  made  apparent.'' 

There  may  be  inconsistencies  and  there  may  h^J     ^ 
iuconveniencies — I  do  not  say  there  are — in  thr^^"^ 
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Goiistruction  I  am   putting  on  the  section ;  but  I       ^^^' 
think  it  is  impossible  to  read  the  words,  and  not  say,  January  26Ui. 
it  was  the  intention  of  the  Legislature,  that  if  a     to^ry 
testator  shall  take  such  pains  to  obliterate  certain      yu-w^t. 
passages  in  his  will,  and  shall  so  effectually  accom- 
plish his   purpose,  that  those  passages  cannot  be 
made  out  on  the  face  of  the  instrument  itself,  it  shall 
be  a  revocation  as  good  and  valid  as  if  done  accord- 
ing to  the  stricter  forms  mentioned  in  tlie  act  of 
Parliament.  - 

Moreover,  this  is  not  a  case,  where,  by  restoring 
the  words  obliterated,  the  Court  would  be  carrying 
out  the  intentions  of  the  deceased  ;  there  can  be  no 
doubt  that  it  was  her  intention  to  effect  a  complete 
revocation  of  these  legacies.  I  confess  I  do  not  feel 
the  force  of  the  argument, — as  to  the  inconvenience 
to  follow  from  such  a  construction ;  because  the 
Court  will  not,  in  the  first  instance,  take  upon  itself 
to  decide,  whether  the  words  obliterated  can  or 
cannot  be  made  out ;  if  it  be  asserted  in  an  allega- 
tion that  they  are  capable  of  being  distinguished  on 
the  face  of  the  will,  the  Court  will  refer  such  an 
allegation  to  proof,  and  then  pronounce  its  judg- 
ment according  to  the  testimony  which  may  be 
offered  at  the  hearing. 

The  construction  which  has  been  put  upon  the 
21st  section  by  the  Judicial  Committee  is  this: — 
That,  as  in  the  prior  section,  the  20th,  where  a  will 
is  to  be  revoked  by  burning,  tearing,  or  otherwise 
destroying  the  same,  the  act  must  be  done  with  an 
intention  to  revoke;  so,  in  the  21st  section,  the 
Legislature  must  be  assutned  to  have  meant,  that 
an  obliteration,  interlineation,  or  other  alteration, 
shall  be  made  animo  revocandi,  with  an  intention  to 
revoke,  not  to  substitute. 
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184  f. 


January  25th. 

'J'OWNLIY 

againti 
Watmin. 


Brooke  v.  Kent  turned  eutirely  on  the  want  <>f 
intention  to  revoke,  and  that  intention  may  be  madir—  _\ 
out  precisely  as  in  other  cases.  I  really  do  not^r^t 
think  I  should  be  justified  in  departing  from  what  OKTI 
have  over  and  over  again  repeated  is  my  construe —  ^. 
tion  of  this  act  of  Parliament.  I  do  not  enter  intcz^o 
the  question  of  the  construction  of  the  20th  section  ^n, 
or  how  far  it  refers  to  the  destruction  of  the  whoW  ^e 
or  of  part  of  a  will.  I  put  the  construction,  I  hav^  -e 
already  stated,  on  the  'ilst  section,  upon  the  groundEizri, 
that  these  words  not  being  apparent  on  the  face  <r~  ^of 
the  instrument,  are  not  to  be  supplied  by  extrinsff^ -iic 
evidence.  I  think,  however,  this  a  very  fair  ca^^  jse 
upon  which  to  take  the  opinion  of  the  supericz^  or 
Court.  I  admit  the  allegation  of  the  executor,  an^rzand 
reject  that  of  Dr.  Watson. 


Feb.  22nd. — On  this  day,  upon  proof  of  the  facz^-iicl 
pleaded  in  the  allegation  of  the  executor,  the  Coukl^  ^ui 
pronounced  for  the  will  without  the  obliterate, 
passages.     Costs  out  of  the  estate. 


te 


1844. 


James  v.  Cohen. 


February  26th. 


This  was  a  cause  of  proving  in  solemn  form 


A  testator,  in 

the  year  1832,     ,  ,        ,  .,11  •  ■  v   - 

madeawiii       law  the  last  Will  and  testament,  with  two  codicK 

and  codicil, 

and,  in  March,  1836,  a  second  codicil.     In  October.  1836,  he  executed  a  new  will,  prepay 
by  his  solicitor,  and  which  was  delivered  into  hin  own  possesf^ion.     At  his  death  the  wfll  of  1 
could  not  be  found.     IleU,  that  the  cfTect  of  the  execution  v(  the  later  will  was  to  revoke  (^ 
prior  will  and  codicils,  and  that  the  subsequent  destruction  of  the  second  will  by  the  testator  (^ 
presumed  from  it  having  l)cen  delivcrc<l  into  his  pos«e>Aion  and  not  being  forthcoming)  «li«l  e^^ 
per  sf  operate  to  revive  the  first  will  and  codicil?. 
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thereto   of  Lyon    Cohen,  a   person  of  the  Jewish       1844. 
persuasion,  deceased,    promoted  by  Thomas  Hart  February 26th. 
Tames,  one  of  the  executors  named  in  the  second       jT^ 
:odicil,  against  David  Cohen,  the  lawful  brother,       cfJiSi! 
ind  one  of  the  next  of  kin  of  the  deceased. 

The  Jirst  Article  of  the  allegation,  propounding 
:be  will  and  codicils,  in  substance  pleaded,  that  the 
:e8tator,  with  his  own  hand,  drew  up  a  will,  and, 
3n  the  2lRt  day  of  June,  1832,  signed  his  name 
twice  thereto,  first  in  English,  and  secondly  in 
Hebrew  characters.  That,  on  the  same  day,  he  in 
like  manner  drew  up  and  signed  a  codicil  to  his  said 
will. 

Second  Article,  that  on  the  19th  of  December, 
1833,  the  testator  entered  into  conversation  with  a 
Mr.  John  Saunders,  on  the  subject  of  his  said  will 
ind  codicil,  and  showed  the  same  to  him  in  the 
aresence  of  the  said  Thomas  Hart  James.  That 
Mr.  Saunders,  having  looked  over  the  same,-  in- 
brmed  the  testator  that  they  ought  to  be  witnessed, 
nrhereupon  the  testator  acknowledged  the  several 
signatures  to  the  will  and  codicil  in  the  presence  of 
Mr.  Saunders,  and  of  Thomas  Hart  James,  and  he 
iirected  Thomas  Hart  James  to  write  a  memo- 
randum of  such  fact  upon  the  will.  That  Mr. 
Saunders  then  wrote  at  the  top  of  the  sheet  of  paper, 
containing  the  will  and  codicil,  the  following 
nemorandum: — "This  document  acknowledged  in 
ny  presence  Dec.  19th,  1833,"  and  then,  in  the 
)resence  of  the  testator,  subscribed  his  name  thereto, 
Mrhich,  being  done,  the  testator,  in  the  presence  of 
V!r.  Saunders,  delivered  the  will  and  codicil  to 
rhomas  Hart  James,  and  directed  him  to  take  care 
of  them. 

Third  Article,  that,  on  the  18tli  of  March,  1836, 
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1844.       the  testator,  intending  to  make  pertain  additions  to 
Febniary  26th.  his  wiU  and  codicil,  had  the  same  brought  to  him 
jliim       by  Thomas  Hart  James,  and  he  then  conversed  with      m 
gJ^J^*       the  said  Mr.  Sannders  on  the  subject  thereof,  and    :A 
in  the  presence  of  Mr.  Saunders,  with  his  own  hand  JB 
drew  up  the  second  codicil,  and  signed  it  in  Hebrew  -^^r 
characters.     That  Mr.  Saunders,  in  the  testator's 
presence,  attested  the  same  by  writing  thefo1Iowin| 
words : — "  Witness,  I.  Saunders."  That  the  testators  r 
then  gave  the  will  and  two  codicils  to  Thomas  Harfc  — t 
James,  and  desired  him  to  take  care  of  them. 

Fifth  Article,  that  subsequently  to  the  tiiiiefe-^BS 
when  the  testator  wrote  the  will  and  codicils,  anc^  mA 
down  to  the  time  of  his  death,  he  mentioned  anc^  ^d* 
spoke  of  his  will  and  codicils  as  being  in  the  custod^^  By 
of  Thomas  Hart  James. 

Sixth  Article,  that  Thomas  Hart  James  is  th»  Mriie 
grandson  of  the  late  wife  of  the  testator,  and  wa.^^*^ 
brought  up  and  advanced  by  him  in  business.  Tha^^  ^^^ 
the  testator,  up  to  his  death,  entertained  aiid  ex:^^-^' 
pressed  a  great  regard  for  Thomas  Hart  James,  an»  ^0=*^^ 
for  his  sister  Mary  Anne  Cohen  James,  now  th»  ^^  ^' 
wife  of  Mr.  C.  Atterton.  The  will  and  codicil  K  ^^' 
were  as  follows  (Will) : — 

"London,  June  21st,  1832.  This  is  my  las^-^ 
will  and  testament.  I  bequeath  to  Thomas  Har*« -^*' 
James  all  my  stock  in  trade,  lease  of  my  house  I  liv^^"^^  ^' 
in,  all  fixtures  therein,  all  my  furniture,  plate,  liners  ^^^' 
of  all  descriptions,  wearing  apparel  of  every  sort:*'*''^'^ 
and  everything  whatsoever  that  is  within  my  house^^^^ 
and  all  debts  on  my  books  due  to  me,  and  all  accept  ^  ^^^' 
ances  in  my  possession,  and  my  imperial  bonds  fre^^^^^ 
from  all  demands.  Lyon  Cohen.'*  [Second  signa-^*-^" 
ture  in  Hebrew  characters.] 

Codicil  No.  1  (on  the  same  sheet  of  paper.) 
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**  All  my  other  property  \o  be  equally  divided       ^^^* 
l>etween   my  brother,  sister,  Thomas  Hart  James,  FebmaTy  26th. 
iod  Mary  Ann  Cohen  James,  and  all  demands  on       Jamw 
me  to  be  paid  therefrom.     Lyon  Cohen/'     [Second       cwnr* 
lignature  in  Hebrew,] 

(Indorsement.) 

/'This  document  acknowledged  in  my  presence, 
Dec.  19th,  1833.     I.  Saunders." 

Codicil  No.  2**1  appoint  my  worthy  friend  Mr. 
Benjamin  Ball,  and  my  grandson,  Thomas  Hart 
fames,  executors  and  administrators,  March  18th, 
1836.  Lyon  Cohen.  [Second  signature  in  Hebrew.] 
WTitness  L  Saunders.'* 

David  Cohen,  the  brother  of  the  testator,  gave  in 
m  allegation  in  answer,  pleading  in  substance  as 
follows : — 

First  Article,  that  in  the  month  of  October,  1836, 
;he  testator  gave  instructions  to  his  solicitor,  Mr. 
tfofris,  for  the  preparation  of  a  draft  will.  That  a 
Iraft  will  having  been  prepared,  pursuant  to  such 
nstructions,  the  testator  approved  thereof,  and  the 
anie  having  been  engrossed  was  duly  executed  in 
be  same  month  by  the  testator.  That  he  thereby 
xpressly  revoked  all  former  wills  and  codicils  by 
iin  theretofore  made  and  executed. 

Second  Article,  that  the  said  last  mentioned  will 
ras  left  with  the  testator,  and  he  repeatedly  after- 
wards adverted  to  the  facts  both  of  his  having  made 
ich  will,  and  of  the  same  being  in  his  own  posses- 
ion. 

Third  Article,  that  from  and  after  the  making 
ad  execution  of  the  will,  the  testator  made  several 
ttempts  to  procure  from  Thomas  Hart  James  the 
eturn  of  his  former  will  and  codicils,  but  which 
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Ftbraary  26tii.  evadcd  doing  SO,  and  on  one  occasion,  when  the     ^ 
jI^        testator  formally  desired  him  to  return  the  will  and  ^^B 
codicils,  Thomas  Hart  James,  in  the  presence  o9^^ 
two  persons,  stated,  that  they  were  lost  or  mislaid^  C, 
so  that  it  was  out  of  his  power  to  return  them. 

Fourth  Article,  that  the  testator  for  some  year&  jbs 
before  his  death  had  become  much  less  attached  t(»  :Mo 
Thomas  Hart  James  than  he  had  previously  beenMriK^  o, 
and  evinced  towards  him,  and  expressed  himself  oc:^  of 
him  in  terms  of  coldness  and  disregard,  partly  froDTzx-^m 
Thomas  Hart  James  having  set  up  in  the  testator^— m^r's 
own  line  of  business  in  his  immediate  neighboui^  XLir- 
hood,  of  which  conduct  the  testator  highly  disafug^  ap- 
proved. That  Mrs.  Atterton  having  in  the  yea^  -^ai 
1837  intermarried  with  her  present  husband,  nc^  .^^ot 
only  without  the  consent,  but  in  defiance  of  tfaa=C^hc 
marked  dissent  and  disapprobation  of  the  testator ^=:^^r 
he  became  and  was  so  incensed  thereat  that  IkS  "^ 
wholly  withdrew  his  former  regard  for  her,  bbm^x^x^^ 
neither  saw  nor  had  any  communication  with  h^  ^Jic 
at  any  time  after  such  her  marriage. 

Fifth  Article,  that  Rebeckah  Levy,  widow,  sist^-***^ 
of  the  deceased,  one  of  the  residuary  legatees  name^^  *® 
in  the  will,  died  in  the  month  of  June,  1839,  an.c*-*° 
the  fact  of  her  death  was  well  known  to  th^^^*^ 
deceased. 

Thomas  Hart  James,  by  his  personal  answer^""^^' 
admitted,  that  he  had  been  informed  by  Jame^^^' 
Morris,  solicitor,  and  believed,  that  the  testator  di^^  -^' 
in  the  month  of  October,  1836,  give  instruction^:*^  ^^'^ 
and  directions  to  the  said  James  Morris  for  th-C^^-^" 
preparation  of  a  will,  and  that  the  testator  in  th^r^  -"^ 
said  month   executed    a   will  prepared  by  Jam^^  ^^^ 
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Morris,  or  in  his  office,  but,  whether  the  testator       1844. 
did  or  did  not  thereby  expressly  revoke  all  former  February  26ih. 
wills  and  codicils    by    him    previously   made,  the       J^^ 
respondent  was  unable  to  answer.  cooEi! 

That  he  hath  been  informed  by  the  said  James 
Morris,  and  believes,  that  the  said  will  after  its 
execution  was  taken  possession  of  by  the  testator, 
but  he  disbelieves,  and  therefore  denies,  that  the 
testator  repeatedly  afterwards  adverted  to  the  fact 
of  having  made  such  will,  or  of  the  same  being  in 
his  own  possession. 

Witnesses  were  examined  on  the  above  pleas,  but 
no  witness  was  produced  to  prove  the  fact  of  execu- 
tion of  the  will  of  October,  1836. 

This  cause  having,  on  this  day,  come  on  for  infor-  July  lo,  1843. 
niations  and  sentence,  the  counsel  for  David  Cohen 
read  the  personal  answers  of  Thomas  Hart  James  to 
prove  the  due  execution  of  the  will  of  October, 
1836 ;  whereupon  it  was  contended,  by  the  counsel 
for  Mr.  James,  that,  inasmuch  as  those  answers 
only  admitted  the  factum  of  that  will  on  the  infor- 
mation of  Mr.  Morris,  Mr.  Cohen  was  bound  to 
produce  and  examine  Mr.  Morris. 

Tiie  Court,  after  adverting  to  the  fact  that  the 
personal  answers  of  Thomas  Hart  James  would  not 
bind  other  legatees  interested  under  the  former  will 
and  codicils,  rescinded  the  conclusion  of  the  cause, 
for  the  purpose  of  producing  and  examining  Mr. 
Morris  as  to  the  due  execution  of  the  will  of  1836. 

On  motion  this  day,  the  Court  was  of  opinion,  Nov.  7, 1843. 
that  Mr.  Morris  should  be  produced  by  Mr.  Cohen, 
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1844.       and  Mr.  James  be  at  liberty  to  exhibit  interrogator 
Febnury  26Uii  ries  for  hls  cross-examinatioQ. 

jI^  Mr.  Morris  in  substance  deposed,  that  in  October. 

Cw!l!^.       iy3(;,  he  prepared  a  will  for  the  deceased;  tha 
it  was  duly  executed  by  the  deceased  in  the  present 
of  deponent,  and  of  one  of  his  clerks,  and  was  dul) 
attested  by  them  in  the  presence  of  the  testator. 

The  draft  of  this  will  was  produced  ;  the  follow-    ^- 
ing  is  its  effect : — ''  To  his  brother  David  Cohen  aLfl!ll 
his  Hebrew   books ;  his  own  picture  to   DeboraK^.h 
Alexander,  wife  of  the  Rev.  Alexander ;  his  stocl^  -sk 
in  trade  (but  not  debts  owing  thereon),  furniture 
plate,  linen,  china,  and  articles,  and  things  belong 
ing  to  his  dwelling-house  to  his  nephew  Thoroa^=sad 
Hart  James  ;  his  leasehold  house  in  East  Smithfiel.M'ld 
to  Thomas  Hart  James ;  to  his  executors,  excepci^p^ 
Thomas  Hart  James,  50/.  each ;  the  residue  of  hr^  ^^ 
estate  upon  trust  to  Benjamin  Ball,  Esquire,  Thom^v^^ 
Hart  James,  and  the  Rev.  M.  Alexander,  to  coiii^'^*^' 
vert  the  whole  into  money,  and  after  deductin;  .tf^^^fi 
all  expenses  to  pay  one  fourth  part  of  the  clea^^  — ^ 
residue  to  the  said  Thomas  Hart  James.     The  othcs^  ^^^ 
three-fourths  upon  trust  to  lay  out  and  invest  upo'^^^^*^' 
security,  and  to  pay  the  interest  of  one-third  of  sue' ^i^^^' 
securities  to  his  brother  David  Cohen  for  life,  an»  M^^^ 
after  his  death  to  be  transferred  to  the  deceased*  f^ 
nieces,    Deborah    Alexander    and    Evelina   Levy^."^ 
spinster.     The  interest  of  one  other  third  part  to  b^J  " 
paid  to  his  sister  Rebecca  Levy,  widow,  for  lifi^^k  « 
and  after  her  death  to  be  transferred  to  said  DeboraF-^^^* 
Alexander  and  Evelina  Levy.     The  interest  of  th^r^^^ 
remaining  third  part  to  be  paid  unto  his  niece  Mar-*«^  ^7 
Ann  Atterton  (wife  of  C.  Atterton)  for  her  own  us^ 
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ndependent  of  her  husband,  and  upon  her  decease       ISi^' 
he  said  third  part  to  be  equally  divided  between  February  26th 
ler  children,  but  in  case  of  her  decease  without       Jamis 
ssue,  or  there  being  issue  who  shall  die  under  21,       cSim. 
Adthout    leaving   issue,    then   the   same   is  to    bfe 
livided  equally  between  the  said  Deborah  Alex- 
mder  and  Evelina  Levy. 

It  was  proved  that  all  due  and  diligent  search 
aad  been  made  for  the  original  will  so  prepared  and 
2X«cuted  in  October,  1836,  but  without  success. 

Mr.  Morris  further  produced  a  memorandum  in 
the  handwriting  of  the  deceased,  dated  March, 
!836,  which  had  been  left  in  his,  the  witness's  pos- 
session ;  it  was  to  the  following  effect : — **  Having 
been  informed  by  Mr.  Saunders  that  I  have  signed 
5ome  paper  or  papers  giving  some  portion  of  my 
property  to  Thomas  Hart  James  and  his  sister,  be- 
yond what  I  have  given  them  by  my  will,  I  declare 
that  they  shall  have  no  portion  of  the  residue  be- 
queathed to  them  until  they  have  brought  that  into 
account ;  and  when  that,  whatever  it  may  be,  is 
brought  into  account,  they  are  to  share  in  the 
residue," 

The  cause  came  on  for  hearing  on  the  further 
evidence. 

Haggard  and  Harding^  on  behalf  of  Mr.  James, 
argued 

That  the  destruction  of  a  later  will,  which  itself 
had  revoked  a  former  will,  ipso  facto  revives  the 
former  will,  Goodright  v.  Glazier,  (a)  Harwood  v. 
Goodrighty    (6)    Usticke  v.   BawdeUy   (c)  Kir  cud- 

(a)  4  Burr.  2512.  (6)  1  Cowp.  91.  (c)  2  Add.  125. 

VOL.  III.  £  E  £ 
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1844.       bright  v.  Kircudbright,  (a)  Wekh  v.  PhUfy8.(b) 
February  26th.  That,  even  if  jt  wcFc  Dccessary  there  should  be 
jT^       circumstances  shewing  an   intention  to  revive,  it 
c^'ik!       was  abundantly  manifest  that  the  deceased  did  not 
mean  to  die  intestate,  because  every  paper  shewed 
an  intention  to  benefit  Mr.  James  and  his  sister,  and 
an  equally  clear  intention  not  to  give  an  absolute 
moiety  of  his  property  to  his  brother  ;  that  the  inten- 
tion in  both  these  respects  would  be  defeated  by 
pronouncing  for  an  intestacy. 

Addams  and  Curteis^  contrk. 

Sir  H.  Jenner  Fust. 

The  deceased  in  this  case  is  a  Mr.  Levy  Cohen, 
who  died  on  the  5th  day  of  March,  1842  ;  bis  pro- 
perty amounts  to  about  6000/.  At  the  time  of  his 
death  his  next  of  kin  consisted  of  a  brother  and  two 
nieces,  of  whom  one  is  now  Mrs.  Alexander,  the 
wife  of  the  Bishop  of  Jerusalem »  the  other  Mi^s 
Levy,  spinster.  These  are  the  three  persons,  who, 
if  the  deceased  has  died  intestate,  will  take  his 
property  between  them. 

In  the  month  of  June,  1832,  the  deceased  exe- 
cuted a  will,  the  purport  of  which  was  to  give  his 
stock  in  trade,  the  lease  of  his  house,  his  furniture, 
plate,  linen,  and  so  forth  to  a  Mr.  Thomas  Hart 
James,  who  is  the  party  propounding  the  papers  io 
this  cause.  This  will  is  in  the  deceased's  own 
handwriting;  and  there  are  two  signatures,  the 
one  in  English,  the  other  in  Hebrew  characters- 
By  a  codicil  written  on  the  same  sheet  of  paperiSod 
pleaded  to  have  been  drawn  up  on  the  same  day  9S 

(a)  1  Hagg.  327.  {b)  1  Moo.  P.  C.  299. 
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f  will:  bears  dale,  but  to  which  the  date  December  1844. 
th,  1833,  is  affixed,  the  deceased  gave  the  residue  Febnuiy  iot^. 
his  property  between  his  brother,  his  sister,  J^ 
omas  Hart  James,  and  Mary  Anne  Cohen  James,  c^^ 
ter  of  Thomas  Hart  James,  now  Mrs.  Atterton ; 
s  is  signed  by  Mr.  I.  Saunders  as  a  witness,  on 
t  same  sheet  of  paper.  There  is  a  further  codicil, 
ted  the  IBth  of  March,  1836,  the  eflFect  of  which 
to  appoint  a  friend  of  the  deceased,  a  Mr.  Ben- 
nin  Ball,  and  Thomas  Hart  James,  executors  and 
ministrators ;  this  codicil  is  signed  by  the  de- 
ised  and  witnessed  by  Mr.  Saunders. 
Now,  It  appears  that  Thomas  Hart  James  and 
J  sister,  Mrs.  Atterton,  were  not,  in  fact, 
lated,  in  the  true  sense  of  that  word,  to  the 
ceased  ;  they  were  the  grandchildren  of  his  wife  ; 
at  Thomas  Hart  James  had  for  some  time  lived 
th  and  assisted  the  deceased  in  his  business,  but 
d  afterwards  left  him  and  set  np  for  himself,  at 
lich  the  deceased  was  at  first  displeased,  butafter- 
irds  became  reconciled  to  him,  and  it  certainly 
es  appear,  from  the  evidence  in  the  cause,  that 
entertained  great  regard  and  aflfection  for 
loraas  Hart  James,  although  he  did,  at  one  time, 
press  himself  dissatisfied  and  displeased  with  his 
nduct.  Mrs.  Atterton,  it  seems,  married  without 
e  consent  of  the  deceased,  at  which  he  also  ex- 
essed  himself  displeased ;  she  had  also  lived  with 
m,  but,  of  course,  left  his  house,  and  went  to 
side  with  her  husband.  I  think  it  is  sufficiently 
oved  that  the  deceased  did  entertain  great  affec- 
m  for  her  also — that  he  became  reconciled  to  her, 
id  did  intend  to  provide  for  her ;  I  think  this  is 
ear  on  the  evidence,  and  by  reference  to  the  draft 
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1844.      of  tlie  will  executed  in  October,  183fi;  mpBt  cer 
February  26ib.  taioly  he  did  Dot  intend  to  Jieave  her  destitute  of  any 
J7^,       provision.     By   the  will   of    October,    1836,  tl^ 
ifow.      property  of  the  deceased  was  to  be  divided  into  huf 
equal  parts,  one  to  go  to  his  brother;  one  to  Im 
sister,  Mrs.  Levy  ;  another  to  Thomas  Hart  James; 
and  the  fourth  to  Mrs.  AtterUm.  By  the  firsfccodiqil 
the  same  division  had  been  made  of  his  residaarj 
property,  so  far  as  concerned  Thomas  Hart  James 
and  Mrs.  Atterton  ;  each  was  to  have  one-fourth, 
and  the  former  was  to  have  the  furniture,  platet 
linen,  china,  and  articles,  and  things  belonging  to 
the  dwelling-house,  and  he  was  also  to  have  the 
stock  in  trade,  but  not  the  debts  owing  thereon'i 
this  is  quite  sufficient  to  shew  what  were  the  lestia- 
mentary  intentions  of  the  deceased  towards  eacb^  ._^ 
these  two  persons.     In  the  month  of  March,  18^^i 
the  deceased  executed  a  memorandum,  having  be-^^^ 
as   the    memorandum    states,    informed    by    ^^^ 
Saunders,    who  had  witnessed   the  first  will  sbM^V 
codicil,  and  the  codicil  of  1836,  that  he  had  8ig^::=:^ 
some  paper  or  papers  giving  some  portion  of       ^? 
property   to  Thomas  Hart  James   and  his  sisi^ter, 
beyond  what  he  had  given  them  by  his  will,  and       ^^ 
thereby  declared,  that  they  should  have  no  port   ^^^ 
of  the  residue  bequeathed  to  them  until  they  h:^*" 
brought  that  into  account,  and  when  that,  whate*^^ 
it  might  be,  was  brought  into  account,  they  werer    to 
share  in  the  actual  residue :  that  is  the  effect  of  •^hfi 
memorandum  which  Mr.  Morris  has  produced.        1° 
August,  1836,  ihe  deceased  gave  instructions    ^^ 
another  will  to  Mr.  Morris,  a  solicitor,  and  a  df^ 
will  has  been  brought  into  Court,  and  the  fact     ^ 
the  execution  of  that  will  is  pleaded,  in  the  alle^^* 
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36n  givien  in  by  Mr.  Cohen,  the  brother,  and  it  is  1844. 
idmittedy  on  the  personal  answers  of  Mr.  Thomas  February  26Ui. 
dart'  James,  at  least  so  far  as  his  information  and  f^ 
l)cKef  goes,  that  such  a  will  was  duly  executed.  JJ^[^*' 
!>Fow,  assuming  that  as  against  Thomas  Hart  James 
(uch  admission  would  be  sufficient  proof  of  the 
execution  of  the  will ;  the  answers  of  Mr.  James 
^ould  not  be  sufficient  to  bind  or  dispose  of  the 
nterest  of  Mrs.  Atterton,  his  sister,  the  Court  there- 
bre  suggested,  that  the  conclusion  of  the  cause 
)Ught  to  be  rescinded,  in  order  to  affi)rd  an  oppor- 
;unity  of  examining  as  to  the  fact  of  due  executiou 
)f  the  will  of  1836,  Mr.  Morris,  the  solicitor  who 
lad  prepared  that  will.  Mr.  Morris  has  now  been 
examined,  and  has  proved  the  execution  of  a  will  in 
hie  month  of  October,  1836,  the  draft  of  which  was 
ilteady  before  the  Court;  the  conclusion  of  his 
iyideace  shews,  that  the  will  engrossed  from  this 
li^ft  having  been  duly  executed  was  delivered  into 
he  possession  of  the  deceased.  Upon  the  denth  of 
Hr.  Cohen  search  was  made  for  this  will,  and  the  re- 
wit  is,  that  it  cannot  be  found,  it  is  not  forthcoming  ; 
tnd,  therefore,  it  is  admitted  on  all  hands,  that 
C  must  be  presumed  to  have  been  destroyed  by  the 
leceased  animo  revocandi.  The  question  then  comes 
0  this,  whether  this  will,  having  been  so  executed 
>y  the  deceased,  and  being  in  terms,  if  not  ex- 
pressly, a  revocation  of  all  former  wills,  a  former 
nil  revives  by  the  mere  act  of  destruction  of  this 
atter  instrument,  destroyed  animo  revocandi.  It 
B  said,  that,  according  to  the  law  of  the  present 
lay  it  does  revive,  on  the  same  ground  as, 
n  an  old  case  of   Goodright  v.  Glazier  (a) ;  it 

(a)  4  Burr.  2512.     1  Cowp.  91. 
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^8^^'      was  held  that  the  cancellation  of  a  wilt  of  a  lat^r^ 
Febrotry  26ih.  date  tpso  facto  rcvives  a  will  of  a  former  dlite^^ 
jI^       I  do  not  understand  such  a  doctrine  to  be  expressl^^sr 
Co^EM.       laid  down  in  the  case  of  Wehh  v ,  PhUUips  ;  {cT 
and,   until  corrected  by   actual   decision,   I  shal 
hold  the  law  to  be,  as  laid  down   in  Ustickk 
Bawdeuj  (ft)   that  there  is  to  be  no  presumptio^-«*n 
either  way ;  that  the   question  of  revival  or  ndtrrn- 
revival  must  depend  upon  intention  to  be  gather^^sd 
from  the  circumstances  of  each   individual  casgine; 
that  there  is  no  legal  presumption  either  way.   Th       at 
is  the  law  laid  down  by  my  predecessor  in  th — lis 
Court,  and  which  has  been  acted  upon  ever  sin<     ■■e, 
and  which  I  must  take  to  be  the  rule  existing  at  f"==he 
present  day ;  namely,  that  the  question  of  re^i«-"-val 
or  non-revival  must  depend  on  all  the  circutnstan^B^^cs 
of  each  case  taken  together.     What,  in  this  ca — ^8^» 
is  the   probable   intention   of    disposition    by  WP^h^^ 
deceased  at  the  time  the  second  will  was  revoke^^^d? 
At  the  time  when  the  first  will  was  executed,  '        his 
nearest  of  kin  were  a  brother,  sister,  and  two  nieci^  — ^ » 
for  these  nieces  he  had  at  that  time  made  no  pm:   *^^" 
vision,  (I  am  taking  the  will  of  1832,)  but  th  rf^ien 
mother   was  then    living,   and    she   was    to   ta^""^^^ 
absolutely  one-fourth  part  of  the  residue.     In  Ocf  ^t^' 
her  1836,  the  deceased  makes  a  different  dispositi  ^^^^n 
of  his  property,  for,  by  that  paper,  after  giving       "  ^^ 
Thomas   Hart  James  the  several   specific   things    8^» 
which,  by  his  former  will,  he  had  bequeathed  ^^ 

him,  (except-book-debts,)  he  directs  and  appoii^^^^ 
executors  and  trustees,  namely,  Benjamin  Bi^^''» 
Thomas  Hart  James,  and  the  Rev.  Alexander,  a       -^^ 

(a)  1  Moo.  P.  C.  C.  300.  (6)  2  Add.  12S: 
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he  bequeaths  to  them  all  the  residue  of  his  property,  ^^^^' 
to  hold  the  same,  and  every  part  thereof,  in  trust  Februa2^26iu. 
to  convert  the  same  into  money,  and  to  apply  the  ^^^^ 
proceeds  in  the  following  manner;  namely,  to  pay  Cohmi. 
one-fourth  of  the  clear  residue  to  Thomas  Hart 
James ;  and  to  stand  possessed  of  the  remaining 
three-fourths,  upon  trust  to  lay  out  and  invest  the 
same  upon  security,  and  to  pay  the  dividends  of 
one-third  thereof  to  his  brother,  David  Cohen,  for 
life ; — so  that  the  brother  was  to  take  only  a  life 
interest,  he  having,  by  the  former  will,  had  an 
absolute  interest ;  and  after  his  death,  the  principal 
to  be  transferred  to  his  two  nieces.  Then  he  gives 
the  interest  of  one  other  third  part  to  his  sister 
Deborah  Levy,  for  her  life,  and  after  her  decease 
to  his  said  two  nieces,  in  equal  shares  and  propor- 
tions—the sister  only  takes  a  life  interest — two 
fourth  parts  of  the  residue  of  his  estate  are  given  to 
the  two  nieces  after  the  death  of  the  deceased's 
brother  and  sister ;  the  nieces  are  to  take  absolute 
interests ;  the  remaining  fourth  part  is  to  be  paid 
to  Mrs.  Atterton,  who  is  there  described  as  the 
wife  of  C.  Atterton,  for  her  separate  use,  and  at  her 
death  to  go  to  her  children.  By  the  codicil  of 
1836,  Mr.  Ball  and  Thomas  Hart  James  were  ap- 
pointed sole  executors. 

It  does  appear  to  me,  that  this  will  of  October 
1836,  was  a  very  material  departure  from  the  will 
and  codicils  of  1832  and  1836  ;  by  the  will  of  1836 
the  brother  and  sister  have  only  life  interests  ;  Mrs. 
Atterton  also  has  only  a  life  interest,  and  there  is  a 
iiiffereuce  in  the  executors  appointed.  The  Rev. 
Mr.  Alexander  is  by  the  will  of  1836  an  executor 
^nd  a  trustee  for  the  benefit  of  his  wife,  and  also  of 
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1B44.       the  other  property  devised  over  after  the  liv^ft  ef  tbe^ 

February 26Ui.  parties  to  whom  it  18 origioally  given;  herejthen  i^^ 

jahmm       a  great  difference  in  the  state  of  things  as  regard^^^-^ 

^»!       the  wUl  of  1832,  and  the  codicils  of  1832  aod  183£^. 

The  will  of  1836,  having  been  executed  duly,  mu«nM 

b^  taken  as  a  revocation  of  the  will  of  1832,  and  'Gspf 

the  codicils.     This  will  of  1836  is  destroyed,  and        J 

presume  by  'the  deceased  ;  but  am  I  to  conjectur e, 

that  thereby  it  was  the  deceased's  intention  to  revi— ^re 
the  will  of  1832,   and  the  codicils?    The  sist^^r, 
Mrs.  Levy,  died  in  1839;  suppose  he  destroyed  hzzi^is 
will  in  consequence  of  her  death,  (for,  although  t      be 
time  when  this  last  will  was  destroyed  is  not  poH^i- 
tively  fixed,  yet  it  was  after  1839  that  he  said,        be 
must  alter  his  will,)   and  judging  from   circu       in- 
stances, I  infer,  that  he  meant  to  alter  the  will         by 
which  his  sister  had  one-fourth  of  the  property        for 
life;  her  death  might  be  a  reasonable  ground  for        al- 
tering his  then  will,  although  not  a  reasonable grou^M^^ 
for  reverting  to  his  former  will,  by  which  she  hnmad 
one-fourth  absolutely.     This  is  not  a  question,  wBlBh^" 
ther  the  deceased  meant  to  die  testate  or  intesta^^^» 
but  whether  he  intended  to  revive  the   will  a^^"" 
codicils  of  1832  and  1836,  by  the  destruction  of  ^^  *^ 
will  of  1836;  it  is  one  thing  to  say  he  did  ^0"^^^ 
intend  to  die  intestate,  and  another  thing  to  ^^^ 
that    he     intended     to    die    testate    as    to    tb^^  ^^ 
particular  papers.      There  is  no  one  circumstanr^^ce 
from  which  I  can  collect  the  intention  to  return        ^ 
these  first  papers ;    and  I  am  clear  on   this  poi       "^» 
namely,  that  the  deceased  did  not  intend  to  restc:::^'^ 
Mr.  Ball  and  Thomas  Hart  James  as  sole  execute]^  ^• 
Although,  by  the  cancellation  of  the  latter  will      -^ 
may  have  revoked  the  appointment  of  Mr.  Alexanc^  ^^ 
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SB  executor,  it  by  no  means  follows  that  thereby  he       ^844. 

intended  to  return  to  his  former  will.     Again,  may  February  26th. 

he  not  have  revoked  this  last  will  intending  to  make       James 

a  new  disposition  of  part  of  his  pfoperty  as  regarded       cSiw! 

bis  nieces?     The   question   really  comes   to  this, 

whether  there  are  not  circumstances  such  as  to  leave 

the  Court  in  no  doubt  that  he  did  not  intend  to 

return  to  his  earlier  will.     There  is  one  fact  to  which 

I  must  now  advert ;  the  earlier  will  and  codicils  of 

the  deceased  remained  uncancelled  at  the  time  of 

his  death  ;  and  I  will  take  it  that  he  knew  them  to 

be  in  the  possession  of  Thomas  Hart  James ;  but 

there  is  evidence,  that  although  he  knew  this,  he 

bad  applied  to  him  to  give  up  possession  of  these 

papers,  and  that  Thomas  Hart  James  had  declined 

to  do  so ;  is  it  not  then  very  probable,  that  if  these 

papers  had  been  in  the  possession  of  the  deceased 

at  the  time  when  he  made  the  will  of  1836,  he 

would  have  cancelled  them.     Now,  I  have  this  fact 

proved  by  the  witnesses,  the  deceased  did  apply  to 

Thomas  Hart  James  for  the  papers  in  his  possession, 

the  deceased  wishing  to  shew  them  to  Mr.  Morris, 

aod  there  can  be  no  doubt,  if  Morris  had  seen  them 

at  the  time,  he  would  have  advised  of  their  being 

cancelled,  by  tearing  off  the  signatures  or  otherwise 

destroying  them  altogether.     There  is  no  inference, 

because  the  deceased  knew  these  papers  to  be  in  the 

possession  of  Thomas  Hart  James,  that,  therefore,  he 

intended  to  revive  them  ;  if  he  had  had  them  in  his 

own   possession,  and   they  had  been  found  uncan- 

cselled,  the  effect  might  have  been  different,  but 

%hey  were  not  in  his  own  possession  ;  he  had  applied 

Co  Thomas  Hart  James  for  them,  and  he  had  de- 
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1844,       clined  or  evaded  to  give  them  up:  I  have  not, 

Fabrairy  26tb.  tlierefore,  any  inference  of  law  arising  from  tlie  fact 

jamss       of  the  deceased  having  had  these  papers  iu  his  own 

CoHiit.       possession,  and   having  suffered  them   to  remain 

uncancelled  when  he  destroyed  the  later  will. 

The  Court  would  have  been  glad,  if  possible,  to 
have  pronounced  for  these  papers,  because  the  effect, 
of  a  contrary   decision    will   be   to   deprive  Mrs. 
Atterton  of  any  provision  from  Mr.  Cohen.     Al- 
though she  was  no  relation  to  the  deceased,  tbc^ 
Court  does  not  think  he  would  have  left  her  un  — 
provided  for  in  case  he  had  made  another  will.    Thi 
circumstance  of  destruction  of  the  later   will  o' 
1836,  I  consider  as  not  enough  to  infer  intention 
revive  the  will  of  1832,  the  two  wills  are  not  th< 
the  same ;  unfortunately,  whichever  way  the  Cour^ 
may  decide,  the  intention  of  the  deceased  will  b-« 
defeated,  for  I  cannot  think  it  was  his  intention  t^- 
give  a  moiety  of  his  property  to  his  brother  Davi  ^ 
Cohen. 

The  Court  is  under  the  necessity  of  pronouncing 
under  the  circumstances  of  the  case,  against  tl 
validity  of  the  papers  now  propounded ;  the  effe 
will  be  to  hold  that  the  deceased  is  dead  intestate.  ^— 

The  Court  on  a  former  occasion,  looking  to  a^^n" 
the  facts  of  the  case,  rescinded  the  conclusion  of  ihr^^^ 
cause  to  enable  the  parties  to  examine  Mr.  Morri  »^^*» 
in  order  to  have  full  proof  of  the  execution  of  tlr  f  ^^^^ 
later  will ;  certainly  with   a  strong  impression  s^        ^^ 
the  time,  that  if  the  fact  of  execution  ^as  sufficients  -^  ^v 
proved,  the  destruction  of  the  later  will  would  n«^  ^^^^ 
revive  the  former  instruments.     The  Court  haviir^    ^g* 
now  gone  into  the  evidence  of  the  cause,  pronounc  ^n^^^ 
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against  these  papers  ;  consequently,  the  deceased  is       1844. 

dead  intestate ;  but  it  is  a  case  for  giving  costs  out  February  Mib. 
of  the  estate.  J*m» 

It  is  a  very  hard  case,  but,  upon  the  circum-      couw, 
stances,  the  Court  thinks  it  right  and  fit  to  do  as  it 
has  just  done. 


Coventry  against  Williams. 

February  28lh. 

The  Right  Honorable  George  William  Earl  of  J^3;f^^ 
Coventry  died  on  the   15th  of  May,   1843.     The  codicil,  rejecu 

"^  ed,  as  not 

leceased   had   made  a  will  and  the  several  other  being  per  m 
>apers   hereinafter   propounded   as   codicils.     The  tary  character, 
kurviving  executor  having  renounced  probate,  ad^  defJctVAh™ 
ninistration,  with  the  will  and  one  codicil,  dated  j^i|[g'^upp,i^^^ 
-espectively  the  25th  and  26th  days  of  May,  1835,  by  evidence. 
WBB  prayed  by  the  Hon.  William  James  Coventry, 
be  brother  of  the  deceased. 

Other  parties  appeared,  claiming  to  be  interested 
IS  legatees  named  in  the  other  codicils  or  testamen- 
ary  p^^pers  which  bore  date  respectively  the  27th 
>f  September,  1836,  the  1st  of  August,  1840,  and 
,he  18th  of  November,  1840.  The  several  papers 
vere  propounded  in  separate  allegations. 

On  the  19th  of  July,  1843,  letters  of  administra- 
ioD,  with  the  mW  and  first  codicil,  were  granted, 
mder  the  usual  security,  to  the  Hon.  William 
lames  Coventry,  the  other  parties  consenting  there- 
Lo  ;  the  consideration  as  to  the  validity  of  the 
reoiaining  scripts  being  reserved. 

The  three  causes  relating  to  the  remaining  scripts 
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The  Queen!s  Advocate^  aud  R.  PhilUmore  on       1844> 
letmlf  of  Mr.  Coventry .  Pebnwry  awi. 

COFBNTRT 

This  paper  is  not  testamentary  either  in  fonn  or  woliluia. 
anguage  ;  it  does  not  purport  to  dispose  of  property 
fter  the  death  of  the  party.  There  are  no  words 
^noting  future  gift  ;  it  i3  a  mere  .security  or 
rom^ise  to  make  another  instrument  of  a  testamen- 
iry  character,  as  distinguished  from  the  character 
f  this  instrument  If  this  paper  was  intended  to 
e  a  valid  codicil  there  could  be  no  occasion  for  a 
irther  instrument;  if  a  further  instrument  of  a 
iflferent  character  and  nature  was  requisite,  this  is 
o  testamentary  paper.  The  parties  who  are  to 
rovide  the  funds  to  pay  this  annuity  are  the  testa* 
>r's  bankers,  not  hia  executors  or  administrators  ; 
fter  the  death  of  Lord  Coventry,  his  account  with 
lessrs.  Coutts  would  be  wound  up  and  closed* 
'bey  cited  K»  Proctor  v.  Dairies  (a),  Gr^n  v. 
^erard.  (b) 

Addamsj  in  support  of  the  paper. 

This  is  a  valid  codicil  to  all  intents  and  purposes, 
^be  deceased  may  have  intended  in  the  first  instance 
^  make  this  as  a  provisional  instrument ;  but  still 
>e  considered  it  as  capable  of  being  made  a  valid 
odicil ;  the  presence  of  one  witness,  Dr.  Chambers, 
uggested  to  the  mind  of  the  deceased,  that  it  would 
*e  better  at  once  to  execute  the  paper  in  the  strict 
^al  testamentary  form,  in  case  of  his  death  before 

more  formal  instrument  was  prepared  ;  it  was  to 

(a)  3  Hagg.  218.  (6)  1  Curt.  98. 


790  CASES   DBTERMINRD    IK   TifR      • 

1W4. stand  good,  if  he  did  not  execute  another  codicil  in 

Febru»o  ^aui.  conformity  with  this  paper.  Where  was  the  necessity 

,    Covn^TRY    for  taking  so  much  trouble  to  comply  with  the  com- 

w?LUA M.-    plex  requisites  of  the  Wills  Act,  if  this  paper  was  to 

have  no  operation  ;  if  it  was  to  be  nothing  more  -^ 

than  a  mere  voluntary  promise  ;  a.  bare  acknow 

ledgment  of  what  the  deceased  proposed  to  do;^ 
what  was  the  necessity  for  signing  a  bare  memo- 
randum in  the  presence  of  two  witnesses  present  at= 
the  same  time,  and  causing  them  to  subscribe  it  iuv- 
his  presence  ? 

Sir  H.  Jbnnbr  Fust. 

The  only  question  remaining  to  be  determined 
in  these  causes  relating  to  the  testamentary  papers 
of  the  late  Earl  of  Coventry,  is  with  regard  to  a 
paper,  dated  the  18th  of  November,  1840,  pro- 
pounded as  a  codicil  by  Mrs.  Chase.  The  purport 
or  contents  of  this  paper  are  as  follows.  [The 
Court  read  it.]  Two  objections  are  raised  to  this 
paper,  first,  as  to  the  character  of  the  instrument 
itself;  secondly,  as  to  its  due  execution. 

The  first  question  to  be  considered  is,  what  is  the 
legal  character  of  the  paper?  Now  upon  the  face 
of  it,  it  does  not  purport  to  be  testamentary  ;  it 
does  not  purport  to  be  the  paper,  under  which  this 
lady  is  to  take  an  annuity  of  50/.  ;  it  clearly  does 
not  speak  of  an  act  done,  but  of  an  act  to  be  done, 
and  that,  not  by  the  deceased,  but  by  Mr.  Morland, 
who  had  drawn  his  will. 

Now,  I  apprehend  it  to  be  incumbent  on  a  party 
setting  up  a  paper  as  testamentary,  to  shew,  by  the 
contents  of  the  paper  itself,  or  by  extrinsic  evidence, 
that  it  is  of  that  character  and  nature ;  that  by  the 
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very  identical  paper  the  party  deceased  has  given,  or       1844. 

intended togive, orsupposeil himself tohave given, the  February 2«th. 

particular  legacy  or  bounty  claimed.  If  the  paper  pur-     co^ry  ' 

ports  of  itself  to  be  testamentary,  the  party  who  op-     wlf^uMg. 

pojiesitsadmissionto  probate,  must,  in  order  to  get  rid 

of  it,  shew  to  this  Court,  that  it  was  not  made  animo 

testandi;  if  the  purport  be  equivocal,  it  must  be 

shewn,  by  the  party  setting  it  up,  that  it  was  made 

animo  testandi.    I  am  clearly  of  opinion,  that  this 

paper  is  not  testamentary  in  itself,  it  is  only  to  have 

operation  and  effect  bj-  the  instrumentality  of  some 

other  document;  the  deceased  is  to  give  orders  to  Mr. 

IVIorland  to  make  that  which  is  to  be  the  effective 

instrument.   I  am  the  more  inclined  to  this  opinion, 

1>y  this  circumstance;  the  codicil  of  1840  commences 

"in  these  words  ;   "  This  is  another  codicil  to  my 

"^eill," — a  special  and  direct  declaration  that  that 

^very  instrument  is  a  codicil  to  his  will :  this  also  is 

"^he  expression  made  use  of  in  another  paper,  dated 

in  the  year  1836,  "This  is  a  codicil  to  my  will." 

^J'bese  two  papers  are  therefore  both  very  differently 

described  from  that  now  under  consideration,  which 

"^urport^  not  to  be  an  act  done  at  the  moment,  but 

indicates  an   intention  to  give  instructions   to   a 

^^olicitor  to  prepare  a  codicil  to  such  and  such  effect : 

'^apon  the  &ce  of  this  instrument  there  is  nothing 

^testamentary. 

Then  is  there  any  extrinsic  evidence,  that  the 
deceased  did  intend  this  paper  to  operate  as  a 
^isodicil  ?  I  can  find  none  ;  indeed  there  is  one 
striking  circumstance  to  the  contrary,  appearing  on 
%he  evidence  of  the  attesting  witnesses,  namely, 
'^neither  of  them,  at  the  time  of  attesting,  had  any 
Xiotion  that  they  were  witnessing  a  codicil.     The 
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1844.       whole  evidence  of  Marchant  shews,  that  at  the  time 


COVFNTHV 

agaimt 
Willi  A  MS. 


Febraary28th.  of  witnessing  this  paper,  he  did  not  know  it  was  a 
codicil ;  he  so  states  at  nearly  the  commencement 
of  his  deposition ;  again,  to  the  twelfth  Interro- 
gatory, **  I  had  no  knowledge  at  the  time  of  the 
contents  or  purport  of  the  said  paper,  nor  that  i 
was  a  codicil."  The  evidence  does  not  supply 
what  is  deficient  on  the  face  of  the  paper  itself.  ^— ^ 
The  other  witness,  Dr.  Chambers,  says,  in  hi 
examination  in  chief,  that  he  was  in  attendance  oi 
Mrs.  Chase,  then  staying  at  Lord  Coventry's  house  ;  ^^ 
that,  agreeably  to  a  request  from  his  Lordship,  h 
called  at  the  house,  and  found  Mrs.  Chase  and  hi 
Lordship  sitting  in  the  dining-room.  That  afte: 
conversing  with  them  for  some  time.  Lord  Coventry — 
said,  speaking  to  Mrs.  Chase,  *'  as  Chambers  i^ 
here,  I  may  as  well  get  him  to  sign  this  paper,'^ 
and  he  thereupon  got  up  and  went  to  his  writing- 
table,  and  took  from  a  drawer  a  paper,  and  read  its 
contents ;  the  purport  of  it  was  to  bequeath, — 
bequeath  is  the  expression  the  witness  uses — an 
annuity  of  50/.  a-year  to  Mrs.  Chase.  He  says, 
''  I  further  recollect  that  his  lordship  said,  the 
annuity  was  to  be  continued  to  her  little  boy." — 
Then  he  goes  on  to  state,  that  Marchant  was  called 
in,  the  deceased  having  signed  the  paper  before 
Marchant  came  into  the  room  ;  and  then  he  says, 
'^  upon  Marchant  coming  in  Lord  Coventry  desired 
him  to  sign  his  name  to  the  paper,  which  Marchant 
did  in  the  presence  of  Lord  Coventry  and  of  me;* 
Mrs.  Chase  being  also  present.  Marchant  having 
signed  it,  withdrew.  My  present  belief  is,  that  I 
did  not  sign  the  paper  until  after  Marchant  left  the 
room,  because  I  have  some  recollection  of  having 
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meDtioDed  to  Marchant  as  I  was  leaving  the  house,       ^^^^' 
that  I  also  had  signed  the  paper."  February  28th. 

In  answer  to  the  first  additional  Interrogatory,     Coventry 

the  same  witness  says,  *'  Whilst  Lord  Coventry  was     w'IIuams. 

in  the  act  of  signing  his  name  to  the  codicil  in 

question,  he  mentioned  to  me  the  purport  of  its 

contents."     In  answer  to  the  second  Interrogatory, 

he   states   the   manner   in   which    the    paper   was 

executed  and  attested.     To  the  third,  he  says,  **  I 

have  before, stated  the  manner  in  which  I  was  asked 

to   witness  the  said   codicil ;    my  signing  was,   in 

part,  at  my  own  suggestion,  on  account  of  Lord 

Coventry  having,  in  the  first  instance,  said,  that 

lie  might   as  well  sign    the  codicil   whilst   I   was 

there.     I  have  no  recollection  of  Lord  Coventry 

Jiaving,  in  exact  terms,  called  the  paper  in  question 

^1  codicil  to  his  will ;  he  did  not  ask  me  to  sign  it 

*ss  being  a  codicil :  I  did  not,  (being  unacquainted 

"^vith  the  legal  operation  of  similar  papers,)  know 

^hat  such  paper  would  take  effect  as  a  codicil  to 

liis  will.     I  had  no  doubt  of  the  validity  of  the 

j^aper  to  effect  whatever  might  be  thereby  intended 

fcy  Lord  Coventry." 

In  answer  to  the  twelfth  Interrogatory,  **  It  was 
"•he  impression  on  my  mind,  at  the  time  of  signing 
^nd  witnessing  the  said  paper,  that  it  was  not  more 
"^han  a  memorandum  or  security  to  Mrs.  Chase, 
"fthat  his  Lordship  would  make  her  the  allowance 
therein  mentioned.  I  considered  the  annuity  men- 
'ftioned  was  already  in  course  of  payment,  and  not 
^postponed  until  his  Lordship's  death.  After  I  had 
'witnessed  the  paper,  Lord  Coventry  handed  it  to 
3Mfrs.  Chase,  saying,  "  that  is  a  sufficient  security  to 
^ou/'  and  she  then  folded  it  up,  and  placed  it  in 

VOL.  III.  F    F    F 


794 


CASES    PETBRMINto    IN   THB 


agaiiut 

WllXUMt* 


1844.       her  bosom.    Lord  Coventry  also  said  to  Mrs*  Chase,  ^.^ 
February  38th.  **  I  will  spesk  to  Morlaod  about  it." — Here  then  ig=^  . 
Cii^iT     the  same  intention  deposed  to,  as  is  manifested  or.^ 
the^paper  itself,  namely,  that  the  deceased  was  t^  -^ 
speak  to  Morland  respecting  it.      Dr.  Chamber-r^^ 
says,  to  the  same  Interrogatory,  "  Had  I  supposes  -^^ 
that  my  signature  to  the  said  paper  would  ha\n^^^ 
given  it  validity  as  a  codicil,  I  should  not  for 
moment  have   hesitated  to  sign  it,  on  being  r»*  — 
quested  by  Lord  Coventry  to  do  so."    . 

This  is  the  evidence  of  the  two  witnesses,  tl 
only   persons   present    at  this    transaction  ;    tha 
cannot  say  that  the  deceased  signed  this  paper  asai^fc^ 
codicil  to  his  will ;  the  impression  ou  the  mind  o 

Dr.  Chambers  is,  that  it  was  a  mere  security  U 

Mrs.  Chase,  that  Lord  Coventry  would  make  su^   ^^U 
a  codicil ;  that  he  would  speak  to  Morland  abc:^  ^t 
it.     There  is  nothing,  as  it  appears  to  me,  tosupE=i»  ly 
the  deficiency  in  the  character  of  the  paper;  S::^  ^e 
evidence  in  that  respect  decidedly  fails. 

Then  the  question  arises,  whether  the  delivery^       <^f 
this  paper  to  Mrs.  Chase  is  sufficient  to  supj^^^^y 
what  is  wanting  in  its  internal  character  ;  I  am         ^^ 
opinion  it  is  not ;  I  do  not  think  it  was,  as  sm^jm  S' 
gested  in  argument,  a  provisional  paper,  intenc^^" 
to  operate  in  case  the  deceased  did  not  make  on^    ^' 
a  more  formal  nature. 

It   has   been   said,   that   the  impression  of  ^^-''^ 
witnesses,  as  to  its  character,  could  not  aifect   t;''^ 
nature  of  the   paper,   and   that  it  may,  notwi^''* 
standing    their    impression,   be    a    codicil,      t/''' 
doubtedly  it  may  ;  but  where  there  is  no  interti^' 
evidence,  from  the  paper  itself,  that  it  was  intend^^ 
to  be  testamentary,  it  is  essential  that  the  extrins/c 
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evidence  should  supply  that  which  is  necessary  to       ^844, 
give  it  a  testamentary  character.  February  28th. 

COVKNTEY 

A ddams.— The  attention  of  the  legal  advisers  of    ^v^f^*;;^*,, 
Mrs.  Chase  was  never  called  to  this  point.     This 
paper  was  pleaded  as  a  codicil ;  no  objection  as  to 
its  testamentary  character  was  taken  ;    issue  was 

joined  as  to  whether  it  was  duly  executed.  I  never 
recollect  an  objection  of  this  kind  taken  at  tliis  stage 
of  the  cause  ;  if  the  paper  was  not  testamentary  the 

allegation    propounding    it   ought    to   have   been 

opposed,  then  there  would  have  been  an  opportunity 

to  have  pleaded  any  special  circumstances. 

Per  Curiam. — You  plead  this  paper,  first,  as  a 
<;odicil,  next  as  duly  executed,  must  not  the  Court 
be  satisfied,  that  it  is  a  codicil  before  admitting  it  to 
probate  ? 

Addams. — I  should  wish  to  have  an  opportunity 
of  considering  the  point :  it  has  come  rather  by 
surprise  on  Mrs.  Chase's  legal  advisers. 

Per  Curiam. — Let  the  case  stand  over  for  that 
purpose. 

This  cause  came  on  to  be  spoken  to.  jane  i9th. 

The  Caurty  after  hearing  Addams^  remained  of 
its  former  opinion,  and  rejected  the  paper. 
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April  aOth. 


Phillips  against  Phillips. 


A  libel  io  a 
toit  of  divorce, 
pleaded  a 
report  of  the 
result  of  an 
investigatioo 
into  the  con- 
duct of  the 
wil 


This  was  a  suit  of  divorce,  by  reason  of  adulter 
promoted  by  the  husbaud  against  his  wife. 

A  libel  was  given  in,  and,  after  debate,  admitted  ^»e 
witnesses  were  examined  ;  the  proctor  for  the  wr  -^/^ri 
ifel unmade  declared   that  he  gave  no    defensive    allegatio 
hu8bin5.^Ar  whereupon  publication  passed,  and  the  cause 


!u!i*?^°?-'^   assigned  for  sentence. 

The  libel,  inter  aUdy  pleaded,  that  the  husbair:^  nd 
some  time  before  the  commission  of  the  adult^^^^:^ 
imputed  against  the  wife,  had  had  his  suspicic^^  om 
roused  as  to  the  infidelity  of  his  wife,  and  l^r:9i^^i 


the  caase,  it  ap- 
peared that  the 
communication 
was  in  writing ; 
the  Court 
thereupon 
reacuidedthe 
conclusion  of 
the  caute,  in 
order  that  this 
document 
might  be 
properlT 
pleaded ;  this 
was  done,  and 
publication 


by 
the 

the 
ade 


caused  an  inquiry  to  be  made  into  her  conduct 
two  confidential   friends,  who,  (as  pleaded  in  I 
libel,)  ''  reported  to  him  that  she  was  innocen 
At  the  hearing  of  the  cause,  it  appeared  upon  1 
pl!^*a^ond  evidence  that  the  result  of  this  inquiry  was  ma 
^^Heid  that  it  '^'^^w"  ^^  ^^c  husbaud  in  the  form  of  a  wiit*"^^^ 
''tem^T''    ''eport.    The  Court  thereupon  rescinded  the  cc^^^°' 
wifotogifein    elusion  of  the  cause,    in  order  that  this  writer  ten 
pieadin^cert°ain  report  might  be  pleaded  and  annexed  in  additio^^^^' 
with  t^°w^tt^  articles.     This  having  been  done,  publication 
SKuM^T'     ^^  ^^^  prayer  of  the  proctor  of  the  husband  ; 
si^'iL^**'      proctor  of  the  wife  being  present,  and  not  opposiv^* 
equaUy  appar.       Ou  behalf  of  the  wifc  an  allegation  was  im^'^' 

ent  whether  ^ 

the  report  was 

verbal  or  in  writing ;  tecondly,  because  such  plea  should  have  been  asserted  before  public^^ 

passed  the  second  time. 
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offered,  counterpleading  some  of  the  statements  of      IMA. 
the  libel  as  connected  with  the  result  of  the  in-  *  April  aoth. 
vestigation.  p^» 

The  admission  of  this  allegation  was  opposed  by      paal^ 

Haggard  and  R.  PkUlimare. 

Addams  and  Rohmson  in  support. 

Dr.  Lushington. 

The  Court  has  now  to  determine  on  the  admis- 
sibility of  an  allegation  offered  at  a  very  late  period 
of  this  cause;  I  apprehend,  independent  of  the 
technical  objection  as  to  the  precise  time  at  which 
the  allegation  is  offered,  it  being  after  the  Court 
has  rescinded  the  conclusion  of  the  cause — that  the 
first  and  substantial  objection  to  its  admission  is, 
that  it  contains  matter  which  might  and  ought  to 
bave  been  pleaded  in  answer  to  the  ninth  article  of 
the  libel,  the  initiatory  plea  in  the  cause. 

1  think  I  must  consider  the  question  in  two 
points  of  view  ;  first,  whether  this  allegation  might 
not  with  equal  propriety  have  been  presented  to 
the  Court  in  answer  to  the  ninth  Article  ;  secondly, 
whether  circumstances  have  occurred  at  the  hearing 
of  the  cause  or  since,  affording  any  justification  for 
offering  the  allegation  at  this  late  period,  when,  by 
the  ordinary  rules  of  the  Court,  there  would  be  no 
opportunity  of  doing  so. 

Now,  the  mnth  Article  pleads, — '*  That  the  cause 
of  the  wife  quitting  her  husband's  house,  on  or 
before  the  1st  day  of  January,  1840,  having  become 
known  to  their  relations  and  friends,  a  reference 
was  made,  through  their  interposition  and  advice, 
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1844.       to  two  of  their  friends,  confidentially  to  inquir  ^ 

April  3otii.'    into  the  grounds  of  the  charge  made  against  tlk_ 

PanZw      ^^^®»  ^'^^»   *^F^^  2^  investigation  of  the  circui 

p^lm      stances  relating  to  the  same,  reported  to  the  sai^^^ 

husband  on  or  about  the  28th  of  January,  1840,  the==r  Sr 

conviction  that  she  was  innocent  of  any  crimin 

conduct,  and  they  advised  him  to  receive  her  bac 
again  :  that  the  husband  believing  the  result  of  sui 
investigation  to  be  true,  on  or  about  the  29th 
January,  1840,  received  his  wife  back  again/' 

Dismissing  for  a  moment  all  consideration  of  t    '■ne 
defect   or  omission  in   the   form  of  this   plea,  :an 

substance  it  is  as  follows, — the  husband  having  Ktzbis 
suspicions  roused,  caused  an  investigation  into  t:^  ^Kie 
conduct  of  his  wife  to  be  made  by  two  of  his  frien^:_9.s, 
and  received  from  them  the  result  of  that  inv  iar"**s^ 
tigation  ;  and,  on  faith  of  their  judgment,  took  '^tmis 
wife  back.     The  allegation  now  under  considemtK-  '^-^w 
pleads  as  follows, — **  That  the  wife  accompanied     ^^y 
her  sister  went  to  the  residence  of  her  mother,  a^  "^^^^ 
returned  therefrom,  accompanied  by  her  said  sis  '^^  ^^ 
and  mother  ;  and,  in  the  morning  of  Saturday  t  ^^^ 
25th  of  the  month  of  January,  went  to  the  residei^  ^^^ 
of,  and  saw  and  conversed  with  her  husband,  a  *^^" 
together  with  her  mother,  stayed  with  him  seve*^*^ 
hours  ;  and,  on  the  morning  of  the  following  day»      *^ 
wit,  Sunday,  the  26th,  her  husband,  as  it  had  been  ^»  ^" 
ranged  that  he  should  do  soon  the  day  preceding,  w^  ^^* 
to  the  lodgings  of  the  wife,  and  remained  with  1^  ^^^ 
there  for  several  hours ;  and,  on  the  next  day,  to  ^»r  ^  ^ 
Monday  the  27th,  the  wife,  with  her  husband's  perfi^^ 
approbation  and  concurrence,  returned  home  to  t'^^  ^^ 
house,  and  she  and  her  husband  slept  together       ^^' 
his  house  on  the  night  of  the  said  Monday,  a  ^^^^ 
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thenceforth  lived  and  cohabited  together  until  their      ^^^^' 
separation  in  the  month  of  October,  1842."     What    Apruaoth. 
is  the  effect  of  this  plea  ?  In  substance  it  assumes  to     J'uilups 
contradict  the  ninth  Article  of  the  libel,  by  shewing     p^tuw. 
that  previously  to  the  receipt  of  the  report,  the 
husband  received  back  his  wife,  and  the  cohabitation 
between  them  was  renewed  ;  in  other  words,  that  it 
was  not  on  the  faith  of  the  investigation,  or  on 
reliance  of  the  report  of  her  innocence,  that  the  wife 
was  taken  back;   because  this  had  already   taken 
place  before  the  investigation   was  concluded,   or 
the  result  made  known.     I  am  clearly  of  opinion, 
that   this  allegation  is  substantially   neither  more 
nor  less  than  an  answer  to  the  ninth  Article  of  the 
libel,  and  would  have  been  admissible  in  answer  to 
it ;  and  I  am  not  at  present  able  to  see  why  it  was 
Tiot  offered  at  the   proper  time,  and  iu  the  proper 
shape   of    an    allegation    responsive  to  that  ninth 
Article  ;    I  cannot  myself  see  any  such  want  of 
^xplicitness  or  of  definite  statement  in  the  libel, 
^s    that   the   wife   had    not   ample  opportunity  of 
alleging  these  facts  before  the  first  publication  in 
the  cause  ;  the  dates  are  sufficiently  explicit,  indeed 
more  so  than  often  happens  in  these  cases ;  they  are 
^s  explicit  as  possible — "on  or  about  the  '28/A" — 
"•*on  or  about  the  29/A." — Surely,  if  the  wife  had 
9ny  intention  of  alleging,  that  the  report  was  not 
the  foundation  of  her  being  taken  back,  she  has  had 
ample  opportunity  of  doing  so.     For  the  reasons  1 
liave  now  stated,  as  to  the  first  point  in  the  case,  my 
mind  is  entirely  made  up  to  this  result, — that  the 
allegation  now  offered,  might  with  the  same  facility 
liave  been  offered  at  an  earlier  period. 

The  second  cjuestion  is,  whether  anything  which 
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^^^'       occurred  at  the  hearing,  or  was  then  done  by  th    ^e 

April  30th.     Court,   can   give  to  the  wife  the  opportunity  c^of 

Phillipi      bringing  in  this  plea,  the  right  to  do  which  8h^r:±e 

PwLuw.     had   forfeited   by  previous  omission  ?    Now  wh^  ^at 

occurred  at  the  hearing  of  the  cause  was  shortKjily 

this ; — looking  to  the  ninth  Article  of  the  libel,  ,^.  .,  I 

found  it  there  stated — that  the  friends  to  whom  thi^ ^he 

reference  had  been  made  had  reported  so  and  so ^— . 

here  arose  the  whole  difficulty  ;  the  term  w  ^^mras 
ambiguous— **  rcpor/erf" — of  course,  so  far  as  tF-cBthe 
wife  was  concerned,  originally  it  mattered  iHz^ot 
whether  that    report    was    made    verbally    or  in 

writing,  but  when  the  cause  came  on  to  be  heara^^  rd, 
and  it  appeared,  that  the  report  was  in  writing y  w^v-^ias 
not  a  mere  verbal  report,  the  Court,  according        "  to 
all  established  rules  of  evidence,  could  not  receiS"  ive 
the  oral  testimony  of  witnesses  as  evidence  of  tr^Kfce 
contents  of  a  written  document,  in  the  power  of  trJihe 
party,  and  which  was  neither  alleged  to  have  be: — ^en 
lost  or  destroyed ; — the  Court  had  no  alternati^^^* 
but  to  reject  the  evidence,  or  rescind  the  conclusi    -^^ 
of  the  cause.     It  is  greatly  to  be  lamented  that  t  ^^^ 
libel  was  so  originally  drawn,  the  party  having  t^^^ 
document  in  his  pocket ;  because  the  counsel  of  t^^"^  ^ 
wife  were  misled,  and  did  not  take  an  objection  ^^^' 
which  must  have  prevailed,  if  the  report  had  be^^^ 
pleaded  to  be  in  writing,  and  had  not  been  annexe 
or  a  statement  made  that  it  had  been  lost  or  mislaic 
the  article  would  clearly  have  been  objectionabl 
and  must  have  been  reformed.     But  themisleadiD 
occasioned  by  the  ninth  Article,  does  not  go 
justify  the  present  plea,  for  the  report,  whether 
were  in  writing  or  verbal,   equally  required  coi 
tradiction.     Under  the  above  circumstances  I  fci 
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^ed  the  rule  which  has  been  usually  adopted  in       10^* 
s  Court ;  of  course,  I  did  not  admit  the  evidence,     April  aoth. 
t  I  rescinded  the  conclusion  of  the  cause  for  the      Phillips 
rpose  of  bringing  in  the  document,  which  was     philups. 
nitted  to  be  in  existence.    Does  that  circumstance 
the  slightest  degree  make  any  alteration  in  favour 
the  wife?    I   apprehend   none  whatever.     The 
einding  the  conclusion  of  the  cause  was  a  mere 
tter  of  form,  in  order  to  keep  the  proceedings 
;ular,  and  to  get  at  the  real  truth  and  justice  of 

case. 

Upon  these  grounds  I  feel  no  hesitation  in 
ing — that  it  is  ray  duty  to  reject  this  allegation  ; 
hing  could  be  more  inconvenient  than  when 
nesses  have  been  examined  to  certain  facts,  and 

whole  evidence  in  the  cause  is  known  ;  where 
nesses  have  been  re-examined  merely  to  prove 
idwriting,  to  permit  of  additional  facts  and 
dence.  If  this  course  were  allowed  there  never 
Lild  be  an  end  to  the  proceedings  in  a  cause,  and 
tead  of  tending  to  elucidate  the  truth  it  would 
d  to  choke  it. 

This  allegation  is  offered  too  late  ;  if  it  was 
ended  to  give  in  any  allegation  at  all,  it  should 
^e  been  tendered  before  publication,  as  responsive 
the  additional  articles  of  the  libel,  instead  of 
iting  until  publication  has  passed  ;  it  is  impossible 
admit  this  allegation,  and  I  reject  it. 
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inras  given  for  Hilary  Term,  1833,  and  the  cause 
^as  appointed  for  trial.  Mr.  and  Mrs.  Merry-  Mty  uth 
weather  thereupon  presented  a  petition  to  the  Court 
of  Chancery,  praying,  that  the  order  for  the  trial  of 
the  issue  might  be  discharged,  they  undertaking  to 
aidmit  the  validity  of  the  will  and  codicil,  and  sub- 
xnitting  to  have  the  trusts  thereof  performed,  and 
<:arried  into  execution  under '  the  direction  of  the 
Court.  On  the  14th  February,  1833,  this  petition 
came  on  to  be  heard  with  the  cause,  when  the 
Master  of  the  Rolls  discharged  the  order  for  the 
trial  of  the  issue  which  had  been  obtained  by  the 
executors,  and,  on  the  application  of  Mr.  and  Mrs. 
Merry  weather,  and  on  their  admissions  to  that  effect, 
declared  the  will  and  codicil  to  be  well  proved  ; 
and  that  the  same  ought  to  be  established  and 
carried  into  effect. 

This  last  decree  had  been  acted  upon  from  that 
time  ;  and  between  6000/.  and  7000/.  had  been  paid 
to  Mrs.  Merryweather  on  account  of  the  annuity. 

In  Hilary  Term,  1830,  an  action  of  ejectment 
was  brought  by  Mr.  and  Mrs.  Mereweather,  as  the 
plaintiffs  therein  ;  in  effect  impeaching  the  validity 
of  the  will  ;  the  action  was  defended  ;  and  was  set 
down  for  trial  before  a  special  jury,  but  was  dis- 
continued by  the  plaintifis,  who  were  thereupon 
ordered  to  pa}'  the  costs  consequent  on  the  discon- 
tinuance. 

On  the  day  of  a  decree  was  extracted 

from  this  Court,  calling  upon  the  executors  of  Mr. 
William  Turner,  deceased,  to  bring  in  the  probate 
of  this  will  and  codicil  and  to  prove  the  same  in 
solemn  form  of  law  ;  or  otherwise,  to  shew  cause 
why   such  probate    should    not   be   revoked,   and 


\ 


VKATHBR 

againtt 

TVRNBB. 


808  CASES   DETBRMllfSD   IX  THB 

1844,  _  legacy  of  400/-  for  himself,  in  addition  to  lOOl. 
May^ih.     given  to  him  by  the  will ;  a  legacy  of  200/.  for  his 
Mbbkt-       mother,  and  20/.  a  piece  for  two  of  his  aunts;  and, 
^alnf^      for  the  sister  of  the  deceased's  late  wife,  150/.,  in 
addition  to  a  legacy  of  50/.  by  the  will ;  and  for  the 
brother  of  another  of  the  executors,  50/.     But  all 
these  facts,  at  least,  were  apparent  on  the  face  of  the 
will  and  codicil  themselves ;  the  instruments  them* 
selves  would  furnish  this  information;  how,  then, 
can  this  be  a  ground  on  which  the  executors  can 
now  be  called  on  to  contest  the  validity  of  this  will, 
and  not  at  an  earlier  period  ? 

A  second  reason  is,  that  the  parties  were  placed 
under  circumstances  of  great  disadvantage  by  the 
conduct  of  the  issue  having  been  given  to  the 
executors;  no  doubt  they  were  not  in  so  advan- 
tageous a  position  as  if  the  children  had  been  the 
plaintiffs ;  but  it  was  on  this  very  ground,  that  the 
application  was  made  to  the  Master  of  the  Rolk  to 
allow  the  executors  to  attend  the  trial ;  it  is  very 
probable  that  they  wished  the  trial  to  come  on 
between  themselves  and  their  children ;  but,  surely, 
it  was  a  very  reasonable  precaution  to  take,  wh^re 
an  issue  was  directed  to  be  tried  between  infant 
children  and  their  parents.  The  statement  goes  on 
to  allege,^that  before  Mr.  and  Mrs*  Merry  weather 
consented  to  make  the  admission  as  to  the  will, 
they  were  advised,  that  their  so  consenting  would 
in  no  way  debar  them  from  disputing  the  validity 
of  the  will  and  codicil  in  this  Court,  if  at  any  future 
period  they  should  discover  new  evidence  tending 
to  invalidate  them  ;  and  in  proof  of  this  they  refer 
to  a  letter  dated  1829,  written  by  the  Proctor  to 
their  solicitors ;  but  this  letter  only  refers  to  what 
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ould  be  the  consequences  of  withdrawing  the  1844. 
iveat,  or  not  complying  with  the  assignation  of  May  1 4th. 
lis  Court;  no  doubt  this  was  sound  and  good 
ivice;  but  still  it  has  nothing  to  do  with  a  consent 
►  make  the  admission  in  the  Court  of  Chancery  on 
hich  the  will  was  declared  to  be  well  proved. 
A  fourth  reason  is,  that  it  is  only  within  the  last 
ur  months  that  the  parties  have  obtained  from 
me  of  the  servants,  who  are  no  longer  in  the  pay- 
id  under  the  control  of  the  executors,  such  new 
idence  as  will  prove  the  will  and  codicil  to  have 
'en  obtained  by  fraud,  at  a  time  when  the  deceased 
as  wholly  incapable  of  performing  any  rational 
t  whatever.  Surely,  ivith  due  diligence,  they 
ight  have  informed  themselves  of  this  at  an 
rlier  period  ;  none  of  these  servants  continued  in 
e  service  of  the  executors  for  more  than  fifteen 
onths  after  the  decease  of  the  testator  ! 
The  fifth  reason  amounts  to  a  point  of  law, 
imely,  that  Mrs.  Merry  weather  was  not  examined, 
tr  was  her  answer  taken  separately  and  apart  from 
\r  husband  ;  and  therefore  it  is  contended,  she  is 
>t  precluded  from  now  disputing  the  validity  of 
e  will  in  that  Court,  notwithstanding  the  admis- 
>Q  contained  in  that  answer: — why  this  is  a  ques- 
»n  as  to  the  practice  of  the  Court  of  Chancery,  on 
Jich  this  Court  can  form  no  opinion  whatever. 
Now  these  are  the  reasons  assigned  in  the  answer 
the  act  on  petition,  for  calling  in  this  probate, 
d  why  the  parties  are  not  now  barred  from  taking 
is  step.  The  executors  state  in  reply  what  took 
ace  with  respect  to  the  servants,  and  it  seems,  that 
le  of  them  only  was  taken  into  the  service  of  one 
the  executors,  and  she  only  remained  there  for 
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1844.       twelve  months  ;  she  has  made  ah  affidavit,  but  she 
May  14th.     does  Hot  State  when  exactly  she  left  the  service.     I 
M^v-      must  say  the  statement  in  the  answer  to  the  act  is 
^"^]^"     very  disengenuous  in  this  respect,  for  it   merely 
Tu«ww.     states  these  servants  to  have  been  in  the  service  of 
the  executors,  without  specifying  the  length  of  time 
they  remained,  or  when  they  quitted  or  were  dis- 
charged; the  executors  say  that  the  servant  Jupp 
was  discharged  twelve  months  after  she  was  hired, 
and  that  all  the  other  servants  were  merely  re- 
tained until  the  sale  of  the  household^urniture  and 
effects,  and  were  then  discharged,  excepting  the 
gardener,  who  was  retained  until  the  year  1832, 
when  the  deceased's  house  was  let  or  sold  ;  so  that 
the  whole  of  this  statement  amounts  to  this, — ^that 
one  servant  did  remain  in  the  service  of  Mr.  Joseph 
Turner,  one  of  the  executors,  for  a  period  of  about 
twelve  months. 

The  rejoinder  to  the  act  asserts  in  positive  terms 
that  all  the  servants  of  the  deceased  were  bought 
over  by  the  executors  by  the  promise  of  legacies  T^  ' 
that  Mr.  and  Mrs.  Merryweather  were  compellediV 
to  quit  the  deceased's  house  after  the  funeral  ;  thatr^ 
the    servants  conducted  themselves  in  so  violent^::^ 
and   abusive  a   manner  towards  them,   that  they^ 
could  not  venture  to  approach  these  parties,  and^ 
were  thus  unable  to  obtain  that  information  which^ 
was  solely  within  their  knowledge  ;  and,  without^ 
which,  the  said  will  and  codicil  could  not  be  opposed. 
with  success — I  must  say,  I  cannot  look  on  thi9 
as  a  reason  why  the  will  and  codicil  should  noC 
have  been  opposed  in  the  first  instance. 

These  are  the  circumstances  stated  in  the  several 
stages  of  the  act  on  petition ;  but  the  affidavit  of 
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Mr.  and  Mrs.  Merry  weather  goes  further  than  the       1844. 
act,    and    states  some    additional   circumstances;     MayUih. 
tliese  could  not  be  known  to  the  executors,  until      Mer«t 
the  affidavits  were  exchanged ;  otherwise  the  Court      ^a^gaimt 
would  have  expected,  indeed,  would  have  thought 
it  necessary,  that  the  executors  should  have  given  a 
denial  or  some  explanation  of  them  ;  for  instance,  as 
to  the  charge  of  Mr.  and  Mrs.  Merryweather  not 
having  access  to  the  house  and  ground. 

It  is  very  improper  that  such  allegations  should 
be  made  in  affidavits,  when  they  are  not  to  be  found 
in  the  act  on  petition,  the  other  parties  could  not 
be  expected  to  answer  that  which  was  not  in  the 
act  on  petition  ;  had  these  facts  been  pleaded,  I 
should  have  wished  to  have  had  a  denial  from  the 
executors,  to  the  effect,  at  least,  that  they  had  not 
given  orders  for  such  conduct  :  still  this  can  have 
no  weight  whatever  in  determining  whether  the 
Court  is  to  call  in  the  probate  of  this  will  and 
codicil,  and  to  put  the  parties  on  solemn  proof  of 
them.  Now  I  fully  admit  that  executors  are  bound 
to  prove  a  will  by  solemn  form  of  law,  where  they 
are  called  on  to  do  so  by  those  entitled  in  case  of 
an  intestacy  ;  and  that,  under  common  and  general 
circumstances,  neither  lapse  of  time,  nor  the  receipt 
of  a  legacy,  nor  acquiescence  in  the  will,  will  be 
sufficient  to  debar  them  that  right  ;  but  after  so 
great  a  lapse  of  time,  as  in  this  case,  fourteen  years 
after  the  transaction  in  question,  and  ten  years  after 
the  will  has  been  declared  to  be  well  proved  in 
Chancery,  may  parties  not  be  barred  of  their 
remedy  if  there  be  no  reasonable  ground  account- 
ing for  the  delay  ? 

Now  cases   have  been   referred   to;   Newell  v. 
Q  o  G  2 
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Weeks  (a)  and  Hoffman  v.  White  (b).   In  both  cases 
the  question  wad  as  to  the  right  of  parties  to  call 
upon  executors  to  prove  a  will  in  solemn  form  of 
law,  that  is,  whether  the  right  to  do  so  was  barred 
tinder  the  particular  circumstances.     That  fil^t  case 
was  somewhat  of  a  different  description  from  the 
present ;  it  was,  whether  a  party  cognizant  of  pro- 
ceedings to  prove  a  will,  although  not  formally 
made  a  party  thereto,  was  at  liberty  to  contest  thti 
will  at  a  subsequent  time  ;  the  Court  held  that  he 
was  not  so  entitled  ;  that,  althoogh  not  a  formal      ^ 
party,  he  knew  of  all  the  proceedings,  he  having -^j 
had  consultations  with  the  legal  advisers  of  the:^= 
party  actually  contesting  it ;  the  Court  held,  thatzrS 
it  was  not  competent  to  that  party  by  a  new  suit 
call  upon  executors  to  propound  the  will. 

The  other  case,  (Hoffman  v.  White,)  annexed  in 
a  note  to  the  former  case,  approaches  much  nearen^M* 
to  the  circumstances  of  the  present  case.     A  testator^v 
died  in  1795,  his  will  was  proved  in  March  1796^; — > 
a  suit  was   instituted  in  Chancery   to  obtain 
account;  the  validity  of  the  will  was  admitted  ir 
that  suit.     In   1796,  a   decree  was   made  for 
account ;  the  brother  of  the  deceased,  in  the  comsesa^ 
of  the   proceedings   claimed   a  legacy  as   havin^^ 
lapsed;  the  Court  declared,  that  the  legacy  was^^ 
lapsed,  and  the  brother  entitled  to  one-third  of  sm^ 
moiety  thereof.     In  1 804,  a  decree  was  taken  out^ 
in  this  Court,  by  the  brother  against  the  executor* 
of  the  deceased ;  in  giving  judgment  on  the  case^ 
Sir  W.  Wynne  said,  '•  There  can  be  no  doubt,  as  a. 
brother,  he  is  entitled  to  controvert  the  will;  and, 
if  probate  has  been  obtained   in  common  form,  he 

(fl)  2  PhUl.  224  (6)  lb.  230,  n. 
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can  call  it  in,  and  put  the  executor  on  proof.  I  do  1^^- 
not  know  that  there  is  any  specific  time  which  mbjUUi. 
limits  a  party.  The  will  had  been  proved  in  1795  ;  mH^ 
this  decree  was  taken  out  in  1804  ; — so  there  has  "^^^^"^ 
been  a  quiet  possession  for  nine  years.  I  think  1  iw»*"* 
know  instances  in  which  the  Court  has  allowed  the 
probate  to  be  called  in  after  a  longer  time,  that 
may  be  done  with  cause  shewn ; — that  it  may  be 
done  under  any  circumstances  is  what  I  cannot 
admit ; — it  would  be  contrary  to  reason  and  every 
principle  of  justice.  Where  the  opposing  party  has 
been  in  a  situation  which  rendered  it  impossible  or 
difficult  for  him  to  have  proceeded  earlier ;  if  he 
has  been  absent  from  the  ^country,  a  minor,  or 
labouring  under  imbecility,  he  may  be  admitted. 
But  without  reason,  and  where  there  are  such 
strong  reasons  as  there  are  here  to  shew  that  he 
was  not  in  such  a  state  of  incapacity  as  to  have 
prevented  him,  and  further,  that  he  could  not  be 
ignorant  of  all  the  circumstances  relating  to  the 
deceased,  from  the  suit  in  Chancery,  soon  after  the 
probate  was  taken  out,  the  case  is  different.  By  his 
answers,  he  admitted  both  the  will  and  probate ;  a 
decree  was  made  operating  upon  the  lapsed  legacy  ; 
and  he  acted  under  that  decree,  not  upon  an  in- 
testacy, and  continued  to  receive  the  interest  for 
five  years  together."  The  ground  or  principle,  on 
which  the  Court  proceeded  in  that  case,  was,  that 
the  party  was  not  barred  by  the  lapse  of  time,  if  he 
could  shew  good  reason  why  he  had  not  proceeded 
at  an  earlier  period  ;  it  affirms  this  principle,  that 
if  he  does  not  shew  good  cause,  this  Court,  unless 
pressed  by  superior  authority,  will  not  allow  him  to 
call  in  a  will  after  such  a  lapse  of  time. 

In  that  case,  the  objection  was  taken  by  protest ; 
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1844,  in  the  present  instance,  it  is  submitted  in  act  on 
MajHih.  petition;  the  latter  is  I  think  the  proper* course 
m7^.  No  doubt  the  Court  has  jurisdiction  in  such  matter, 
"^a^S^^  and  may  exercise  its  discretion.  There  is  anothet 
TuMM.  ^Qgg^  £^ii  y^  Armstrong  (a),  that  turned  upon  the 
right  of  a  next  of  kin  to  call  upon  executors  to 
prove  a  will  in  solemn  form  of  law.  There  were 
peculiar  circumstances  in  that  case ;  two  codicils  to 
the  will  had  been  opposed  by  the  executor  named 
in  the  will,  and  he  had  succeeded  in  obtaining  a 
decree  against  both  of  them,  by  reason  of  the  de- 
ceased's incapacity.  Now,  if  these  codicils,  or 
either  of  them,  had  been  established,  there  would 
have  been  an  end  of  any  possible  interest  that  the 
next  of  kin  could  have  Ifad  to  impugn  the  will ;  the 
next  of  kin  had  therefore  no  interest  at  an  earlier 
period  in  questioning  the  will  which  he  had  ac- 
quiesced in,  by  allowing  it  to  be  taken  in  common 
•  form,  and  receiving  a  legacy  bequeathed  by  it. 
Sir  J.  Nicholl  was  of  opinion,  that,  under  these 
circumstances,  the  next  of  kin  had  a  right  to  put 
the  executor  on  proof  of  the  will  in  solemn  form  of 
law ;  and  he  distinctly  laid  it  down  that  the  right 
will  not  be  barred,  by  acquiescence,  by  the  receipt 
of  a  legacy,  nor  by  lapse  of  time.  The  doctrine 
established  in  this  case  was  very  recently  affirmed 
by  the  Judicial  Committee  of  the  Privy  Council,  in 
a  case  brought  up  on  appeal  from  the  Archi-episcopal 
Court  of  York,  {Bell  v.  Raishecky  20th  of  February^ 
ult.,)  the  question  was  raised  on  the  admission  of 
an  allegation,  and  the  Judicial  Committee  was  of  . 
opinion  thnt  the  right  to  call  for  solemn  proof  of  a 
will  was  nut  barred  by  lapse  of  time.  The  cir- 
cumstances of  that  case  were   very  peculiar;  the 

(a)  1  Add.  365. 
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will  io  question  was  dated  in  the  month  of  No- 
vember, 1823,  the  brother  of  the  deceased  was 
appointed  the  sole  executor,  indeed,  he  was  almost 
the  universal  legatee,  for  there  were  only  one  or 
two  trifling  legacies  to  servants.  The  will  was 
proved  in  the  Court  of  York,  on  the  15th  of 
January,  1834,  by  the  brother,  the  sole  executor, 
he  died  in  December,  1839^  having  made  his  will 
and  appointed  three  executors,  who  proved  his  will 
in  the  same  Court,  in  June,  1840.  A  decree  was 
taken  out  in  July,  1842,  calling  in  probate  of  the 
will  of  November,  1823,  and  the  decree  was  directed 
to  the  executors  of  the  brother  of  the  original 
deceased ;  there  had  been  no  proceedings  against 
the  brother  in  his  lifetime.  The  circumstances 
were  such  as  not  to  create  a  very  favourable  im- 
pression, but  the  allegation  was  admitted,  and  the 
proceedings  are  now  going  on.  The  principle, 
whether  the  next  of  kin  had  a  right  to  call  on  the 
executors  of  the  brother  to  prove  the  will  of  his 
testator  in  solemn  form,  after  this  lapse  of  time,  was 
argued,  tlie  admission  of  the  allegation  confirmed 
the  right  of  the  next  of  kin  to  call  upon  the  executoi-s 
so  to  prove. 

But  then,  in  the  present  case,  this  circumstance 
is  to  be  taken  into  consideration,  namely,  the  will 
was  decreed  to  be  well  proved  upon  the  answer  of 
the  parties  admitting  it  as  a  fact;  the  avernient, 
however,  in  the  act  on  petition,  is,  that  notwith- 
standing this  admission,  if  the  answer  of  the 
heiress-at-law  was  not  taken  separate  and  apart 
from  her  husband,  she  is  not  debarred  from  now 
contesting  the  will : — the  words  are  these — *'  That 
inasmuch    as  the    said    Mary    Ann    Merry  weather 
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was  not  examined,  nor  her  answer  taken  separately 
and  apart  from  her  husband  in  the  Coart  of 
Chancery,  she  is  not  precluded  from  again  dis- 
puting the  validity  of  the  will  in  the  $aid  Omrt, 
notwithstanding  the  admissions  contained  in  the 
said  answer."  A  case  was  cited  in  which  this 
point  is  said  to  have  been  decided  to  this  effect  by 
Sir  /.  Wigramj  Brown  v.  Hayward  (a). 

Then  it  is  the  practice  of  the  Court  of  Chancery 
which  is  here  stated  ;-^weIl,  if  that  be  so,  let  the 
^rties  go  to  the  Court  of  Chancery,  and  obtain 
another  issue. 

It  may  be  that  such  is  the  practice  of  the  Court, 
of  Chancery ;  but  I  have  this   feet,  the  will  h: 
been  declared  to  be  well  proved,  upon  the  under —  — 
taking  of  the  parties  to  make  such  admission ;  i  V  m 
was  not  an   admission  simply  in  an  answer,  hnW  m{ 
after  the  answer  of  the  parties  had  been  given  in  ^ 
after  an  issue  had  been  ordered  to  try  the  validity^^y 
of  the  will ;  after  the  carriage  of  the  issue  had  beei«ri« 
taken  out  of  the  hands  of  the  plaintiffs,  under  whosc^^  c 
management  the  record  had  been,  on   a  forme^^^r 
occasion,  withdrawn,  and  the  trial  lost.     All  this  i^^ss 
nowhere  denied  ;  I  find  no   complaint  as  to   th^^^ 
conduct  of  the  issue  being  given  to  the  executors ;  \W^ 
cannot,  I  think,  be  denied  it  was  a  wise  precaution  tcr:==^ 
prevent  the  possibility  of  the  will  being  collusivel)^-^" 
pronounced  against.     Under  the  terms  of  the  lastK^ 
order,  the  trial  was  about  to  proceed,   when   tb& 
parties  prayed  that  the  order  might  be  discharged^ 
and  this  is  done  upon  their  own   undertaking  to 
admit  the  will  to  be  well  proved. 

It  seems  to  me,  that  if  the  facts  be  so,  the  parties 

(a)  1  Hare,  432. 
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may  go  to  the  Court  of  Chancery,  and  try  the       ^^44, 
question, — whether  they  are  now  precluded  from     M»y  i^th. 
disputing  the  validity  of  this  will  as  to   the  real      Mbrry- 
estate  ;  or  the  executors  may  apply  for  a  perpetual       againtt 
injunction,  and  so  try  the  question. 

Then  let  these  parties  proceed  in  Chancery  or  at 
common  law,  and,  if  they  succeed  in  either  of  those 
Courts,  they  can  come  again  to  this  Court ;  but  I 
do  not  think  it  is  for  this  Court  to  authorize  any 
step  tending  to  such  a  proceeding. 

I  do  not  wish  it  to  be  understood,  that  in  this 
case  I  am  at  all  trenching  upon  the  principle  of  the 
full  right  of  next  of  kin,  to  call  upon  executors  to 
prove  a  will  in  solemn  form,  notwithstanding  there 
shall  have  been  lapse  of  time, — notwithstanding 
acquiescence, — notwithstanding  the  receipt  of  a 
legacy;  but  that  the  Court  proceeds  on  this  ground, 
that,  in  this  case,  the  Court  of  Chancery,  on  the 
express  petition  of  the  parties,  and  not  on  a  mere 
admission  in  answer,  has  declared  this  will  to  be 
well  proved  : — I  am  asked  to  undo  all  that  has  been 
done  by  the  Court  of  Chancery. 

I  am  of  opinion,  that  this  case  is  fully  dis- 
tinguished from  the  cases  cited,  in  which  the 
parties  were  allowed  to  proceed  after  lapse  of  time, 
to  call  upon  executors  to  prove  in  solemn  form  of 
law.  Being  of  this  opinion,  I  shall  pronounce  for 
the  prayer  of  the  executors,  which  objects  to  the 
enforcement  of  this  decree  against  them,  and  shall 
dismiss  them  from  its  effect. 

I  shall  make  no  order  as  to  costs  ;  the  executors 
were  fully  aware  that  this  will  was  impugned  ;  a 
caveat  was  entered  in  this  Court,  and  much  litigation 
took  place  in  the  Court  of  Chancery  respecting  the 
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will.  Tbe  executors  might  have  proceeded  to  prbve 
the  will  in  this  Court  in  solemn  form  of  law. 
Executors  have  always  a  remedy  against  such  a 
proceeding  as  this  in  their  own  hands. 

Addams. — Will  the  Court  order  the  executors 
their  costs  out  of  the  estate?  I  apprehend  the 
Court  can  make  such  an  order. 


Sir  H.  Jenner  Fust.- 
to  make  that  order. 


-Yes.    I  have  no  objection 


1844, 

May  35th. 

Will  of  a 
soldier  made 
when  (|oartered 
with  his  regi- 
ment in 
harracksat 
Mew  Bruns- 
wick, and  who 
died  there,  not 
admitted  to 
probate,  not 
being  executed 
according  to 
the  9th  section 
of  the  I  Vict. 
c.  20,  and  not 
being  within 
the  exception 
contained  in 
the  Uth 
section. 


White  v.  Repton. 

The  Honourahle  I.  H.  Pery  died  at  St.  John's, 
New  Brunswick,  on  the  6th  of  August,  1842.  The 
deceased  at  that  time  held  a  commission  in  her 
Majesty's  army,  and  was  quartered  in  barracks  with 
his  regiment.  A  will,  made  by  the  deceased, 
signed  l)y  him,  but  attested  by  only  one  witness, 
was  propounded  in  an  allegation  which  pleaded 
(Jifth  Article),  '*  That  the  deceased,  at  the  time  he 
made  and  executed  his  said  will,  and  at  the  time 
of  his  death,  was  a  captain  in  her  Majesty's  30th 
regiment  of  foot,  and  had  the  command  of  a  com- 
pany of  the  said  regiment,  and  was  quartered  in 
barracks  at  St.  John's,  in  New  Brunswick  ;  and 
therefore,  and  by  reason  of  the  premises,  he  the  SHid 
deceased  was  a  soldier  in  actual  military  service, 
according  to  the  true  intent  and  meaning  of  the 
1  Vict.  c.  20,  s.  II." 
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The  admission  of  the  allegation  was  opposed  by  1844. 

~Way26th. 

Haggard  and  R.  PhUlimore.  wi^i 


This  question  was  settled  in  Drummond  v. 
Parish  (a),  in  which  the  Court  considered  all  the 
principal  authorities  which  could  be  brought  to 
bear  on  this  subject.  In  addition  to  those  then 
cited,  the  following  may  be  added  in  confirmation 
of  the  decision  of  the  Court.  Godolphin,  in  the 
Orphans  Legacy ^  c.  5,  p.  16,  says,  "  Let  it  not  here 
escape  our  observation,  that  these  privileges  belong 
only  to  such  soldiers  as  are  in  expedition,  or  actual 
service  of  war,  and  not  to  such  as  lie  safely  and 
securely  in  some  castle,  garrison,  or  other  like  place 
of  defence,"  Gailly  in  his  Pract.  Obs.  Lib.  II.  Obs. 
118,  p.  563,  says,  '^  Itaqtie,  ut  ad  ^proposituni 
revertar^  ad  otiosos  milites  hoc  prvoilegium  non  per- 
tinet^  sed  ad  eosy  qui  sunt  in  castris,  et  in  prcesenti 
periculo  hostium  ;  utrobique  adversus  prcescriptionem 
succurritur  militibus  in  expeditione  degentibus^  non 
otiosis,  et  doini  existentibus,  Atque  ita  in  tenninis, 
quoad  limitaneos  et  stationarios  milites^  concludii 
ZasiuSf  jure  communi  testari  debere^  cum  sint  extra 
periculum  belli^  etperitiores  consulere^  pluresque  testes 
adhibere  possint,''  To  the  same  effect  will  be 
found  Hotomanus  (p.  108) ;  Mynsinger^  Resp.  Jur. 
46,  s.  8,  p.  415;  Denisarty  Test.  Mil.  vol.  4th, 
p.  716;  Pothier,  Des  Test,  vol  5th,  p.  485. 

Heinecdus  "  De  Milit.  Test.  Lib.  II.  tit.  xi.  sec. 
56.  "  Deinde  ex  eadem  privilegii  causa  patet^  quando 
eo  privilegio  uti  possint  hmdnes.  Glossa  distinguit, 
sintne  vdliics  in  acie  consiitutiy  an  in  castrisy  an  in 

(a)  Ante,  522. 


HtPTON. 
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prmsidiis.  Prima  ca$u  nulUs  testibus  opus  este^  ml, 
secundo  duobtis^  tertia  omnes  solemnitates  observandas. 
Milites  enim  sive  in  expeditione  sintf  sive  in  castris, 
possunt  hoc  primlegio  uti.  In  prcesidiis  autem  et 
hybernis  merito  jure  ordinario  testantur,  quid  tunc 
extra  periculum  sunt.*' — ^It  may  perhaps  be  here 
allowed  to  observe  that  the  same  privilege  watt 
granted  in  time  of  plague.  Gaill.  Obs.  118,  p. 
636.  ^'  PriBterea  et  illud  hie  memoria  obiter  tenen- 
dum^ quod  adimilationem  militicB  humamSy  testamenn 
turn  tempore  pe$ti$  coram  duobus  vel  tribus  testibus 
conditumy  valeat :  nam  tempus  belli  et  pestis  agui* 
parantury  cum  tunc  censeatur  esse  bellum  inter  Deum 
et  homines.'*     So  also  Pothier,  voL  5,  p.  486. 


The  Queen^s  Advocate  and  TwisSy  in  support  tit 
the  allegation,  referred  to  the  following  authorities. 
— Cvjadus.  Lib.  19.  QusBst.  Papin.  vol.  1,  pt.  2, 
p.  525 ;  Julius  ClaruSy  Lib.  3,  tit.  ^*  Testameatt^mf ' 
Qusest.  15.  ^'  In  expeditione  autem  milites  oocnpath 
degere  dicuntury  non  solum  cum  sunt  in  procinctUy  in 
acisy  in  hosticOy  id  esty  in  ipso  armorum  strepitUy  et 
summo  vitce  discrimine ;  verum  etiam^  cum  sunt  in 
castrisy  sive  {qtwd  idem  est)  infossatisy  in  stativisy  in 
hybernisy  in  custodiisy  in  prtssidOs.  Alioquin  nUiU 
distaret  paganus  a  mUHe.  Pnetereay  hie  addendum : 
milites  limitaneosy  qui  nimirum  in  hostium  finiiimis 
loeisy  ad  repentinas  Uhrum  incursiones  intenti  sunty 
et  prcssidiarios  sive  stationarios,  qui  ad  pronincice 
alicujus  quiefem  aluntur,  privilegiis  militum  merito 
quoque  gauderCy  ita  utjure  militari,  omissis  juris  so^ 
lemnibusy  testari  possint." 


Per  Curiam. — You  must  make  out  a  distinctiuH 
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between  a  soldier  in  Woolwich  barracks,   and  a       ^^^^ 
soldier  in  barracks  at  New  Brunswick.  M^r25th. 

Whit* 
against 

[Argument.] — the  one  is  at  home  the  other  abroad.      k*ptom. 

Per  Curiam. — What  do  you  say  as  to  the  present 
Wills  Act  extending  to  New  Brunswick. 

[Argument.'] — ^That  is  a  question  not  yet  decided, 
but  it  is  apprehended  that  a  soldier,  wherever 
quartered,  is  considered  as  domiciled  in  this 
country. 

The  authorities  recognise  a  distinction  between 
wills  made  in  the  mother  country  and  in  a  colony. 
Bocerus,  De  Bello,  p.  211  ;  Enenkelius  De  Priv. 
Milit.  p.  127.  Pvffendorf,  in  his  Obs.  Jur.  Univ. 
vol.  3,  p.  499,  states  the  following  case  : — **  A 
general  in  the  Dutch  army  made  his  will,  when 
setting  out  for  Surinam,  without  due  formalities  ; 
be  died  two  years  afterwards  in  the  colony  ;  will 
held  to  be  valid." 

The  statutes  13  &  14  Car.  2,  c.  3,  s.  7  ;  1 
Geo.  4,  c.  19,  s.  1 15,  and  6  &  7  Wm.  4,  c.  93,  s.  5, 
distinguish  between  soldiers  in  active  service  and 
those  in  training  or  exercise. 

Sir  Herbert  Jenner  Fust. 
The  single  question  is  this. — Is  there  any  dis- 
tinction between  this  case  and  that  of  General 
Drummond  ?  The  only  difference  I  can  see,  is, 
the  one  was  in  a  colony,  the  other  at  Woolwich.  I 
do  not  think  this  difference  creates  a  distinction. 
Allegation  rejected. 
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Mty3ltt. 

An  Ecclesiasti- 
cml  Court  may 
enteruiii  a  luit 

r'ntt  a 
gyman  for 
the  pur|)OM  of 
depnvation  or 
soipeoiion 
from  his 
ecclesiaitical 
preferment,  by 
reason  of  a 
public  scandal 
existing  against 
him ;  although 
the  scandal 
originates  from 
a  charge 
which,  if  true, 

would  COQ- 

stitute  a 
criminal 
offence  cog- 
nizable solely 
in  a  common 
Law  Court ; 
and  although 
no  convictiun 
by  the  Com- 
mon Law  is 
pleaded. 


The  office  of  the  Judge  promoted  by  Burder 


On  the  9th  of  December,  1843,  a  decree,  founded 

on  Letters  of  Request  from  the  Bishop  of , 

issued  from  this  Court,  directed  to  the  Reverend 

,  to  appear  and  answer  to  certain  articles, 

heads,  positions,  or  interrogatories,  touching  and 
concerning  the  deprivation  or  suspension  of  him 
from  his  ecclesiastical  offices  and  preferments,  of 
Priest,  Vicar,  or  Minor  Canon  of  the  Cathedral 

Church  of in  the  city  and  diocese  of 

and  within  the  province  of  Canterbury,  and  also 
from  all  his  ecclesiastical  offices  and  preferments, 
in  and  throughout  the  said  province,  by  reason  of 

his   immoralities,    lewdness,   incontinence, 

practices,  habits,  and   propensities,   causing  great 
scandal  to  the  Church,  to  be  administered  to  him 
by  virtue  of  office,  at  the  voluntary  promotion  of 
the  said  John  Burder. 

The  party  cited  having  appeared,  articles  were 
brought  in  and  were  opposed. 

Addams  and  Elphinstone  in  objection  to  the 
Articles. 

This  Court  is  incompetent  to  try  the  charge  on 
which  this  suit  is  founded,  and  is  therefore  pro- 
hibited  from    entertaining    the    suit.      Temporal 
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offences,  of  whatever  nature  they  be,  are  not  ex-  ^B44. 
aminable  in  the  Spiritual  Courts,  which  decide  on  MaySist. 
written  evidence ;  if  this  Court  has  jurisdiction  in  Burder 
a  case  of  this  nature,  so  has  every  Archdeacon. 
The  law  is  this,  as  regards  a  temporal  crime  com- 
mitted by  a  layman,  this  Court  can  take  no  cogni- 
zance whatever,  either  for  examining  into  a  charge, 
or  punishing  a  party  if  convicted  in  a  temporal 
Court  ;  as  regards  a  clergyman,  the  Court  has  no 
jurisdiction  to  examine  into  a  temporal  crime  of 
this  nature,  in  the  first  instance,  but  if  the  party 
be  convicted  in  a  temporal  Court,  there  arises,  out 
of  that  conviction,  a  fame  or  scandal,  which  the 
Ecclesiastical  Court  may  take  cognizance  of  in  order 
to  found  'a  suit  for  punishing  the  party  by  Ecclesi- 
astical censures,  by  suspension,  or  by  deprivation. 
The  scandal  in  this  latter  case  arises  out  of  the  con- 
viction not  out  of  the  charge  ;  the  law  considers 
every  party  charged  to  be  innocent  until  he  be 
proved  guilty,  arid  the  only  legal  proof  of  guilt  is  a 
conviction  by  oral  evidence  in  a  temporal  Court. 
Neuh  V.  Nash  (a),  Searles  case  (6),  Bromley  v. 
Bromley  (c),  Slader  v.  Smallbrooke  (cQ,  Carr  v. 
Marsh  (e),  Pawlett  v.  Head  (f\  Townshend  v. 
Thorpe  (^f),  Mogg  v.  Mogg  (A),  Price  v.  Clark  (i), 
Galizard  v.  Rigault  (k). 

Haggard  and  B.  Phillimore^  in  support  of  the 
articles.  All  ecclesiastical  jurisdiction  may  be 
comprised  under  three  heads :  1st,  ratione  privilegiiy 

(a)  I  Cone.  140.  (/)  2  R.  t.  Lee,  563. 

(If)  Hobart,121;  1  Cons.  141,  n.  (g)  2  Ld.  Raym.  1507. 

(c)  1  Cons.  141,  n.  (h)  2  Add.  292. 

(d)  1  Lev.  138;  1.  Sid.  217.  (0  3  Hagg.  271. 

(e)  5  Ad.  &  £11.  602.  (k)  2  Salk.  552. 
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blished  the  jurisdiction  of  the  Ecclesiastical  Courts  ^^^*  _ 

to  proceed,  in  a  case  of  this  nature,  for  the  purposes  Maysiit, 

of  deprivation  or  suspension  from  clerical  functions  BoRpm 

or  offices.    The  proceedings  are  not  for  punishment,  •. 

but  are  brought  diverso  intuitu  et  diversis  rationibus. 

Addamsj  in  reply.— The  case  in  Lemfiz*s  Reports 
was  a  proceeding  as  to  which  the  Ecclesiastical 
Courts  had  undoubted  jurisdiction  ;  the  question  of 
forgery  was  incidental  to  the  inquiry ;  therefore,  a 
prohibition  was  well  denied ;  it  might  with  equal 
reason  be  contended  that  the  Ecclesiastical  Court 
could  not  take  cognizance  of  a  question  of  granting 
probate,  because  a  will  is  opposed  on  the  ground  of 
forgery. 

The  Court  has  no  jurisdiction  in  this  matter,  Price 
V.  Clark,  (a) 

Sir  H.  Jenner  Fust. 

This  is  a  cause  of  office,  and  is  a  proceeding 
under  the  act  of  her  present  Majesty,  generally 
known  as  the  Church  Discipline  Act,  [3  &  4  Vict, 
c.  86,]  and  it  is  brought  into  this  Court  by  letters 
of  request  from  the  Bishop  of . 

By  the  decree,  which  has  issued  in  pursuance, 
and  on  acceptance  of  these  letters,  the  reverend 
gentleman  therein  named  is  called  on  to  answer  to 
certain  articles,  heads,  positions,  or  interrogatories, 
touching  or  concerning  his  deprivation  or  suspension 
from  his  ecclesiastical  offices  and  preferment.  The 
purport* of  the  proceeding  it  is  unnecessary  to  state 
in  detail,  the  object  sought  is  not  pro  salute  aninuBy 
or  pro  reformaiione  morumy  but  the  Court  is  asked 

(a)  3  Hagg.  270. 
VOL.   III.  H  H  H 


against 
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1844.  to  pronounce  a  sentence  of  suspension  or  depri- 
M«y  3ifi.  ration  of  his  clerical  functions  as  against  this 
BUii7iR     gentleman. 

The  Articles  in  this  case  were  given  in,  and  stood 
for  admission ;  the  party  cited  then  undertook  to 
shew  cause,  why  he  should  not  be  suspended  or 
deprived   from   the   exercise    of  his  ecclesiastical 
offices  and  preferments,  and  so  the  matter  came 
before  this  Court.     The  Articles  are  eighteen  in 
number;  in  the  first  place,  they  set  forth,  that,  by 
the  general    laws    ecclesiastical,    all    clerks  and 
ministers  in  Holy  Orders  are  enjoined  to  abstain 
from   all    immorality,    obscenity,  aud   indecency 
whatever.     The  second  Article   pleads,  that  the 
party  cited  is  a  priest  or  minister  in  Holy  Orders  ; 
and  was,  in  the  year,  &c.,  duly  elected  one  of  th^ 
perpetual  priests,  vicar's  choral,  or  minor  canons^ 
of  the  said  cathedral  church.     The  third  Article 
exhibits  the  proper  instruments  of  appointment  to 
these  offices.     The  fourth  Article  pleads,  that  this 

same  party  was  in  the  year ,  licensed  by  the 

Bishop  of  ,  to  perform  the  office  of  lecturer 

in  the  parish  church  of,  &c. ;  that  he  entered  upoo 
the  duties  of  such  lectureship,  and  has  ever  since 
continued  to  act,  and  now  acts  as  lecturer  to  the 
said  church.  The  fifth  Article  exhibits  the  episcopal 
license.  The  sixth  pleads,  that  the  party  was,  on, 
&c.,  duly  admitted  and  instituted  to  the  vicarage  of 

.    The  seventh  exhibits  the  usual  document  in 

supply  of  proof.  The  eighth,  that  the  party  was, 
on,  &c.,  duly  appointed  chaplain  to  the  county  jail 
The  remaining  Articles  set  forth  the  charges  brought 
against  this  gentleman,  and  detail  the  facts  and 
particular  circumstances,  which  are,  when  proved, 
to  subject  him  to  deprivation  or  suspension. 
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These  Articles  are  objected  to :  and  the  principal       1844. 
ground  of  objection  is,  that  they  contain  charges  for     May  auu 
which  the  party  is  liable  to  be  proceeded  against      b^er 
by  common  law,  and,  if  proved  guilty,  to  be  con-      "^'""'^ 
victed  and  punished  in  the  temporal  or  criminal 
Courts  of  this  country  ;  and,  therefore,  it  is  argued, 
the  party  is  not  liable  to  be  proceeded  against  for 
such  offence  in  this  Court;  the  Ecclesiastical  Courts 
having  no  jurisdiction  in  such  matters. 

In  support  of  this  objection,  the  Court  has  been 
referred  to  several  cases,  recording  instances,  where 
it  has  been  held,  that  this  Court  is  not  at  liberty  to 
proceed,  for  the  punishment  of  offenders,  for  charges 
for  which  they  are  liable  to  be  proceeded  against 
and  convicted  in  criminal  Courts  ;  several  of  these 
instances  being  cases  against  clergymen,  or  persons 
holding  spiritual  or  ecclesiastical  offices.  As  a 
general  proposition,  this  doctrine  must  be  acceded 
to  ;  the  question  is,  whether,  for  the  purpose  for 
which  this  suit  is  brought,  this  Court  has  not  juris- 
diction where  the  party  proceeded  against  is  a 
clergyman  ?  As  against  laymen,  whatever  may  be 
the  nature  of  the  charge,  undoubtedly  the  Court  has 
no  jurisdiction  to  entertain  a  criminal  suit ;  but  it 
is  by  no  means  so  clear,  that,  for  the  purpose  of 
suspension  from  clerical  offices,  the  Court  cannot 
proceed  against  a  clergyman.  The  distinction 
arises  from  the  different  object  of  the  proceedings 
against  a  layman  and  a  clergyman ;  and,  admitting 
the  general  rule,  that  the  Ecclesiastical  Court  can- 
not proceed  against  either  a  layman  or  a  clerk  in 
orders  for  the  purpose  of  punishment,  the  question 
is,  whether,  as  against  the  latter  person,  it  may  not 
proceed  to  try  the  charge  for  the  purpose  of  sus- 
u  H  H  2 
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1844.       pending  or  depriving  the  offender   from  clerical 

Maj 31st     duties  and  preferment? 

bH^hk  Now,  as  I  have  before  said,  several  cases  have 

J^f^  been  adverted  to  in  support  of  this  objection,  and^ 
among  them,  that  which  is  usually  denominated 
Searle's  case^  which  will  be  found  in  the  note  ap- 
pended to  the  judgment  in  the  case  of  Nash  r. 
Nash  (a). 

The  case  oi  Nash  v.  Nash  was  a  proceeding  by 
a  husband  against  his  wife  in  a  cause  of  divorce  by 
reason  of  adultery.     The  libel  charged  the  woman 
with  cohabiting  in  an  adulterous  intercourse  ;  and 
it  also  pleaded  a  marriage  with  the  adulterer,  and 
exhibited  in  proof  a  copy  of  the  entry  in  the  church 
register  of  such  marriage.    It  was  objected  that  this 
marriage,  being  bigamy,  was  a  felonious  act,  and 
could  not  be  pleaded  in  the  Ecclesiastical  Courts. 
Lord  Stowell  said, — **  Certainly  this  Court  cannot 
inquire  into  a  felony  directly ^  even  where  a  clergy- 
man is  sued  for  the  purpose  of  deprivation.^*     Now 
any  opinion  coming  from  Lord  Stowell  is  to  be  at- 
tended  to   with    the  greatest  deference,   but  the 
present  case  was  not  before  him  ;  the  immediate 
question  was  not,  whether  a  suit  for  deprivation 
could  be  maintained  against  a  clergyman ;  but  that 
point  was  put  by  him  simply  by  way  of  trying  the 
argument  in   favour  of  the  admission  of  a  plea, 
setting  forth  a  second  marriage,  which  was  clearly 
a  felonious  act.     Searle's  case^  in  the  note,  which 
occurred  in  the  12th  year  of  the  reign  of  James  1, 
was  as  follows — ''  Searle  had  been  tried  at  common 
law  and  found  guilty  of  manslaughter,  whereupon 
he  was  questioned  to  deprivation  before  Dr.  Bird, 

(a)  1  Ck>n8. 140. 
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Judge  of  the  Court  of  Audience  ;  he  desired  to  be  ^^^^* 
admitted  to  his  defence,  that  he  was  not  guilty,  May  3itt. 
contrary  to  the  verdict." — this  is  from  Hobart  Boi^im 
(p.  121)  who  says, — Dr.  Bird  came  to  me  for 
direction,  and  we  agreed,  "  that  felony  or  other 
capital  crimes  were  not  examinable  in  the  Ecclesi- 
astical Courts  ;  no,  not  for  purposes  that  were  ex- 
aminable there,  as  in  this  case  of  deprivation  ;  and 
therefore  they  may  not  originally  examine  such  a 
crime  to  prove  a  man  criminous,  much  less,  when 
he  is  so  proved  in  the  proper  Court,  impeach  the 
sentence." — Clearly  these  Courts  cannot,  but  this 
does  not  appear  to  me  to  have  been  a  decision  upon 
the  present  point ;  Dr.  Bird  and  Chief  Justice 
Hobart  seem  to  have  consulted  together,  and  to 
have  come  to  the  conclusion  that  the  Ecclesiastical 
Court  would  not  examine  into  a  capital  crime,  even 
for  the  purpose  of  deprivation ;  but  that,  if  the  party 
had  been  convicted  in  the  proper  Court,  they  might 
build  a  sentence  of  deprivation  upon  the  conviction  ; 
therefore  they  thought,  that  Searle  could  not  be 
allowed  to  give  evidence,  to  shew  that  the  verdict 
had  been  improperly  obtained.  Bromley  v.  Bromley 
was  also  cited ;  that  was  a  proceeding  for  divorce  by 
reason  of  improper  practices  in  the  husband,  in  that 
case  there  had  been  a  verdict  at  law,  and  the  con- 
viction was  pleaded  and  admitted.  So  also  in  Mogff 
V.  Moggifl)  there  had  been  a  conviction,  and  it  was 
pleaded. 

I  have  always  understood  it  to  be  a  settled  point 

that  no  proceedings  in  this  Court  can  be  taken  for 

the  purpose  o{ punishing  a  party  for  an  offence,  such 

as  that  imputed  to  the  party  here  cited  ;  or  such  as 

(d)  a  Add.  292. 
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1844>  felony,  or  a  crime  triable  at  common  law.  A  dis- 
Mty3ut  tinctioD,  and  an  important  distinction,  was  taken  in 
Bdbdwi  the  case  of  Burgoyne  v.  Free^  although,  perhaps, 
that  case  is  not  quite  strictly  applicable  to  the 
present  question,  namely,  whether  proceedings  can 
be  taken  against  a  clei^yman  by  his  bishop  or 
ordinary,  for  the  purpose  of  suspending  or  depriving 
him  from  his  ecclesiastical  offices ;  such  a  suit 
stands  on  a  very  different  footing  from  a  proceeding 
for  the  purpose  of  punishing  the  party ;  and  the 
question  is,  whether,  for  the  purpose  6f  suspension 
and  deprivation,  this  Court  is  not  at  liberty  to 
entertain  a  suit  of  this  description  ?  If  there  had 
been  a  conviction  at  common  law,  and  that  convic- 
tion pleaded,  this  Court  need  not,  indeed  could 
not,  enter  into  any  inquiry,  but  would  proceed  upon 
the  conviction  ;  but,  where  there  have  been  no  pro- 
ceedings at  law,  and  none  stated  to  be  in  progress, 
the  question  is,  is  not  the  case  within  the  principle 
o^Burgoyne  v.  Free^  and  is  not  the  bishop  at  liberty 
to  proceed  for  the  purpose  of  suspension  or  depriva- 
tion? That  was  a  case  of  proceeding  against  a 
clergyman,  a  beneficed  clergyman,  and  no  doubt 
the  Ecclesiastical  Court  had  cognizance  of  the 
particular  crime  charged  against  the  party ;  the 
only  question  was,  whether  the  statute  27  Geo.  3, 
c.  44,  did  apply  to  a  proceeding  by  a  bishop  against 
a  clergyman  of  his  diocese;  the  statute  having 
introduced  a  limitation  of  time  within  which  such  a 
suit  must  be  brought.  The  title  of  the  act  is,  "  An 
Act  to  prevent  frivolous  and  vexatious  suits  in  Eccle- 
siastical Courts,"  and  it  enacts,  ^'  That  no  suit  shall 
be  commenced,  in  any  Ecclesiastical  Court,  for 
incontinence,  after  the  expiration  of  eight  calendar 
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months  from  the  time  when  such  offence  shall  have  1844. 
been  committed;  nor  shall  any  prosecution  be  Maysist 
commenced  or  carried  on  for  fornication,  at  any  ei^R 
time  after  the  parties  offending  shall  have  lawfully  ,!!f!!!!Il* 
intermarried."  Lord  Chief  Justice  Tenterden,  at 
that  time  Chief  Justice  Abbott,  stated  the  case  thus 
[5  B.  ^  Ores.  404].  '*  It  has  been  contended  before 
us,  that  this  statute  extends  to  the  clergy  as  well  as 
the  laity,  and  we  think  it  does,  as  far  as  they  and 
laymen  are  on  the  same  footing ;  that  is,  where  the 
object  of  the  suit  is  reformation  of  manners  or  the 
soul's  health  ;  but  that  it  was  not  intended  to  limit 
the  time  for  proceeding  against  a  clerk  as  such  for 
deprivation."  Here,  then,  is  a  distinction  drawn 
in  this  particular  case  between  a  suit  for  deprivation 
and  a  suit  for  punishment:  he  proceeds,  ^*Such  a 
suit  is  not  frivolous  or  vexatious ;  it  is  not  within  the 
mischief  or  object  of  the  statute.  Reformation  of 
manners  is  not  the  object,  or  at  all  events  not  the 
only  object  of  this  suit.  The  Articles  shew  that  one 
at  least  of  the  objects  of  the  suit  was  to  procure  the 
deprivation  or  suspension  of  the  plaintiff,  a  species 
of  jurisdiction  which  the  Ecclesiastical  Court  has 
no  opportunity  of  exercising  over  laymen.  Now, 
in  other  temporal  matters,  such  as  forgery  of  orders, 
there  cannot  be  any  proceeding  against  a  layman 
as  such  ;  but  if  he  has  obtained  a  benefice,  he  may 
be  sued  in  the  Ecclesiastical  Court  in  order  to  his 
deprivation,  according  to  Slader  v.  SmaUbrooke 
(1  Lev.  138;  1  Sid.  2]7).  We  think,  therefore, 
that  as  to  the  charge  of  incontinence,  the  Ecclesias- 
tical Court  may  proceed  for  the  purpose  of  depriva- 
tion, and  our  judgment  will  be,  that  the  prohibition 
stand  as  to  proceeding  upon  the  charge  of  fomi- 
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Articles,  I  think  it  was  perfectly  competent  to  the  iB44. 
spiritual  Court  to  proceed  in  the  ordinary  way,  Mty^itu 
both  pro  salute  aninuB^  and  for  deprivation.  In  the  Burdik 
spiritual  Court,  it  was  contended  for  Doctor  Free, 
that  the  statute  27  Geo.  3  was  a  bar  to  the^ 
proceeding,  but  the  objection  was  overruled,  and 
then  he  applied  to  the  Court  of  King's  Bench  for  a 
writ  of  prohibition,  and  was  ordered  by  that  Court 
to  declare  in  prohibition.  The  Court  of  King's 
Bench  was  of  opinion,  that  the  proceeding,  so  far 
as  it  was  pro  salute  aninuB^  and  reformation  of 
manners,  was  barred  by  the  act,  even  in  the  case  of 
a  clergyman,  after  the  expiration  of  the  eight 
months.  But  a  much  more  important  question 
arose,  and  that  was,  whether  the  statute  applied  to 
a  proceeding  in  the  spiritual  Court  for  the  purpose 
of  deprivation  ;  and,  looking  at  the  title,  the  pre- 
amble, and  the  provisions  and  enactments  of  the 
statute,  I  concur  with  the  Judge  of  the  Court 
of  King's  Bench,  that  the  limitation  of  eight  months 
does  not  apply  to  the  proceeding  in  the  Ecclesiastical 
Court  for  the  purpose  of  deprivation." — In  that 
case,  therefore,  both  Chief  Justice  Abbott  and  Lord 
Lyndhurst  thought,  that  the  ecclesiastical  tribunals 
could  not  inquire  into  the  case,  for  the  purpose  of 
punishing  the  party,  but  might  do  so  with  a  view  to 
his  deprivation, — Lord  Lyndhurst  proceeds,  after 
stating  the  effect  of  the  judgment  of  the  Court 
of  King's  Bench,  **  I  think  the  Court  was  warranted 
in  this  judgment  both  on  principle  and  authority. 
The  case  of  Slader  v.  Smallbrooke  was  one  in  which 
proceedings  were  instituted  against  a  clergyman 
who  had  forged  his  orders ;  and  on  application  for 
a  prohibition,  the  Court  of  King's  Bench  held,  that 
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py  of  the  proceedings  iu  that  case,  nor  have  I       *Q^' 
en  able  to  obtain  them  ;  the  bishop  certainly  was     ^ty  aiit 
tlawed,  but  still,  it  was  held,  that  as  bishop  he      ^^p'^ 
IS  liable  to  be  proceeded  against  and  deprived  of 
9  see  for  the  offence  imputed  to  him  ;   the  out- 
WTy  might  have  been  equivalent  to  a  conviction, 
d  so  far  this  would  be  a  different  case.   Reference 
IS  also  made  to  another  case  ;  it  was  not  des- 
ibed    by  any   title,   but    as  a   case   before   the 
dicial  Committee,  on  an  appeal  from  the  Island 

Jersey  (a).  A  writ,  in  the  nature  of  a  Writ  of 
ohibition,  issued  from  the  Royal  Court  in  that 
and,  to  the  Ecclesiastical  Court,  whereby  that 
'mer  Court  annulled  certain  proceedings  in  the 
:clesiastical  Court,  and  ordered,  that  all  the  acts 
lich  referred  thereto  should  be  erased  from  the 
cords  of  the  Court.  From  this  last  sentence  there 
IS  an  appeal  to  Her  Majesty  in  Council ;  and  I 
ay  here  say,  that  the  Royal  Court  in  Jersey  cor- 
sponds,  to  some  extent,  with  the  Court  of  Queen's 
mch  in  this  country. — The  Judicial  Committee 
me  to  the  opinion,  that  the  writ  had  issued 
rongfuUy,  and  they  reversed  it;  in  the  result  it 
IS  held,  that  the  Ecclesiastical  Court  in  Jersey 
iS  at  liberty  to  institute  that  particular  proceed- 
g.  When  that  case  was  before  the  Judicial 
ammittee,  I  sat  as  one  of  the  Judges,  and  I 
onounced  the  judgment  of  their  Lordships ;  the 
se  turned  on  the  construction  of  the  canons  by 
lich  the  ecclesiastical  law  in  the  island  of  Jersey 

governed,  and  on  one  canon  in  particular,  the 

fl)  Since  reported,  nom.  The  Dean  of  Jersey  v.  The  Rector  of 
,  3  Moore,  P.  C.  C.  299. 
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of ;  accusing  him  of  leading  a  most  scan-       1844. 

daloiis  life,  and  of  having  committed  indecent  as     Maysisu 
well  as  criminal   acts  ;   to  the  great  scandal  of     b^T^r 
religion,  and  especially  of  the  Established  Church 
of  which  he  is  a  minister/* 

That  case  does  seem  to  me  to  go  the  length  of 
declaring,  that  the  Ecclesiastical  Court  has  juris- 
diction over  clerks  in  Holy  Orders,  for  the  purpose 
of  deprivation  and  suspension  ;  although,  to  a  cer- 
tain extent,  that  may  be  punishment ;   but  still 
punishment  is  not  the  object  of  the  proceeding ; 
the  object  is  to  remove  the  party  from  the  office  in 
relation  to  which  he  has  so  misconducted  himself.    I 
am  of  course  now  considering  that  the  facts  charged 
in  these  Articles  may  be  established  in  proof ;   and 
the  Court  does  not  mean  to  go  in  detail  through 
these  Articles ;  I  do  not  understand  them  to  charge 
an  actual  offence,  but  a  series  of  acts  obscene  and 
indecent  in  themselves.    This  person  was  the  chap- 
lain of  a  jail,  and  in  the  course  of  that  duty  a  person 
was  committed  to  his  care  and  superintendance  ; 
and  the  charge  is  that  of  vicious  propensities  exist- 
ing, and  to  be  proved  by  overt  acts.     In  the  case 
from  Jersey  it  was  argued,  that  as  the  offence  was 
laid,  evidence  of  actual  guilt  might  be  given  ;   but 
that  objection  was  disallowed,  and  it  was  said,  it 
was  a  proceeding  to  remove  a  scandal,  and  that  the 
possibility  of  such  evidence  being  given,  was  no 
ground  for  issuing  the  prohibition.     Surely  !  No 
clergyman  can  be  suffered  to  remain  in  the  cure 
or  possession   of  an   ecclesiastical  benefice  whilst 
labouring  under    such   an    imputation    as    these 
Articles  charge ;  it  may  be  mere  report*  but  still 
it  is  a  scandalous  s^port,  and  it  arises  out  of  con- 
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Reverend  person  appears,  in  addition  to  his  other  l^^- 
preferment,  to  hold  the  office  of  chaplain  of  a  jail,  .  May  aut 
and  it  is  against  him  in  the  discharge  of  his  duties  Burder 
of  that  office  that  this  offence  is  imputed.  The 
Article  is  the  seventeenth,  and  it  refers  to  inquiries 
made  privately  by  the  visiting  justices  of  the  jail ; 
and  the  conclusion  to  which  they  came,  namely, 
that  the  party  should  be  suspended  from  his  office, 
whereupon  he  resigned  his  appointment;  and  the 
Article  has  annexed  a  paper  purporting  to  be  a 
true  copy  of  the  minutes  of  the  resolution  of  the 
visiting  justices,  as  entered  upon  the  journals  of  the 
jail.  I  cannot  see  how  this  can  be  made  evidence 
in  any  way ;  I  cannot  see  how,  because  these  justices 
take  upon  themselves  to  inquire  into  a  certain 
report,  and  upon  the  evidence  they  receive  in  the 
courseof  that  investigation,  feel  bound  to  exercise  the 
discretionary  power  reposed  in  them,  and  to  suspend 
this  party  from  his  office  of  chaplain,  that  can  be 
evidence  against  the  party  in  this  cause.  With 
respect  to  the  evidence  to  be  adduced,  this  is  not 
the  time  to  enter  upon  a  discussion  of,  or  to  give 
any  opinion  upon  that  point ;  the  parties  by  whom 
these  charges  are  to  be  proved,  may,  as  has  been 
said,  be  persons  whose  testimony  will  not  be  entitled 
to  receive  any  credit;  it  may  prove  so,  but  the 
Court  cannot  determine,  i  priori^  whether  they  are 
or  not  competent  to  give  evidence ;  or  whether  their 
testimony  will  or  will  not  be  sufficient. 

Therefore,  at  the  present  moment,  I  content 
myself  with  rejecting  the  seventeenth  Article  ;  ad- 
mitting the  rest  of  the  Articles  to  proof;  and 
reserving  all  questions  until  hearing  of  the  cause. 

[A  rule  nm  for  a  prohibition  has  been  granted  in 
this  case] 
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accordingly  overruled  it;  a  prohibition  was  then       1844. 
applied  for  and  refused,  upon  which  an  absolute     May  aut 
appearance  was  given  for  the  party  cited ;  a  libel,    Titchmabsh 
setting  forth  the  charge  against  the  party  cited,  was     caA?uL. 
brought  in  and   admitted  ;   a  negative   issue  was 
given  to  the   Articles;  witnesses  were  examined, 
and  publication  prayed  ;  and  this  allegation  is  now 
offered  by  way  of  defence  to  the  charge  brought 
against  this  Reverend  gentleman. 

The  substance  of  the  defence  is,  that  this  child 
was  unbaptized  within  the  true  meaning  of  that 
term,  as  used  in  the  Rubric  for  the  burial  service, 
it  being  alleged  in  the  Articles,  and  not  denied, 
that  the  child  was  baptized  by  a  minister  of  that 
class  of  Protestant  Dissenters  termed  Independents, 
according  to  the  form  used  by  them,  that  is,  with 
water,  in  the  name  of  the  Father,  the  Son,  and  the 
Holy  Ghost;  and  it  is  pleaded,  on  behalf  of  the 
Rev.  Mr.  Chapman,  that  such  baptism  is  schisma- 
tical  and  heretical,  and  such  as  not  to  entitle  the 
corpse  of  this  child  to  have  the  burial  service  read 
over  it. 

I  had  hoped,  that  after  the  late  case  of  Mastin  v. 
Escott  (a),  after  the  sentence  in  this  Court,  and 
the  affirmance  of  that  sentence  in  the  superior 
Court,  this  question  was  set  at  rest,  and  that  no 
further  resistance  would  have  been  offered  to  what 
was  declared,  both  by  this  Court  and  by  the  Court 
above,  to  be  the  law  on  this  question.  This  Court 
is  bound,  upon  proper  application  made,  to  enforce 
the  law ;  this  Court  has  no  discretion  whether  or 
not  it  will  entertain  a  suit  of  this  description,  which 

(a)  2  Curt.  692«  affirmed  by  the  Judicial  Committee,  2Dd  July* 
1842. 
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yet  been  distinctly  raised,  and  Courts  of  law  never  1^^^' 
determine  morp  than  the  question  raised  before  ^aysist 
them;  yet  undoubtedly  the  greater  part  of  the  Titchmarsh 
ai^ument  in  Mastin  v.  Escoti  turned  on  the  Cuapman. 
question,  whether  schismatical  or  heretical  baptism 
was  or  was  not  valid ;  it  was  part  of  the  object,  of 
the  party  there  cited,  to  shew  that  the  baptism  in 
that  case  was  heretical  and  schismatical,  and  not 
simply  lay  baptism,  and  the  arguments  were 
founded  principally  on  its  being  heretical  and  schis- 
matical ;  and,  although,  as  I  have  said,  it  was  not 
necessary  in  that  case  to  decide,  whether  schis- 
matical and  heretical  baptism  was  valid,  or  invalid, 
the  arguments  were  principally  directed  to  that 
point.  It  is  not,  however,  necessary  to  enter  into 
the  arguments  which  were  so  elaborately  urged  on 
the  Court  in  that  case;  I  have  stated  that  they 
principally  turned  on  this  point ;  reference  was 
made  to  the  different  opinions  entertained  in  the 
Primitive  Church  as  to  the  validity  of  such  baptism  : 
the  authority  of  Tertullian  was  cited  in  support  of 
that  baptism,  and  the  opinions  oiSt.  Cyprian^  Firmi- 
liarij  and  writere  in  the  second  and  third  centuries  in 
opposition  to  it.  Again,  reference  was  made  to  the 
Council  of  ArleSj  to  the  opinion  of  St.  Austiuy  and 
to  the  general  opinion  in  fkvour  of  that  proposition ; 
also  to  the  opinions  of  the  Eastern  and  Western 
churches,  and  to  the  practice  down  to  the  time  of 
the  reformation,  and  thence  to  the  present  time. 

The  strength  of  the  arguments  certainly  turned 
on  the  point,  whether  schismatical  or  heretical 
baptism  was  or  was  not  valid.  It  does  appear  to 
me,  therefore,  that  this  present  question  is  reduced 
to  a  narrow  compass,  and  I  say  so  at  the  present 
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memained  long  undetermined,  that  has  arisen  from       1844. 
inevitable  circumstances  (a),   and    not   from  any     MaySiii. 
doubt  which  the  Court  has  entertained  with  respect    Titcumabmi 
to  the  law  of  this  case  ;  and  it  being  not  now  qaes-     CB^Fii!!if. 
tioned,  that  baptism,  by  heretics  or  laymen,  is  a 
valid  baptism,  and  need  not  to  be  reiterated  (indeed 
one  of  the  authorities,  cited  by  the  learned  counsel 
who   support   this  allegation,  went  to  shew   that 
such   baptism    need   not   be   repeated) ;    and   this 
surely  was  acknowledging  it  to  be  valid  in  itself; 
and  if  so,  even  although  received  at  the  hands  of 
persons    who    disbelieve    in    the   doctrine   of    the 
Trinity,  the  recipient  cannot  be  said  to  die  unbap- 
tized. 

There  cannot  then  be  any  doubt  in  tlie  mind 
of  the  Court  as  to  what  must  be  the  fate  of  this 
case,  when,  as  I  have  shewn,  the  baptism  itself  is 
admitted  to  be  valid  ;  and  the  only  doubt  I  feel,  is, 
whether  this  allegation  ought  not  to  be  admitted 
for  the  purpose  of  allowing  the  question  to  go  up  to 
the  Privy  Council,  in  order  to  be  discussed  before 
the  highest  tribunal.  This  Court  would  be  very 
much  inclined  to  pursue  the  course  which  it  adopted 
in  the  case  of  Mastin  v.  Escottj  namely,  to  admit 
the  allegation,  for  the  purpose  of  enabling  the 
parties,  if  so  inclined,  to  take  the  opinion  of  the  supe- 
rior Court.  But  if  the  parties  wish  to  take  a  higher 
opinion  upon  the  admissibility  of  this  allegation, 
they  can  apply  for  leave  to  appeal  from  its  rejection  ; 
for,  that  it  must  be  rejected,  is  the  opinion  to  which 
the  Court  has  arrived.  The  Court  would  be  un- 
willing to  exercise  the  discretion  reposed  in  it  by 
the  Act  of  the  3  &  4  Vict.  (c.  86,  s.  13,)  by  refusing 

(a)  The  indisposition  of  the  Judge. 
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both  cases  the  child  would  seem  to  be,  in  the  words       l^^* 
of  the  Rubric,  sufficiently  baptized, — and  I  use  the     Maysitt 
word  ^^  mfficiently''  advisedly,  and  in  the  sense  in    Titch«iai»h 
which  it  is  used  in  the  Rubric.     It  was  not  a  word     Chapman. 
for  the  first  time  introduced   in   the  former  case 
by  this  Court,  the  word  will  be  found  in  the  first 
Rubric  (a),  and  the  word  has  been  continued  and 
used  in  the  Rubric  for  the  present  form  of  baptism. 
In  both  instances,  it  is  declared  that  a  child  so 
baptized    (in  the  case  of  a   layman   it   has   been 
already  decided,  and,  as  I  consider,  by  a  heretic 
also)  is  sufficiently  baptized,  according  to  the  use 
made  of  that  word  in  the  Rubric,  to  which  meaning 
the  Court  is  confined  in  this  case. 

To  what  extent  such  baptism  goes  is  not  for  this 
Court  to  determine ;  whether  it  does  or  does  not 
confer  spiritual  grace,  the  Court  does  not  offer  any 
opinion  upon;  all  which  the  Court  declares,  is, 
that  the  child  was  not  unbaptized^  need  not  be 
baptized  again,  and,  if  not  unbaptized,  that  the 
minister  was  not  justified  in  refusing  to  read  the 
burial  service  over  it.  It  has  been  contended,  that 
there  are  other  means  besides  baptism  by  which  this 
child  must  be  qualified  to  be  admitted  into  the  body 
of  the  Churchy  and  admitted  to  partake  of  the  pri- 
vileges of  the  Church.  What  these  other  means 
are,  I  have  not  yet  heard  ;  I  suppose  the  imposition 
of  hands  by  the  Bishop  at  confirmation.  I  inquired 
during  the  argument,  and  I  could  not  find  that 
there  were  any  means  by  which  this  child  could  be 
admitted  into  the  Church  of  England  except  by 
confirmation  by  the  Bishop  after  it  had  arrived  at 
years  of  discretion  ;   and  I  now  assume  that  this 

(fl)  Edward  VI„  a.d.  1549. 
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Therefore,  it  does  appear  to  me,  upon  these  iSA^. 
grounds,  unless  there  be  something  in  the  allega-  May  sin, 
tion  which  can  be  said  to  constitute  a  valid  defence 
for  refusing  to  bury  this  child ;  I  mean  refusing  the 
offices  of  the  Church,  and  the  benefits  conferred  by 
the  offices  of  the  Church,  whatever  they  be,  that 
this  question  has  been  determined  by  what  took 
place  in  MasHn  v.  EscotU  and  by  the  admission  of 
the  principle,  that  this  is  so  far  a  valid  baptism 
that  it  need  not  be  repeated.  It  is  quite  impossible 
that  this  child,  by  sins  of  commission  or  omission, 
can  have  forfeited  the  right  to  these  offices,  for  the 
child  died  shortly  after  its  birth  ;  at  least,  so  far  as 
this  child  is  concerned,  it  could  not  be  by  any  fault 
of  its  own  that  it  did  not  obtain  the  ulterior  rite 
of  imposition  of  hands,  for  that  can  only  be  obtained 
by  an  adult  having  knowledge  of  the  Creed,  the 
Ten  Commandments,  and  the  Church  Catechism. 
The  question,  as  it  appears  to  me,  is  not  whether 
this  child  was  admitted  into  the  Church  of  England, 
but  whether  it  was  admitted  into  the  Church  of 
Christ? — "God  forbid,"  said  Dr.  Phillimorey  in 
arguing  this  case,  "  that  I  should  say  this  child  was 
not  a  Christian,"  having  received  the  rite  of  bap- 
tism. 

Unless,  therefore,  there  be  something  in  the 
Articles  of  this  allegation  which  can  in  form  or 
substance  constitute  a  defence  to  this  charge,  or 
prevent  the  party  being  condemned  in  costs,  the 
Court  will  reject  the  allegation. 

Now  the  jfirst  Article  of  this  allegation  recites 
the  fourth  Article  of  the  libel  given  in  by  the  pro- 
moter of  this  suit,  pleading  the  law  with  respect  to 
the  office  of  burial,  and  setting  out  the  sixty*eighth 
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tion  is  to  shew,  that  the  party  did  not  refuse  to  bury  ^^^* 
the  corpse,  but  to  bury  it  according  to  the  rites  and  ^^y  3i»«- 
ceremonies  of  the  Church  of  England,  which  he  is  Titchmamh 
ordered  to  do  by  the  Canon  law,  and  for  refusing  to  chIfiI^In. 
do  which  he  is  punishable,  unless  the  corpse  be  that 
of  a  party  unbaptized,  or  excommunicate  majori 
excammunicatume.  This  appears  to  me  to  be  alto- 
gether immaterial,  his  duty  is  to  be  an  active  duty, 
he  is  not  simply  to  allow  the  body  to  be  buried, 
but  he  is  to  bury  it  according  to  the  rites  and  cere- 
monies of  the  Church  of  England.  Then  it  goes 
on  to  plead,  ''  that  by  such  refusal  the  party  cited 
did  not  act  in  contempt  of  the  laws,  Canons,  and 
constitutions  ecclesiastical,  but  on  the  contrary  he 
acted  in  conformity  therewith,  as  well  as  in  obedi- 
ence to  and  in  conformity  with  the  obligations  by 
which  he  bound  himself  when  he  became  an  ordain- 
ed minister  of  the  Church  of  England."  This  is 
the  whole  question  in  the  suit !  Was  it  or  was  it  not 
his  duty  ?  Surely  it  is  not  necessary  to  plead  this. 
I  remember  it  was  so  pleaded  in  Mastin  v.  JEscott^ 
and  the  Court  then  pronounced  it  to  be  unnecessary 
and  inadmissible,  and  only  allowed  it  to  be  retained 
in  order  that  the  whole  question  might  go  up  to 
the  Appeal  Court,  as  being  then  a  new  question, 
notwithstanding  the  decision  of  Sir  «/.  NicholU  in 
Kemp  V.  Wickes.  I  may  here  observe,  what  I  in- 
tended to  have  before  observed,  that,  in  the  first 
Article  of  the  allegation,  it  is  pleaded,  **  that  the 
rights  and  privileges  conferred  by  the  68th  Canon 
were  confined  to  members  of  the  Church  of  Eng- 
land." I  do  not  understand  what  are  the  rights  and 
privileges  which  were  conferred  by  this  Canon;  the 
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the  time  of  his  refusal  to  bury  the  said  corpse,  well       ^^^' 
and  sufficiently  apprized  and  aware  of  the  fact  of     Maj  siiL 
such  baptism,  and  he  made  or  assigned  the  aforesaid    Titchmabib 
fact  of  such  baptism  expressly  as  the  pretext  or     cXmIm. 
ground  of  refusing  to  comply  with  such  entreaties 
and  application." — this  is  the  charge  ;   what  is  the 
answer  ?     **  That  the  aforesaid  baptism  of  the  said 
infant,   as  set  forth  in  the  said  sixth  Article,  by 
the  said  C.  Moase  was  heretical  :"  here  the  Article 
stops.     The  Court  must  look  to  the  other  Articles, 
to  see  whether  this  baptism  was  a  valid  baptism,  or 
whether  the  party  was  excluded  from  the  rites  of 
the  Church  of  England. 

The  fourth  Article  pleads,  **  That  by  the  ecclesi- 
astical laws  of  the  whole  Catholic  Church,  more 
especially  as  they  are  expounded  and  laid  down 
in  the  Canons  and  decrees  of  the  two  first  general 
councils,  which  Canons  and  decrees  have  been 
adopted  by  the  Church  of  England,  and  on  divers 
occasions  recognised  to  be  of  binding  authority  by 
the  statutes  of  the  realm  applicable  to  questions  of 
heresy  and  schism,  more  especially  by  statutes  1 
Eliz.  c.  1,  s.  36  ;  29  Car.  2,  c.  9,  s.  2,  the  said  C. 
Moase  having  collected  a  congregation  in  opposition 
to  the  canonical  bishop,  is  guilty  of  heresy^  and  any 
baptism  performed  by  him  is  heretical.'' 

A  former  Article  had  alleged  that  the  baptism, 
set  forth  in  the  sixth  of  the  promoter's  Articles,  was 
heretical,  here  it  is  pleaded,  that  the  person  who 
performed  the  service  of  baptism  had  collected  a 
congregation  in  opposition  to  the  bishop,  and  was 
therefore  at  the  time  a  heretic,  and,  it  is  to  be  in- 
ferred accordingly,  at  least  so  I  suppose,  that  any 
baptism  performed  by  him  is  heretical. 
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of  the  Judge  is  not  a  party  who  can  be  permitted 
to  accuse  the  party  cited. 

The  sixth  Article  pleads,  "  That  by  the  twenty-first 
Canon  of  the  fourth  general  council  holden  at  Chal- 
cedon  in  the  year  of  our  Lord  451,  it  was  decreed 
and  ordained — Clericos  vel  laicos  episcopos  aut 
clericoB  cuxusantes  non  indiscriminatim^  nee  citra 
ingimitionem  admitiere  ad  accusationem^  nisi  eorum 
existimatio  prius  examinata  fuerit.  This  merely 
goes  to  the  same  point,  that  the  party  promoting 
the  office  is  not  legally  competent  to  do  so  as  against 
a  clergyman.  ^ 

The  seventh  Article  I  have  already  referred  to  (a), 
it  contains  the  sum  and  substance  of  the  charge 
that  the  baptism  of  this  infant  was  heretical. 

This,  as  I  have  already  stated,  is  the  whole 
question  before  the  Court,  is  this  a  valid  or  an 
invalid  baptism  ?  It  is  not  averred,  nor  is  it  even 
attempted  to  be  said,  that  this  is  an  invalid  baptism, 
null,  void,  and  of  no  effect  whatever ;  all  that  is 
pleaded  is,  that  the  recipient  thereof  is  not  entitled 
to  partake  of  the  privileges  of  the  Church  until 
he  or  she  has  complied  with  certain  forms.  What 
is  the  particular  form,  as  I  before  observed,  is  not 
stated ;  it  was  only  during  the  argument  that  I 
collected,  it  is  to  be  by  the  bishop  by  the  imposi- 
tion  of  hands ;  and  therefore  the  form  which  is  to 
entitle  the  recipients  of  this  heretical  baptism  to  be 
admitted  into  the  Church,  is  precisely  the  same  as  is 
requisite  to  entitle  the  recipients  of  the  most  regular 
baptism  to  that  privilege. 

Now,   I  think,  in  rejecting  this  Article,  I  am 

(a)  Ante,  p.  844. 
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May  SlsL 
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who,    by  open   denunciation  of  the  Church,   was       IS^^. 
rightly  cut  oflf  from  the  unity  of  the  Church,  and     May  sut. 
to  be   considered   as  a  publican  or  an   heathen,    titchmarsb 
Prima  faciej  this  can  hardly  be  said  to  apply  to     chIpmIn. 
this  child,  dying  in  its  infancy,  before  it  could  have 
committed  any  heresy. 

The  next,  the  eleventh  Article,  is  one  of  a  most 
extraordinary  description.  It  sets  forth  the  3rd, 
4th,  6th,  6th,  7th,  9th,  and  12th  Canons  of  1603  (a). 

(a)  3.  The  Church  of  England,  a  true  and  Apostolical  Church. 
Whosoever  shall  hereafter  affirm.  That  the  Church  of  England,  by 
law  established  under  the  King's  Majesty,  is  not  a  true  and  Apostoli- 
cal Church,  teaching  and  maintaining  the  doctrine  of  the  Apostles ; 
let  him  be  excommunicated  ipso  facto,  and  not  restored,  but  only  by 
the  Archbishop,  after  his  repentance  and  public  revocation  of  this  his 
wicked  error. 

4.  Impugners  of  the  PubUc  Worship  qf  God,  established  in  the  Church 

of  England,  censured. 
Whosoever  shall  hereafter  affirm.  That  the  form  of  God*s  worship 
in  the  Church  of  England,  established  by  law,  and  contained  in  the 
Book  of  Common  Prayer  and  Administration  of  Sacraments,  is  a 
corrupt,  superstitious,  or  unlawful  worship  of  God,  or  containeth  any 
thing  in  it  that  is  repugnant  to  the  Scriptures ;  let  him  be  excom<^ 
municated  ipso  facto,  and  not  restored,  but  by  the  Bishop  of  the 
place,  or  Archbishop,  after  his  repentance  and  public  revocation  of 
such  his  wicked  errors. 

5.  Impugners  of  the  Articles  of  Religion,  established  in  the  Church  of 

England,  censured. 
Whosoever  shall  hereafter  affirm.  That  any  of  the  nine  and  thirty 
Articles  agreed  upon  by  the  Archbishops  and  Bishops  of  both 
provinces,  and  the  whole  Clergy,  in  the  Convocation  holden  at  Lon- 
don, in  the  year  of  our  Lord  God  one  thousand  five  hundred  and  sixty- 
two,  for  avoiding  diversities  of  opinion,  and  for  the  establishing  of 
consent  touching  true  Religion,  are  in  any  part  superstitious  or  erro- 
neous, or  such  as  he  may  not  with  a  good  conscience  subscribe  unto ; 
let  him  be  excommunicated  ipso  facto,  and  not  restored,  but  only  by 
the  Archbishop,  after  his  repentance,  and  public  revocation  of  such 
his  wicked  errors. 

6.  Impugners  of  the  Rites  and  Ceremonies,  established  in  the  Church  of 

England,  censured. 
Whosoever  shall  hereafter  affirm.  That  the  Rites  and  Ceremonies 
VOL.  III.  K  K  K 
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1844.      These  Canons  are  pleaded  to  shew,  that  persons 
May  3i»u     guilty  of  the  offences  there  mentioned,  are  excom- 
TiTCHMARSH    niuiiicate  ipso  facto ;  the  substance  of  these  Canons 
Ch^"fJ1!!w.    is  pleaded  in  the  iwelfih  Article  ;   **  That  the  said 
J.  Rumbold,  C.  Moase,  and  T.  Titchmarsh,  the  pro- 
moter of  this  suit,  are  persons  who  have  severally 
affirmed,  and  do  severally  affirm ;"  then  it  ascribes 
to  each  of  these  persons  offences  against  the  seven 

of  the  Church  of  England  bylaw  established  are  wicked,  antichri8tian» 
or  snperttitious,  or  such  as,  being  commanded  by  lawful  authority, 
men,  who  are  zealously  and  godly  affected,  may  not  with  any  good 
conscience  approve  them,  use  them,  or  as  occasion  requireth,  sub- 
scribe unto  them ;  let  him  be  excommunicated  ^so  facto,  and  not 
restored  until  he  repent,  and  publicly  revoke  such  his  wicked  errors. 

7.  Impugners  qf  the  Gtwemment  of  the  Church  of  Bnglamd  6y  Ardh 
bishops.  Bishops,  8fc,f  censured. 
Whosoever  hereafter  shall  affirm.  That  the  government  of  the 
Church  of  England  under  his  Majesty  by  Archbishops,  Bishops, 
Deans,  Archdeacons,  and  the  rest  that  bear  office  in  the  same,  is 
antichristian,  and  repugnant  to  the  word  of  God ;  let  him  be  excom- 
municated ipso  facto,  and  so  continue  until  he  repent,  and  publidy 
revoke  such  his  wicked  errors. 

9.  Authors  of  Schism  in  the  Church  of  England  censured. 
Whosoever  shall  hereafter  separate  themselves  from  the  Com- 
munion of  Saints,  as  it  is  approved  by  the  Apostles'  Rules,  in  the 
Church  of  England,  and  combine  themselves  together  in  a  new 
brotherhood,  accounting  the  Christians,  who  are  conformable  to  the 
doctrine,  government,  rites  and  ceremonies  of  the  Church  of  England, 
to  be  profane,  and  unmeet  for  them  to  join  with  in  Christian  profes- 
sion ;  let  them  be  excommunicated  ipso  facto,  and  not  restored  but 
by  the  Archbishop,  after  their  repentance,  and  public  revocation  of 
such  their  wicked  errors. 

12.  Maintainers  of  Constitutions  made  m  Conventicles  censured. 
Whosoever  shall  hereafter  affirm,  That  it  is  lawful  for  any  sort  oi 
Ministers  and  Liay-persons  or  of  either  of  them,  to  join  togeUier,  and 
make  rules,  orders,  or  constitutions,  in  Causes  Ecclesiastical,  without 
the  King's  authority,  and  shall  submit  themselves  to  be  ruled  and 
governed  by  them ;  let  them  be  excommunicated  ipso  facto,  and  not 
be  restored  until  they  repent,  and  publicly  revoke  those  their  wicked 
and  Anabaptistical  errors. 
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Canons  pleaded  in  the  eleventh  Article,  and  con-  1844. 
eludes  by  pleading,  **  That  they  were  and  are  May  3ist. 
severally  persons  rightly  cut  oflf  from  the  unity  of  tit^aiish 
the  church,  and  excoaimunicated  according  to  the  ch^apmah. 
true  intent  and  meaning  of  the  33rd  of  the  thirty- 
nine  Articles  pleaded  and  referred  to  in  the  tenth 
Article  of  the  allegation.  I  confess  that  when  I 
read  these  two  Articles,  the  question  did  occur  to 
me,  **  how,  by  what  means,  and  in  what  manner, 
are  all  these  things  to  be  proved  ?  Here  are  three 
persons  alleged  to  have  offended  against  no  less 
than  seven  distinct  Canons,  or  some,  or  one  of 
them,  or  some  parts  or  part  thereof,"  upon  which 
witnesses  are  to  be  examined,  to  prove  such  and 
such  things  there  stated,  by  which  it  is  to  be  shewn, 
that  these  parties  have  incurred  the  penalty  of 
excommunication.  Who  are  to  be  the  witnesses, 
what  number  of  witnesses  are  to  be  examined  on 
such  a  charge  ?  The  parties  themselves  cannot  be 
compelled  to  answer  to  such  charges,  because  if  the 
charge  be  valid  any  answers  to  such  charge  might 
be  made  use  of  against  them  as  a  confession  in  a 
cause  of  heresy.  No  person  is  bound  to  answer 
criminatory  charges  ;  no  witness  is  bound  to  answer 
questions  which  may  criminate,  or  tend  to  crimi- 
nate him.  Then  Mr.  Chapman  must  bring  satis- 
factory legal  proof  of  these  charges,  not  mere  con- 
fession, but  legal  proof  by  witnesses. 

The  great  question  argued  is,  that  thrown  out  in 
the  superior  Court,  namely,  whether  excommunica- 
tion ipso  facto  is  or  is  not  incurred  without  a 
declaratory  sentence ;  upon  that  point  the  learned 
lord  who  delivered  the  judgment  of  the  Judicial 
Committee  in  the   case  of  Mastin  v.  JEscott,  ex- 
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objectioD  to  prevail,  it  has  no  application  to  two  of      l^^^' 
the  witnesses,  who  prove  the  whole  of  the  case." —     Maysisi. 
Then  Lord  Brougham  goes  on  to  shew  that  the    Titchmarsh 
objection  has  no  foundation;  he  says,   **  Suppose     ch^p^k. 
(what  is  not  however  admitted,)  that  the  so  affirming 
and  so  submitting  would  operate  as  excommuni- 
cation without  sentence,  such  eflFect  would  only  fol- 
low from  the  individuals,  as  individuals,  doing  that 
which  has  incurred  this  penalty."  It  becomes,  from 
these  considerations,  unnecessary  to  inquire  how  far 
the  dictum  of  the  learned  judge  in  Gi'ant  v.  Grants 
(I  Hep.  i.  Lee,  693,)  bears  out  the  decision  con- 
tended for,  but  it  is  fit  that  we  add  our  opinion 
that  the  words  in   Lyndwood,  (p.    276,)  incurrit 
sententiam  excammunicationis  ipso  factOj  compared 
with  those  of  the  Canon  and  the  statute  5  &  6 
Edw.  6,  would  make  it  very  difficult  to  maintain 
this  position  ;  whilst  the  Toleration  Act,  (1  Wm.  & 
M.  c.  18,)  and  still  more  the  53  Geo.  3,  c.  137, 
passed   long  after  the   date  of  Grant  v.    Grant, 
appear  to  leave  no  doubt  that  the  incapacity,  if  it 
ever   existed,    is  now   removed."     That   was   the 
judgment  given  in  accordance  with  the  unanimous 
opinion   of  the  Judicial  Committee  of  the   Privy 
Council. 

It  is  impossible  to  read  the  act,  53  Geo.  3^c.  127, 
and  not  perceive,  that  all  incapacity  arising  from 
excommunication  is  removed.  The  2nd  section 
does  indeed  provide,  *'  That  nothing  in  this  act 
shall  prevent  any  Ecclesiastical  Court  from  pro- 
nouncing or  declaring  persons  to  be  excommu- 
nicated in  definitive  sentences,  or  in  interlocutory 
decrees  having  the  force  and  efiect  of  definitive 
sentences." — It  has  been  said,  that  this  reserves  to 
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communicate  ipso  factOj  for  having  been  present  at       1844. 
a  clandestine  marriage,  it  has  been  held  in  Scrim-     May  sut 
shire  v.  Scrimshire  (a),  that  if  produced  as  a  witness    Titchmarsh 
in  a  suit  he  must  be  first  absolved,  not  generally     ch^a"m*an. 
absolved,    but  merely  for  the    purpose  of  giving 
evidence,  and  that,  after  giving  evidence,  he  falls 
back  to  his  status  before  absolution ;  and  that  the 
effect  of  such  ipso  facto  excommunication  must  be 
taken  notice  of  in  an  Ecclesiastical  Court ;  indeed, 
it  was  taken  notice  of  in  that  very  case.     I  asked 
counsel  whether  there  was  any  instance  of  a  party, 
merely  accused,  being  excommunicate  ipso  facto, 
except  in  the  case  of  being  present  at  a  clandestine 
marriage ;  no  other  case  has  been  pointed  out. 

It  is  impossible  to  consult  the  authorities,  and 
not  see  that  sententia  declaratoria  is  requisite  ;  that 
there  is  no  case  in  which  excommunication  can  be 
incurred  without  a  declaratory  sentence.  To  turn 
to  Lyndwood,  in  every  passage,  in  which  excom- 
municatio  ipso  facto^  is  said  to  be  incurred,  the 
expression  used  is  sententia  declaratoria,  lib.  1, 
tit.  2,  pp.  11  to  15,  at  page  13,  (B).  ''  £t  sic  hcec 
est  pcsna  sententicB  latcB,  quam  incurrit  inobediens  ipso 
jure.  JExecutio  tamen  hujus  pounce  fieri  non  debet, 
nisi  prius  per  ipsum,  ad  quern  pertinet  sententia  de-^ 
claratoria,  super  hocjueritpromulgata.''  Page,  15, 
(P),  the  gloss  on  the  words  excommunicatio  ipso  facto. 
**  Et  sic  est  constitutio  latcB  sentential.  Requiritur 
tamen  sententia  declaratoria.*' 

It  is  useless  to  quote  passages  in  which  it  is  laid 
down  that  a  declaratory  sentence  is  necessary, 
before  a  party  can  be  visited  with  the  consequences 
of  excommunication  ;  he  must  be  pronounced  guilty 

(a)  2  Cons.  399. 
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parts   of  this  allegation .     The   thirteenth    Article      1844. 
pleads,  *  *  That  by  the  Rubric  of  the  Book  of  Common     May  3i8t. 
Prayer  prefixed  to  the  order  for  the  burial  of  the   titchmarsh 
dead,  and  in  and  by  the  statute,  14  Car  II.  c.  4,  it    CHlprAN. 
is  declared, — **  that  the  office  ensuing  is  not  to  be 
used  for  any  that  die  unbaptized,  or  excommunicate, 
or  have  laid  violent  hands  on  themselves." — And 
the    party   proponent   doth    allege,   that   the  said 
iniant  died   unbaptized,   and   excommunicate   ac- 
cording to  the   true  intent   and  meaning  of  the 
Rubric  and  statute,  and  of  the  Articles,  Canons,  and 
Constitutions  of  the  Church  of  England."     I  am  of 
opinion,  both  on  the  argument  in  this  case,  and  on 
principle,   '*  that  this  child   was  not  unbaptized ; 
indeed  this  was  the  whole  case  of  Mastin  v.  JSscott ; 
there  is,  consequently,  no  use    in    admitting  this 
Article,  and  I  reject  it. 

The  fourteenth  Article  pleads  the  20th  section  of 
the  Church  Discipline  Act,  (3  &  4  Vict.  c.  86,) 
limiting  the  time  of  proceeding  in  this  Court  to  two 
years  from  the  time  of  committing  the  offence ;  this 
question  was  before  the  Court  on  protest  (a) ;  and 
the  Court  then  decided  the  point,  holding  that  the 
offence  was  a  continuing  offence  ;  and  that  the 
second  application  and  refusal  to  bury,  being  within 
the  two  years,  the  case  came  within  the  statute. 

The  fifteenth  Article  pleads  the  3rd  section  of  the 
same  act ;  which  empowers  the  bishop  of  the 
diocese,  if  he  shall  think  fit,  to  issue  a  commission 
directed  to  certain  persons,  to  inquire  into  the 
grounds  of  any  charge  or  complaint  against  any 
clerk  in  Holy  Orders,  charged  with  any  offence 

(a)  Ante,  p.  703. 
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26th  day  of  May,  1841,  the  said  corpse  was  never       1841. 
on  any  occasion  brought  to  the  church-yard  of  the     Maysiat. 
parish,  nor  was,  during  such  period,  any  warning    Tir^ii^Rsii 
given   to    Mr.  Chapman,   according   to   the  68th     ch^"p;;^n. 
Canon  !     Now  in  the  citation,  and  in  the  Articles 
of  the  libel,  two  distinct  applications  are  stated  to 
have  been  made,  the  one  in  the  year  1840,  the  other 
in  1841,  if  these  are  not  proved  the  party  cited 
will  have  all  the  benefit  he  can  possibly  have  by 
admitting  this  Article. 

These  are  all  the  Articles  given  in  in  the  first  in- 
stance ;  certain  additional  Articles  have  since  been 
brought  in,  in  supply  of  proof  of  the  matters  con- 
tained in  the  twelfth  former  Article,  pleading  a 
certain  document  purporting  to  be  written  by  Mr. 
Moase,  the  minister  of  the  dissenting  chapel  in  this 
parish.  No  doubt  this  document  is  most  intem- 
perate and  improper,  shewing  a  most  indecent  and 
intolerant  spirit  against  the  Established  Church  ; 
but  the  fact  of  Mr.  Moase  having  written  this 
letter  cannot  have  the  eflPect  of  preventing  another 
person,  an  infant  of  a  few  days  old,  having  the 
benefit  of  the  offices  of  the  Established  Church. 
No  doubt  the  most  bitter  spirit  of  intolerance 
against  the  Established  Church  is  evinced  in  this 
letter,  which  is  a  printed  letter,  probably  meant  for 
circulation,  but  still  this  cannot  be  permitted  to 
have  any  effect  in  tiiis  cause. 

The  Court  has  now  gone  through  the  different 
Articles  of  this  allegation  ;  and  is  of  opinion,  that 
no  advantage  could  accrue  to  the  party  cited  by  ad- 
mitting them,  or  any  part  of  them  ;  they  do  not 
appear  to  the  Court  to  constitute  any  defence  to, 
or  any  extenuation  of  the  offence  charged  to  have 
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ADMINISTRATION. 

1.  Administration,  with  will  an- 
nexed de  bonis  nofiy  granted  to 
the  executors  of  a  sister,  the 
administratrix  deceased,  for  the 
use  and  benefit  of  the  surviving 
sister,  the  sole  next  of  kin,  dur- 
ing her  imbecility,  without  cit- 
ing her  next  of  kin.  28 

2.  Motion,  for  administration  with 
will  annexed  to  the  attorney  of 
a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected.  50 

3.  A  minor  executor  elected  his 
stepmother,  the  widow  of  the 
testator,  his  guardian,  for  the 
purpose  of  taking  administration 
with  the  will  annexed,  for  his 
use  and  benefit.  Such  adminis- 
tration granted  to  her,  under  the 
circumstances,  without  citing 
those  having  a  prior  claim.     55 

4.  Testator  died  in  1801,  leaving 
bona  notabilia.  Probate  was 
taken  in  the  Archdeaconry  Court 
of  Bucks  under  5,000/.,  and  the 
property  nearly  all  administered. 
Motion  for  administration,  with 


the  will  annexed,  of  the  unad- 
ministered  effects,  to  be  granted 
by  the  Prerogative  Court,  under 
100/.,  rejected : — the  original 
grant  being  void,  and  the  whole 
effects  unadministered.  61 

5.  One  of  two  joint  administrators 
having  become  imbecile  and  in- 
capable of  acting,  ordered,  that 
the  joint  letters  of  administra- 
tion (brought  into  the  registry,) 
be  revoked,  and  special  letters 
of  administration  granted  to  the 
same  administrator.  4@8 

6.  Administration  granted  to  the 
brother  of  an  intestate  in  pre- 
ference to  the  widow.  4^ 

7.  Administration,  with  a  will  an- 
nexed, granted  to  the  joint 
nominees  of  two  charitable  in- 
stitutions, to  whom  legacies, 
expectant  on  life  interests,  had 
been  bequeathed,  but  limited  to 
a  fund  appropriated  for  payment 
of  the  legacies,  the  parties  en- 
titled to  a  general  grant  having 
been  cited,  and  not  appearing. 

789 
ALIMONY. 

1.  In  allotting  alimony  pendente 


APPEAL. 


CHURCH-RATE. 
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generally  speaking,  unnecessary, 
they  are  of  great  importance 
when  the  proof  in  this  Court 
depends  on  identity.  96 

3.  In  a  cause  of  separation  by  rea- 
son of  adultery,  it  is  not  com- 
petent for  a  husband  in  an  ini- 
tiatory libel,  to  plead  antenuptial 
incontinence  ot  the  wife ;  mar- 
riage is  a  condonation  of  such 
error:  but  such  fact  may  be 
pleaded  in  reply  to  a  defensive 
charge  by  the  wife  of  neglect  or 
connivance. 

On  the  part  of  the  wife,  her  seduc- 
tion by  the  husband,  cannot  be 
pleaded,  it  involves  an  issue 
which  this  Court  cannot  try : 
but  she  may  plead  the  fact  of 
her  cohabitation,  when  single, 
with  the  husband,  in  order  to 
shew  a  want  of  proper  vigilance 
on  his  part  over  her  subsequent 
moral  conduct. 

It  is  competent  to  a  wife  to  plead, 
that  the  husband  introduced  her 
to  an  improper  acquaintance ; 
more  especially  when  the  hus- 
band is  counter-charged  with 
having  committed  adultery  with 
that  party. 

Minute  specification  in  pleading 
acts  of  adultery,  depends  on  the 
opportunities  afforded  for  the 
commission  of  the  offence ;  if 
they  have  been  frequent  {e.g. 
during  a  period  of  four  months) 
it  is  not  necessary  to  allege  par- 
ticular dates  and  times.  Secus, 
if  such  opportunities  have  been 
of  rare  occurrence.  Z35 

ANSWERS, 

See  Pleading,  4. 

APPEAL, 

See  Practice,  6,  14. 


BAPTISM. 

1.  A  child  baptized  with  water  in 
the  name  ot  the  Holy  Trinity, 
by  a  person  alleged  to  be  in 
heresy  or  schism  with  the 
Church  of  England  is  not  un- 
baptized  within  the  meaning  of 
the  Rubric  for  the  burial  service 
of  the  dead  in  the  book  of  com- 
mon prayer.  840 

BONA  NOTABILIA, 
See  Administration,  4. 

BURIAL, 
See  Baptism. 

CITATION, 
See  Practice,  11,  IS. 

CHURCH  DISCIPLINE, 
tSee  Clergyman. 

CHURCH-RATE. 

1 .  Proceedings  against  a  party  for 
wilfully  obstructing  the  maJcing 
of  a  Church-rate.  209 

2.  The  parish  Church  of  Brain- 
tree  being  very  much  out  of 
repair,  a  monition  issued  from 
the  Consistorial  Court  of  Lon- 
don, commanding  the  Church- 
wardens to  summon  a  vestry  for 
a  specified  day  and  hour,  and 
ordering  the  parishioners  then 
to  attend  and  make  a  Church- 
rate.  A  vestry  having  been  con- 
vened, a  survey  and  estimate  of 
the  repairs  and  the  expenses 
was  produced,  and  no  objection 
made  to  either.  A  rate  having 
been  proposed  and  seconded,  an 
amendment  (in  effect)  **  That  no 
rate  be  granted,"  was  moved  and 
seconded,  and,  on  a  shew  of 
hands,  was  carried.     The  ma- 
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by  a  person  alleged  to  be  in 
heresy  or  schism  with  the  Church 
of  England.  840 

CONTEMPT, 
See  Practice,  1. 

COSTS, 
See  Practice,  H. 

CRUELTY. 

On  debating  the  admission  of  a 
defensive  allegation  in  a  suit  for 
divorce  by  reason  of  adultery. 
Held^  that  a  charge  of  cruelty  is 
not  rendered  admissible  by  an 
averment,  that  it  was  designedly 
committed,  with  the  view  of  in- 
ducing the  adultery,  and  thereby 
enabling  the  husband  to  obtain 
a  separation  from  his  wife.      90 

DIVORCE, 

See  Adultery. 
Cruelty. 

DOMICIL. 

1.  By  the  law  of  Turkey,  no  sub- 
ject of  that  country  can  make  a 
will.  By  treaty  between  Great 
Britain  and  the  Ottoman  em- 
pire, an  English  subject,  do- 
miciled in  Turkey,  may  make  a 
will.  J.  M.  was  the  son  of  an 
Englishman,  who  had  died  do- 
miciled at  Smyrna.  J.  M.  him- 
self had  never  been  in  England, 
except  for  the  space  of  six  years, 
and  then  only  for  the  purpose 
of  education ;  he  died  at  Smyrna, 
having  made  a  will  in  the  form 
of  an  English  will,  but  not  exe- 
cuted and  attested  according  to 
the  1st  Vict  c.  26.  Probate  of 
such  paper  refused.  231 

VOL.  in. 


2.  The  executor  named  in  a  holo- 
graph will  of  a  Scotchman  by 
birth,  but  holding  a  commission 

*  in  the  military  service  of  the 
East  India  Company,  was  cited 
in  the  Prerogative  Court,  to 
prove  the  will,  or  shew  cause 
why  administration  should  not 
be  granted  of  the  effects  of  the 
deceased  as  dead  intestate ;  Pro* 
test  to  appearing  to  such  cita- 
tion, by  reason  that  confirmation 
had  been  granted  of  such  will 
by  a  Court  in  Scotland,  a  com- 
petent forum,  overruled. 

The  domicil  of  origin  does  not 
revive  until  an  acquired  domicil 
is  finally  abandoned. 

A  native  Scotchman,  having,  by 
employment  in  the  military  ser- 
vice of  the  East  India  Company, 
acquired  a  domicil  in  India. 
Heldf  that  by  his  return  to  Scot- 
land, animo  manendi^  bis  ori- 
ginal domicil  did  not  revive,  the 
party  still  holding  his  commis- 
sion, and  being  liable  to  be 
called  upon  to  return  to  India ; 
and  intending  to  return  if  called 
upon  to  do  so.  435 

3.  A  will  is  not  valid,  unless  exe- 
cuted in  conformity  with  the 
law  prevailing  in  the  country 
where  the  testator  is  domiciled ; 
and  the  fact  of  the  property, 
(personal,)  bequeathed  by  such 
will,  being  locally  situate  in 
another  country,  and  of  the  will 
being  duly  executed  according 
to  the  law  of  that  country,  wiU 
work  no  di:>tinction.  468 

EVIDENCE, 

See  Parol  Evidence. 
Witness. 
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cutors."  Upon  the  death  of  A., 
B.  appointed  C.  executor  to  act 
with  him:  C.  did  not  take  pro- 
bate during  the  lifetime  of  B. 
Heldy  that  probate  might  pass 
to  C.^  and  that  he  might  appoint 
another  executor  to  act  with 
him.  123 

5.  The  executor  of  a  deceased 
parishioner  cannot  be  cited  in 
an  Ecclesiastical  Court,  in  re- 
spect of  a  church-rate  due  from 
his  testator.  343 

6.  Executor  admitting  assets  in- 
ventory not  ordered.  424 

GUARDIAN, 

See  Practice,  7. 

HUSBAND  AND  WIFE, 
See  Married  Woman. 

IMBECILITY, 
See  Administration,  1 — 5. 

IMPOTENCY, 
See  Marriage,  1. 


INVENTORY. 

1.  It  is  no  part  of  the  jurisdiction 
of  this  Court  to  enter  into  ques- 
tions of  construction,  but  the 
Court  may,  incidentally,  be  com- 
pelled to  do  so ;  (e.  g.)  in  de- 
ciding, whether  to  compel  an 
executor  to  exhibit  an  inventory 
at  the  suit  of  a  party  claiming 
to  be  entitled  in  distribution  to 
a  residue  undisposed  of  by  a 
will. 

Inventory  not  ordered,  the  exe- 
cutor admitting  assets.  4^4 


INSANITY, 
See  Greenwood's  Case,  App.  1. 

Qtuere^  How  far,  in  cases  of  al- 
leged unsoundness  of  mind,  he- 
reditary constitutional  insanity 
may  be  pleaded.  664 

Criteria  by  which  to  test  and 
ascertain  whether  natural  or  in- 
nate eccentricity  has  exceeded 
the  bounds  of  legal  testamentary 
capacity.  671 

JUDGMENT. 

1.  A  sentence  of  a  Court  of  ex- 
clusive jurisdiction,  can  only  be 
impeached  in  anoUier  Court  by 
reason  of  fraud  and  collusion 
practised  in  obtaining  it. 

Qtu^ere,  Whether  the  issue  of  a 
marriage,  pronounced  to  be  null 
and  void  by  the  sentence  of  an 
Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in 
the  Prerogative  Court. 

Allegation  seeking  to  impeach 
such  a  sentence  rejected,  oa  a 

»  review  of  the  facts  alleged  by 
which  fraud  and  collusion  were 
proposed  to  be  shewn.  ^3 

JURISDICTION. 

1.  The  Dean  of  tlie  Arches  de- 
clined to  accept  letters  of  request 
presented  jointly  by  the  Arch- 
deacon and  Chancellor  of  Nor- 
wich. ^1 

2.  It  is  no  part  of  the  jurisdiction 
of  the  Prerogative  Court  to  en- 
ter into  questions  of  construction, 
but  the  Court  may  incidentally 
be  compelled  to  do  so.  4^4 

3.  Qmeret  Whether  the  issue  of  a 
marriage,  pronounced  to  be  null 
and  void  by  the  sentence  of  an 
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MARRIED  WOMAN. 


PLEADING. 


Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in 
the  Prerogative  Court.  403 

4.  An  Ecclesiastical  Court  may 
entertain  a  suit  against  a  clergy- 
man, for  the  purpose  of  depriva- 
tion or  suspension  from  his 
ecclesiastical  preferment,  by  rea- 
son of  a  public  scandal  existing 
against  him ;  although  the  scan- 
dal originates  from  a  charge 
which,  if  true,  would  constitute 
a  criminal  offence  cognizable 
solely  in  a  common  law  Court ; 
and  although  no  conviction  by 
the  common  law  is  pleaded.  822 

LETTERS  OF  REQUEST, 
See  Practice,  10. 

MARRIAGE. 

I.  Sentence  of  nullity  of  marriage, 
by  reason  of  the  irapotency  of 
the  husband,  pronounced  with- 
out the  inspection  of  his  person. 

16 

3.  A  libel  in  a  suit  promoted  by 
the  husband  against  the  wife, 
for  nullity  of  marriage  by  reason 
of  fraud  in  obtaining  the  license, 
rejected,  there  being  no  error  de 
persond,  although  in  the  license 
the  wife  was  wrongly  named. 

185 

3.  A  libel,  by  a  husband,  in  a  suit 
of  nullity  of  marriage  having 
been  rejected.  Held,  that  it  was 
competent  to  the  wife,  in  that 
suit,  without  taking  out  a  cross- 
citation  to  sue  the  husband  for 
restitution  of  conjugal  rights. 

194 

MARRIED  WOMAN. 
1.  Motion  for  administration  with 
will  annexed  to  the  attorney  of 


a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected.  50 

MILITARY  SERVICE, 

See  Will,  22,  43. 

NULLITY  OF  MARRIAGE, 

See  Marriage. 

PAROL  EVIDENCE, 

See  Will,  9,  12,  18,  27. 

PLEADING. 
1.  In  adultery  cases.    iS^e  Adul- 
tery. 

'  ^  2.  A  departure  from  established 
forms  of  pleading,  although  in  a 
particular  not  strictly  essential 
to  the  proof  in  the  cause,  is  cal- 
culated to  excite  the  vigilance  of 
the  Court.  90 

S.  Qtujere,  whether  the  issue  of  a 
marriage,  pronounced  to  be  null 
and  void  by  the  sentence  of  an 
Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in  the 
Prerogative  Court. 
Allegation  seeking  to  impeach  such 
a  sentence  rejected,  on  a  review 
of  the  facts  alleged  by  which 
fraud  and  collusion  were  pro- 
posed to  be  shewn.  403 

4.  Answers.  Every  averment  of 
a  plea  must  be  fully  answered, 
except  where  the  answer  might 
criminate  the  party. 

Answers  must  not  be  redundant 
Redundancy  defined.  543 

5.  Where  an  offence  is  cognizable 
by  the  general  Ecclesiastical 
Law,  articles  need  not  specify 
the  particular  Canon  or  constitu- 
tion intended  to  be  relied  on  as 
supporting  the  charges  contained 
in  them.  565 
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6.  A  I\t«l,  in  a  suit  of  divorce, 
pleaded  a  report  of  the  result  of 
an  investigation  into  the  conduct 
of  the  wife,  as  if  made  verbally 
to  the  husband.     At  the  hearing 
of  the  cause,  it  appeared  that  the 
communication  was  in  writing; 
the  Court  thereupon  rescinded 
the  conclusion  of  the  cause,  in 
order  that  this  document  might 
be   properly  pleaded;  this  was  i 
done,  and  publication  passed  a  . 
second  time.     Held,  that  it  was  ; 
not  competent  to   the   wife   u>  | 
give  in  an  allegation  pleading  . 
certain  facts  connected  with  the  ' 
written    report;  first,    because  \ 
the  necessity  for  such  plea  was 
equally   apparent   whether   the 
report  was  verbal  or  in  writing ; 
secondly,    because     such     plea 
should  have  been  asserted  be- 
fore publication  passed  the  se- 
cond time.  796 

PRACTICE. 

1.  An  appearance  under  protest 
to  an  inhibition,  on  the  ground, 
that  the  appellant  being  in  con- 
tempt in  the  Court  below,  had 
no  right  to  appeal,  overruled ; 
the  contempt  having  been  waived 
in  the  Court  below. 

Queer e.  Whether  a  party  in  con- 
tempt has  a  right  to  appeal.      1 

^.  Administration  with  will  an- 
nexed de  bonis  non  granted  to 
the  executors  of  a  sister,  the 
administratrix  deceased,  for  the 
use  and  benefit  of  the  surviving 
sister,  the  sole  next  of  kin, 
during  her  imbecility,  without 
citing  her  next  of  kin.  28 

3.  Motion,  for  probate  to  the  ex- 
ecutors of  an  executor  who  had 
proved  the  will  of  his  testator, 


but  who  was  not  the  surviving 
executor,  rejected.  .*?  I 

♦.  The  Bishop  of  the  Diocese 
helving  given  notice  of  his  inten- 
tion of  issuing  a  commission  for 
the  purpose  of  making  inquiry 
as  to  the  grounds  of  certain 
charges  against  a  clerk  in  orders, 
under  the  3d  sec  of  3  and  4 
Vict.  c.  86,  without  withdrawing 
such  notice,  issued  letters  of  re- 

?[uest  to  the  Arches  Court  of 
'anterbury.  Held,  that  the  let- 
ters of  request  were  sent  to  the 
Arches  in  the  first  instance,  as 
required  by  the  13tli  section  of 
the  statute.  f^'-Z 

5.  Motion  for  administration  with 
will  annexed  to  the  attorney  of 
a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected.  t50 

6.  The  Court  having  pronounced 
in  favour  of  a  will,  and  decreed 
administration,  a  party  appealed ; 
such  appeal  being  abandoned, 
and  the  cause  remitted,  motion 

'  for  costs  out  of  the  estate,  at  the 
instance  of  the  representative  of 
the  appellant,  rejected.  5M 

7.  A  minor  executor  elected  his 
stepmother,  the  widow  of  the 
testator,  his  guardian,  for  the 
purpose  of  taking  administration 
with  the  will  annexed,  for  his 
use  and  benefit.  Such  adminis- 
tration granted  to  her,  under 
the  circumstances,  without  citing 
those  having  a  prior  claim.     .5.0 

8.  Motion,  after  publication  of  the 
evidence,  to  rescind  the  conclu- 
sion of  a  cause,  for  the  purpose 
of  releasing  and  re-examining 
the  solicitor  who  drew  the  will 
propounded,  and  who,  ujion  his 
cross-examination   as  a  witness 
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in  support  of  the  will,  had  ad- 
mitted that  he  retained  the  proc- 
tor in  the  cause,  and  was  re- 
sponsible to  him  for  the  costs, 
grounded  on  an  affidavit  of  the 
witness,— that  he  had  not  seen 
the  depositions,  rejected.      1 19 

9.  A  libel,  by  a  husband,  in  a  suit 
of  nullity  of  marriage  having 
been  rejected,  Held,  that  it  was 
competent  to  the  wife,  in  that 
suit,  without  taking  out  a  cross- 
citation  to  sue  the  husband  for 
restitution  of  conjugal  rights. 

194 

10.  The  Dean  of  the  Arches  de- 
clined to  accept  letters  of  request 
presented  jointly  by  the  Arch- 
deacon and  Chancellor  of  Nor- 
wich. ^1 

1 1.  A  citation  in  a  cause  of  office, 
must  describe  sufficiently  the  of* 
fence  charged  against  the  party, 
so  as  to  shew  that  it  is  a  matter 
of  Ecclesiastical  cognizance,  but 
it  need  not  minutely  specify  all 
the  particulars  of  the  offence, 
which  are  to  be  charged  in  the 
articles.  209 

12.  An  interested  witness  who  had 
been  examined  and  repeated, 
ordered  to  be  re-examined  on 
motion  before  publication.     337 

IS.  A  citation  **  to  appear  and  an- 
swer in  a  cause  of  nullity  of 
marriage."  Heldy  a  sufficient 
description  of  the  nature  of  the 
suit.  Protest  to  appearing  there- 
to, overruled.  338 

14.  The  executor  of  a  deceased 
parishioner  cannot  be  cited  in  an 
Ecclesiastical  Court,  in  respect 
of  a  Church-rate  due  from  his 
testator. 

An  Appeal  Court  in  order  to  pre- 
vent a  failure   of  justice,  may 


correct  the  irr^ular  procedure 
of  an  inferior  Ck>urt ;  (?•  g.)  by 
peiTnitting  an  examination  of 
witnesses,  or  receiving  addi- 
tional articles  in  supply  of  requi- 
site averments  omitted  in  a  libel 
given  in  an  inferior  Court.  343 

15.  Practice  on  appeals.  The  libel 
of  appeal  ought  to  agree  with 
the  inhibition.  715 

16.  The  term  probatory,  assigned 
on  a  third  plea,  opens  the  term 
probatory  on  the  previous  pleas 
in  the  cause.  The  extension  of 
a  term  probatory*  being  in  the 
discretion  of  the  Court,  granted 
on  equitable  conditions.        7:^1 

17.  A  citation  issued  from  the 
Diocesan  Court,  addressed  to  a 
party  then  residing  and  being 
within  the  diocese.  The  party 
quitted  England  before  service 
was  effected.  The  citation  was 
personally  served  on  him  in 
parts  abroad.  Protest  to  ap- 
pearing overruled. 

A  proctor  taking  out  a  citation  for 
a  party,  had  not  a  formal  proxy 
from  his  client  at  the  time  it 
issued.  Protest  to  appearing 
overruled.  726 

18.  In  every  case  where  the  con- 
sent of  parties  is  required,  prox- 
ies of  consent  must  be  actually 
in  the  registry  before  the  Court 
is  moved  to  make  any  decree  in 
such  case.  750 

19.  Next  of  kin  are.not  barred  by 
mere  lapse  of  time,  by  acquies- 
cence or  by  the  receipt  of  lega- 
cies, from  requiring  executors  to 
prove  a  will  in  solemn  form. 
But,  where  a  will  had  been  de- 
clared well  proved  in  the  Court 
of  Chancery,  after  an  order  for 
an  issue  dev,  vel  non,  had  been 


VESTRY. 

discharged  on  the  petition  of  the 
heires8-at-law  (also  sole  next  of 
kin)  and  her  husband,  and  an 
annuity  bequeathed  to  her  re- 
gularly received  during  fourteen 
years,  the  Prerogative  Court 
refused,  at  the  prayer  of  the 
heiress-at-law  and  her  husband, 
to  enforce  a  decree  calling  on 
the  executors  to  prove  that  will 
in  solemn  form.  802 

SO,  Excommunication  ipso  facto 
must  be  preceded  by  a  declara- 
tory sentence  of  a  competent 
Court.  840 

PROBATE, 

See  Will. 

Practice,  S. 
Administration,  4. 

PROTEST, 
See  Practice,  I. 
Domicile,  2. 

PROXY, 
See  Practice,  5,  17,  18. 

SENTENCE, 

See  Judgment. 
1.  Excommunication    vpso    facto 
must  be  preceded  by  a  declara- 
tory sentence  of  a  competent 
Court.  840 

SOLDIER, 
See  Will,  22,  43. 

STATUTES, 

3  and  4  Vict.  c.  86—32,  703. 
Church  Building  Acts,  352. 
Wills'  Act,  See  Will. 

VESTRY. 

1.  Notice  of  a  Vestry  meeting,  for 
making  a  Church-rate  may  be 
given  by  a  privale  parishioner. 

680 
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1.  Testator  signed  his  name  at 
the  bottom  of  a  printed  form, 
ending  on  the  second  side  of  a 
sheet  of  paper,  the  will  itself 
ending  on  the  first  side.  Pro- 
bate allowed  to  pass  of  the  will 
as  signed  at  <' the  foot  or  end 
thereof."  29 

2.  An  affidavit  as  to  the  due  ex- 
ecution of  a  will  being  required 
from  thQ  attesting  witnesses ;  one 
of  the  witnesses  deposed  that 
the  will  was  simfied  in  the  pre- 
sence of  himself  and  the^iftth'er 
witness,  the  other  witness  hav- 
ing no  recollection  as  to  the 
fact.     Probate  allowed.  54 

3.  Probate  granted  of  two  instru- 
ments, as  together  containing 
the  will  of  the  deceased,  the  lat- 
ter paper  being  duly  executed, 
and  referring  to  the  former,  (not 
in  the  possession  of  the  deceased 
at  the  time,)  so  particularly,  that 
there  could  be  no  mistake  as  to 
its  identity.  57 

4.  Reference  being  made  in  a  will 
to  a  deed,  so  as  to  make  it  part 
of  the  will  of  the  testator ;  pro- 
bate allowed  of  the  will,  and  a 
notarial  copy  of  the  deed,  under 
the  circumstances.  GO 

5.  To  establish  the  will  of  a  party 
totally  blind,  or  so  nearly  so  as 
to  be  incapable  of  discerning 
writing,  it  must  be  proved,  that 
the  will  was  read  over  to  the 
deceased  in  the  presence  of  wit- 
nesses, or,  that  he  was  otherwise 
acquainted  with  the  contents. 

6.  A  testator  appointed  the  Arch-» 
bishop  of  Tuam  for  the  time 
being  an  executor  of  his  will ; 
the  Archiepiscopal  jurisdiction 
of  Tuam  having  been  abolished 
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by  Stat.  3  and  4  Will.  4,  c.  87. 
Probate  granted  to  the  Bishop 
of  Tuam  as  executor.  75 

7.  Probate  granted  of  an  unexe- 
.  cuted  paper  as  part  of  the  will 

of  the  testator,  there  being  suffi- 
cient reference  to  the  paper  in 
the  will  to  identify  it  as  the 
paper  referred  to.  77 

8.  The  deceased  having  signed  his 
will,  acknowledged  the  signa- 
ture in  the  presence  of  one  wit- 
ness, who  subscribed  his  name 
to  the  will,  and  on  a  subsequent 
day  acknowledged  the  signature 
to  another  witness,  who  sub- 
scribed his  name,  the  former 
witness  being  present  at  the 
time,  but  who  did  not  again 
subscribe  his  name  ;  motion  for 
probate  rejected.  79 

9.  A  testator  appointed  an  execu- 
tor by  the  description  of"  Lord 
Sackville"  and  "  Lord  George 
Sackville.""  It  appeared  there 
were  only  two  persons  to  whom 
the  description  could  apply,  viz. : 
"  Charles  Lord  Sackville,  Duke 
of  Dorset,"  and  "  The  Honble. 
George  Germain."  Held,  under 
the  circumstances  that  the  for- 
mer was  the  party  intended.    86 

10.  Motion  for  probate  of  a  will 
signed  by  the  deceased  after  the 
witnesses  had  subscribed  their 
names,  the  witnesses  having, 
subsequently  to  the  signing  by 
the  deceased,  placed  seals  oppo- 
site to  their  names,  rejected.  1 17 

11.  Motion  for  probate  of  a  will 
signed  by  the  deceased  in  the 
presence  of  two  witnesses,  but 
subscribed  by  them  in  an  adjoin- 
ing room,  communicating  with 
folding  doors,  but  in  such  a 
situation  that  the  deceased  could 
not  see  them,  rejected.  1 18 


IS.  A  testator  executed  his  will, 
containing  a  legacy  therein  of 
ffty  pounds  to  S.  S.  Subse- 
quently to  the  execution,  he 
erased  the  word  Jifty^  and  sub- 
stituted the  word  thirty.  The 
alteration  not  being  attested, 
probate  granted  with  the  original 
word  Jiffy  inserted.  1J21 

13.  The  evidence  of  one  witness, 
although  omni  exceptione  majors 
is  not  sufficient  to  support  a  tes- 
tamentary paper  purporting  to 
be  duly  executed  and  attested, 
where  there  are  no  adminicular 
circumstances  tending  to  confirm 
it,  and  where  the  probabilities  of 
the  case  incline  against  the  fac- 
tum of  such  an  instrument. 

A  paper  of  a  testamentary  nature 
was  produced  by  a  sole  legatee 
named  in  it ;  it  purported  to  be 
signed  by  the  testator  and  to  be 
attested  by  two  witnesses,  one 
of  whom  had,  subsequently  to 
the  date  of  the  paper  in  ques- 
tion, married  the  legatee.  The 
evidence  of  the  other  witness, 
whose  credit  and  testimony  were 
unimpeached, entirely  supported 
the  factum  of  the  paper.  Held, 
that  his  sole  testimony  could  not 
sustain  the  paper,  there  being 
no  circumstances  leading  up  to 
the  probability  of  the  transac- 
tion, and  there  being,  on  the 
contrary,  various  facts  and  cir- 
cumstances from  which  the 
Court  drew  a  conclusion  un- 
favourable to  its  legal  validity. 

125 

14-  A  paper  admitted  to  probate, 
on  the  testimony  of  one  of  the 
two  attesting  witnesses, although 
the  other  witness  deposed,  that 
it  was  not  signed  by  the  testator 
in  his  presence.     The  circum- 
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stances  of  the  case  inclining  to 
favour  the  supposition  of  a  due 
execution,  e.  g.9  a  formal  attes- 
tation clause ;  and  the  first  wit- 
ness having,  in  an  affidavit  sworn 
a  few  days  after  the  will  was 
made,  deposed  to  the  due  exe- 
cution, the  second  witness  not 
having  been  examined  until  two 
years  and  a  half  afterwards.  151 

15.  A.  B.  (deceased)  requested  two 
persons,  present  at  the  same 
time,  "  to  sign  a  paper  for  him," 
which  they  did  in  his  presence ; 
the  paper  was  so  folded,  that  the 
witnesses  did  not  see  any  writ- 
ing whatever  on  it;  A.  B.  did 
not  state  what  was  the  nature  of 
the  paper  in  question.  On  the 
death  of  A.  B.,  it  was  found  to 
be  his  intended  will.  Heldy  that 
it  was  not  entitled  to  probate, 
the  provisions  of  the  9th  section 
of  the  1st  Vict,  c  26,  not  having 
been  complied  with.  160 

16.  By  the  law  ofTurkey,  no  sub- 
ject of  that  country  can  make  a 
will.  By  treaty  between  Great 
Britain  and  the  Ottoman  Em- 
pire, an  English  subject  domi- 
ciled in  Turkey  may  make  a 
will.  J.  M.  was  the  son  of  an 
Englishman  who  had  died  domi- 
ciled at  Smyrna.  J.  M.  himself 
had  never  been  in  England,  ex- 
cept for  the  space  of  six  years, 
and  then  only  for  the  purpose  of 
education ;  he  died  at  Smyrna, 
having  made  a  will  in  the  form 
of  an  English  will,  but  not  ex- 
ecuted and  attested  according  to 
the  1st  Vict.  c.  26.  Probate  of 
such  paper  was  refused.        231 

1 7.  A  testator  signed  a  codicil  in 
the  presence  of  a  witness  (his 
sister)  who,  at   his   desire   at- 


tested, and  subscribed  it.  On  a 
subsequent  day,  when  hi^  sister 
and  another  person  were  pre- 
sent, he  desired  her  to  bring  him 
the  codicil,  and  requested  the 
other  person  present  to  attest 
and  subscribe  it,  saying  in  the 
presence  of  both  parties,  and 
pointing  to  his  signature,  '*  This 
is  a  codicil  signea  by  myself  and 
my  sister  as  you  see ;  you  will 
oblige  me,  if  you  will  add  your 
signature,  two  witnesses  being 
necessary.**  That  party  then 
subscribed  in  the  presence  of 
the  testator  and  of  his  sister, 
the  latter  who  was  standing  by 
him,  pointing  to  her  signature, 
and  saying,  "  There  is  my  sig- 
nature, you  had  better  place 
your's  underneath."  She  did 
not  however  re-subscribe.  Heidi 
that  the  instrument  was  not  suf- 
ficiently subscribed,  under  1st 
Vict  c.  26,  s.  59.  243 

18,  A  testatrix  duly  executed  a 
will,  and,  subsequently  thereto, 
two  other  wills,  in  both  of  which 
was  contained  a  clause  revoking 
all  former  wills.  She  afterwards 
destroyed  the  two  latter  wills. 
Heldy  that  the  first  will  was  not 
thereby  revived ;  and  that  parol 
evidence  is  not  admissible  to 
shew  an  intention  to  revive.  432 

19.  A  testator  produced  a  will,  all 
in  his  own  handwriting,  and 
having  his  name  signed  at  the 
end  thereof,  to  three  persons, 
and  requested  them,  to  put  their 
names  underneath  hu.  Held, 
a  sufficient  acknowledgment  of 
the  signature,  the  Court  being 
satisfied,  (although  there  was  no 
express  evidence  of  the  fact)  that 
the  signature  was  of  the  hand- 
writing of  the  testator.  451 
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30.  A  will  was  written  on  three 
sfdeii  of  a  sheet  of  paper ;  on  the 
fourUi  side  was  written  a  codicil. 
Both  instruments  were  signed  in 
the  presence  of,  and  attested  by 
the  same  two  witnesses,  and  at 
the  same  time;  the  witnesses 
were  not  informed  of  the  fiict 
that  they  were  attesting  two  se- 
parate instruments.  The  codicil 
to  a  great  extent  annulled  the 
will.  Held,  that  this  circum- 
stance was  not  suiScient  to  dis- 
credit the  willy  it  being  proved 
to  have  been  the  voluntary  act 
of  a  capable  testatrix.  458 

SI.  A  will  is  not  valid  unless  ex- 
ecuted in  conformitv  with  the 
law  prevailing  in  the  country 
where  the  testator  is  domiciled ; 
and  the  fact  of  the  property  (per- 
sonal) bequeathed  by  such  will, 
being  locally  situate  in  another 
country,  and  of  the  will  being 
duly  executed  according  to  the 
law  of  that  country  will  work  no 
distinction. 

A  testator,  by  will  duly  executed 
in  the  year  IbSd,  directed  his 
executors  to  pay  legacies  which 
he  should  give  by  any  testament- 
ary writings  signed  by  him,  whe- 
ther witnessed  or  not.  Heldt 
that  such  clause  could  not  give 
effect  to  legacies  bequeathed  by 
an  unattested  paper  made  sub- 
sequently to  the  1st  Vict.  c.  26. 

A  testator,  previous  to  the  Isi  of 
January,  1838,  had  made  a  will 
and  several  codicils ;  some  duly 
executed,  others  only  signed  by 
the  testator.  Subsequently  to 
the  1st  of  January,  1838,  he 
made  and  signed  a  codicil  (B) 
but  the  same  was  not  duly  at- 
tested.   Subsequently  to  this,  by 


a  codicil  (C)  duly  executed  and 
attested,  he  ratified  and  con- 
firmed his  will  and  **  eadicili.'* 
Held,  that  the  codidl  (B)  was 
not  so  identified  with  (C)  as  to 
be  ratified  by,  or  incorporated 
with  (C\  the  word  "  co*c«f" 
being  more  completely  and  pro- 
periy  applicable  to  the  codicils 
made  previously  to  the  1st  of 
January,  1838. 

The  1  St  Vict.  c.  S6,  applies  to  wills 
made  previous  to  the  1st  of  Ja- 
nuary, 1838,  if  any  alteration  is 
made  therein  after  that  time. 

468 

2S.  Construction  of  the  11th  sec- 
tion of  the  1st  Vict,  c  US,  which 
enacts  **  That  any  soldier  being 
in  actual  miUtary  service^  may 
dispose  of  his  personal  estate  as 
he  might  have  done,  before  the 
making  of  the  act."  522 

2S.  Positive  afiirmative  evidence, 
by  the  subscribed  witnesses,  of 
the  fact  of  signing  or  acknow- 
ledging the  signature  of  a  tes- 
tator in  their  presence,  is  not 
absolutely  essential  to  the  vali- 
dity of  a  will.  The  Court  may 
presume  due  execution  by  a 
testator  upon  the  circumstances. 

547 

34.  A  party  shewed  a  paper  to  two. 
persons  present  at  the  same  time, 
and  requested  them  to  sign  it ; 
both  persons  observed  the  sig- 
nature of  the  party  affixed  to  the 
paper ;  and  both  subscribed  it  in 
her  presence.  This  paper,  being 
a  will,  held  to  have  been  duly 
executed. 

Alterations  on  the  face  of  a  duly 
executed  will,  held,  upon  the 
circumstances,  to  have  been  made 
before  execution.  GOT 


WILL. 


883 


^5.  A  testamentary  paper  (dated 
1826)  signed  by  a  testator,  hav- 
ing an  attestation  clause,  but  not 
subscribed  by  witnesses.  The 
presumption  of  law  against  the 
final  character  of  the  paper  held 
to  be  rebutted,  and  probate 
granted  upon  the  evidence  and 
circumstances.  612 

36.  An  inofficious  will,  prepared 
from  instructions  given  to  the 
drawer  by  the  party  almost  sole- 
ly benefitted,  and  who  was  in 
nowise  related  to  the  testator, 
pronounced  valid,  on  proof  of 
capacity  of  the  testator,  and  of 
the  will  having  been  read  over 
to  him.  623 

27.  A  will  (dated  February,  1837,) 
disposed  of  real  and  personal 
estate.  A  codicil  (June,  1837,) 
partly  revoked  the  disposition  of 
the  personalty.  A  memorandum 
(July,  1838,)  formally  repub- 
lished the  will.  Heldy  that  parol 
evidence  was  admissible  to  shew 
quo  animo  the  memorandum  was 
made ;  and,  upon  the  evidence, 
that  the  codicil  was  not  revoked 
by  the  republication  of  the  will. 

636 

28.  Will  pronounced  against  both 
attesting  witnesses  deposing 
against  a  signature  according  to 
the  requisites  of  the  9th  section 
of  1  St  Vict.  c.  26,  and  there  being 
no  circumstances  on  which  the 
Court  could  found  a  presump- 
tion that  the  recollection  of  the 
witnesses  was  infirm  on  the  sub- 
ject. t>4'2 

29.  1st  Vict.  c.  29,  s.  9.  A  will 
must  be  signed  by  a  testator  be- 
fore it  is  subscribed  by  witnesses. 
Will  held,  upon  the  circum- 
stances to  have  been  signed  be- 


fore the  witnesses  subscribed, 
although  one  witness  deposed, 
that  the  testator  signed  after  he 
and  his  fellow  witness  had  sub- 
scribed, and  the  other  witness 
deposed,  that  the  part  of  the 
will,  where  the  signature  of  the 
testator  was  written  was  blank 
when  she  subscribed.  648 

30.  Special  probate  of  will  and 
codicil  cancelled,  (the  former  in- 
advertently,) the  latter  by  the 
supposed  assent  of  a  testator, 
not  competent  at  the  time  to 

f^ive  directions  for  such  cancel- 
ation. 737 

31.  Will  lost,  motion  to  admit  a 
verified  copy  to  probate,  re- 
jected, the  next  of  kin  not  hav- 
ing been  cited.  741 

32.  A  married  woman  had  power 
to  dispose  of  certain  stock  and 
furniture  by  a  will  to  be  exe- 
cuted in  the  presence  of  two 
witnesses;  and  also  to, dispose 
of  other  effects  by  will  generally. 
By  a  will,  duly  executed,  she 
disposed  of  the  stock  and  furni- 
ture; by  an  unsigned  memoran- 
dum, at  the  foot  of  her  will,  in 
her  own  handwritingi  (previous 
to  the  1st  of  January,  1838,) 
she  disposed  of  the  other  ef- 
fects. Letters  of  administration 
with  the  will  and  memorandum 
granted.  744 

33.  A  will,  (dated  1841,)  revoking 
all  former  wills,  referred  to  a 
clause  in  a  former  will.  Probate 
prayed  of  so  much  of  the  former 
will  as  was  necessary  to  explain 
the  latter  will.    Motion  refused. 

746 

34.  Will  signed  at  the  end  of  the 


first   side  of  a  sheet  of 


paper 


and  attested  on  the  second  side. 
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WILL. 


WITNESS. 


admitted  to  probatei  on  evidence 
of  acknowledgment  of  the  signa- 
ture of  the  testator.  748 

35.  A  will  written  on  the  lower 
half  of  the  second  side  of  a 
sheet  of  paper,  was  presented 
(the  sheet  being  folded  broad- 
ways,) to  the  witnesses,  and  was 
signed  and  subscribed  on  the 
lower  half  of  the  first  side,  (the 
witnesses  believing  the  will  to 
be  contained  on  the  upper  half 
of  the  first  side.)  rrobate 
granted,  with  the  consent  of  the 
next  of  kin.  750 

36..  A  will  prepared  for  a  party, 
who  from  paralysis  had  lost  the 
use  of  speech,  and  almost  of  his 
limbs,  signed  with  a  mark,  and 
duly  attested,  pronounced  for. 

752 

37.  Will  prepared  and  executed 
on  a  printed  form ;  motion  for 
probate  rejected.  Testator  mis- 
led by  printed  directions.     754« 

38.  A  testatrix  produced  a  codicil, 
all  in  her  own  handwriting,  and 
with  her  signature  made  thereto, 
to  two  witnesses,  present  at  the 
same  time,  who,  at  her  request, 
made  their  marks  thereto ;  the 
testatrix  wrote  the  names  of  the 
witnesses  opposite  their  respec- 
tive marks,  and,  by  mistake,  a 
wrong  surname  to  one  of  them. 
Probate  granted.  756 

39.  Dispositive  part  of  a  will  writ- 
ten on  the  first  side  of  a  sheet  of 
paper,  the  second  side  blank,  an 
attestation  clause,  signature  of 
the  testator,  and  subscription  of 
witnesses  on  the  third  side. 
Probate  granted.  758 

40.  A  testatrix  obliterated,  animo 
revocandif  several  passages  of 
her   will,   so  that  none  of  the 


parts  obliterated  could  be  dis« 
tinguished  upon  the  face  of  the 
will.  Held,  that  this  was  a 
complete  revocation  within  the 
meaning  of  the  1st  Vict.  c.  26, 
S.21.  761 

41.  A  testator,  in  the  year  1832, 
made  a  will  and  codicil,  and,  in 
March,  1836,  a  second  codicil. 
In  October,  1836,  he  executed 
a  new  will,  prepared  by  his 
solicitor,  and  which  was  deli- 
vered into  his  own  possession. 
At  his  death,  the  will  of  1836 
could  not  be  found.     Held,  that 

'  the  effect  of  the  execution  of  the 
later  will  was  to  revoke  the 
prior  will  and  codicils,  and  that 
the  subsequent  destruction  of 
the  second  will  by  the  testator, 
(so  presumed  from  it  having 
been  delivered  into  his  posses- 
sion, and  not  being  forthcoming), 
did  not  per  se  operate  to  revive 
the  first  will  and  codicils.      770 

42.  Paper,  propounded  as  a  codi- 
cil, rejected,  as  not  being  per  se 
of  a  testamentary  character,  and 
the  internal  defect  of  the  instru- 
ment not  being  supplied  by  evi- 
dence. 787 

43.  Will  of  a  soldier  made  when 
quartered  with  his  regiment  in 
barracks,  at  New  Brunswick, 
and  who  died  there,  not  ad- 
mitted to  probate,  not  being 
executed  according  to  the  9th 
section  of  the  1st  Vict.  c.  2(3, 
and  not  being  within  the  ex- 
ception contained  in  the  1 1  th 
section.  818 

WITNESS, 
See  Evidence. 

Practice,  8 — 12. 
1.   In   weighing   the  testimony  of 


WITNESS. 
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witnesses  naturally  biassed,  the 
rule  is,  to  give  credit  to  their 
statements  of  facts,  and  to  view 
their  deductions  from  facts  with 
suspicion.  96 

S.  The  evidence  of  one  witness, 
although  omni  ^xceptione  majors 
is  not  su£Bcient  to  support  a  tes- 
tamentary paper  purporting  to 
be  duly  executed  and  attested, 
where  there  are  no  adminicular 
circumstances  tending  to  con- 
firm it,  and  where  the  proba- 
bilities of  the  case  incline  against 
the  factum  of  such  an  instru- 
ment. 1^ 


,  A  paper  admitted  to  probate, 
on  the  testimony  of  one  of  the 
two' attesting  witnesses,  although 
the  other  witness  deposed,  that 
it  was  not  signed  by  the  testator 
in  his  presence,  the  circum- 
stances of  the  case  inclining  to 
favour  the  supposition  of  a  due 
execution,  e.  g.,  a  formal  attest- 
ation clause;  and  the  first  wit^ 
ness  having,  in  an  affidavit  sworn 
a  few  days  after  the  will  was 
made,  deposed  to  a  due  exe- 
cution, the  second  witness  not 
having  been  examined  until  two 
years  and  a  half  afterwards.  151 
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LONDON:         * 
PEINTIO    BY    BAYNBB    AND     BODftBI, 

109,  Fettor  Lum,  Fleet  Street. 


n 


♦  • 


( 

L 


